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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after  provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  u.nusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  o(  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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BOUSLOG  &  SYMONDS, 

206  Terminal  Building, 
Honolulu  16,  Hawaii. 

For  the  Plaintiffs, 
International   Longshoremen's   & 
Warehousemen's  Union,  et  al. 

RHODA  V.  LEWIS, 

Assistant  Attorney  General, 
Territory  of  Hawaii, 

lolani  Palace, 

Honolulu,  T.   H. 

For  the  Defendants, 

Walter  D,  Ackerman,  Jr.,  et  al. 
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In  the  United  States  District  Court 
For  the  District  of  Hawaii 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  A  voluntary, 
unincorporated  association  and  labor  union; 
TERRITORIAL  COUNCIL  OF  INTERNA- 
TIONAL LONGSHOREMEN'S  &  WARE- 
HOUSEMEN'S UNION,  A  voluntary, 
unincorporated  association  and  labor  union; 
JACK  KAWANO,  individually  and  as  a  mem- 
ber of  the  ILWU  and  as  President  of  the 
Territorial  Council  of  the  ILWU;  DIEGO 
BARBOSA,  JOHN  MAILE,  VICTOR  DE- 
GAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTA,  AH  SING  AH  HO, 
JAMES  KIA  AIKALA,  SHIGERU  YAGI, 
BASILISO  ARRUIZA,  MIDORI  ODA, 
SHIGEYUKI  MATSUURA,  ABRAHAM 
MAKEKAU,  ELPIDIO  SIRUET,  MARI- 
ANO BALDUA,  NARCISSO  SIPE  and  AN- 
TONIO MENDES. 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii; INGRAM  M.  STAINBACK,  individu- 
ally and  as  Governor  of  the  Territory  of 
Hawaii;  E.  R,  BEVINS,  individually  and  as 
County  Attorney  for  the  County  of  Maui; 
WENDELL  F.  CROCKETT,  Individually  and 
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as  Deputy  to  the  County  Attorney  for  the 
County  of  Maui;  JEAN  LANE,  individually 
and  as  Chief  of  Police  of  the  County  of  Maui ; 
CABLE  A.  WIRTZ,  individually  and  as  Cir- 
cuit Court  Judge  and  Jury  Commissioner  of 
the  County  of  Maui;  AUGUSTINE  POMBO 
and  CLAUDE  E.  CHATTERTON,  both  in- 
dividually and  as  Jury  Commissioners  of  the 
County  of  Maui;  KENNETH  AULD,  ED- 
WARD H.  BALDWIN,  RICHARD  H. 
BALDWIN,  EDWARD  S.  BOWMER,  ROB- 
ERT P.  BRUCE,  ALFRED  S.  BURNS, 
RALPH  O.  CORNWELL,  JACK  COSTA,  E. 
STANLEY  ELMORE,  ALLAN  H.  EZELL, 
HENRY  S.  S.  FONG,  CHARLES  GOOD- 
NESS, WALTER  W.  HOLT,  IRVING  MAE- 
DA,  H.  S.  PETERSON,  JOHN  PLUNKETT, 
PAUL  H.  REINHART,  ANTHONY  A.  TAM, 
CHARLES  E.  THOMPSON,  WAI  KEN 
TOM,  and  JOSEPH  H.  TRASK,  individually 
and  as  Grand  Jurors  of  the  County  of  Maui, 

Defendants. 

COMPLAINT  FOR  INJUNCTION;  COM- 
PLAINT TO  REDRESS  DEPRIVATION 
OF  CIVIL  RIGHTS;  REQUEST  FOR 
HEARING  BY  THREE-JUDGE   COURT 

Plaintiffs  complain  of  defendants  and  allege: 

I. 

That  the  International  Longshoremen's  &  Ware- 
housemen's Union  (hereinafter  referred  to  as 
ILWU)   and  the   Territorial   Council  thereof  are 
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voluntary  unincorporated  associations  and  labor 
unions,  having  a  membership  of  approximately 
30,000  persons  in  the  Territory  of  Hawaii,  said 
members  generally  being  employed  as  daily  wage 
earners  in  the  sugar,  pineapple  and  longshore  in- 
dustries. That  the  plaintiff  Jack  Kawano  is  a 
member  of  said  ILWU  and  the  President  of  the 
said  ILWU  Territorial  Council  and  brings  this 
action  individually  and  in  a  representative  capacity 
for  and  on  behalf  of  said  ILWU  and  Council  and 
the  members  thereof,  and  in  order  to  protect  and 
obtain  the  benefits  of  the  Civil  Rights  Act  and 
the  Constitution  of  the  United  States  of  America 
and  the  Amendments  thereof  for  its  said  members 
and  particularly  for  the  other  plaintiffs  herein. 

II. 

That  plaintiffs  John  Maile,  Harry  Kapena  Kao- 
puiki,  Isami  A.  Nitta,  Ah  Sing  Ah  Ho,  James  Kia 
Aikala,  Shigeru  Yagi,  Midori  Oda,  Shigeyuki  Mat- 
suura,  Abraham  Makekau,  Narcisso  Sipe  and  Anto- 
nio Mendes  are  citizens  of  the  United  States.  That 
the  plaintiffs  Diego  Barbosa,  Victor  Degamo,  Basil- 
iso  Arruiza,  Elpidio  Siruet  and  Mariano  Baldua  are 
aliens,  and  are  citizens  of  the  Philippine  Republic. 
That  all  said  plaintiffs  are  residents  of  the  Terri- 
tory of  Hawaii,  members  of  said  ILWU,  and  are 
employed  generally  as  daily  wage  earners  in  the 
pineapple  industry  of  the  Territory  of  Hawaii. 
That  all  of  said  plaintiffs  other  than  plaintiff  An- 
tonio Mendes  are  members  of  races  other  than  the 
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Caucasian  race.  That  the  race  of  each  of  said  plain- 
tiffs is  that  set  opposite  his  respective  name,  as 
follows : 

Plaintiff  Race 

Diego  Barbosa  Malayan   (Filipino) 

John  Maile  Polynesian  (Hawaiian) 

(Caucasian) 
Victor  Degamo  Malayan  (Filipino) 

Harry  Kapena  Kaopuiki  Polynesian  (Hawaiian) 
Isami  A.  Nitta  Mongolian  (Japanese) 

Ah  Sing  Ah  Ho  Mongolian  (Chinese) 

James  Kia  Aikala  Polynesian  (Hawaiian) 

Shigeru  Yagi  Mongolian  (Japanese) 

Basiliso  Arruiza  Malayan  (Filipino) 

Midori  Oda  Mongolian  (Japanese) 

Shigeyuki  Matsuura  Mongolian  (Japanese) 

Abraham  Makekau  Polynesian  (Hawaiian) 

Mongolian  (Chinese) 
Elpidio  Siruet  Malayan   (Filipino) 

Mariano  Baldua  Malayan   (Filipino) 

Narcisso  Sipe  Malayan  (Filipino) 

That  the  plaintiff  Antonio  Mendes  is  a  member 
of  the  Caucasian  race,  but  is  of  Spanish-Peruvian 
ancestry,  and  according  to  the  custom  and  practice 
of  the  Hawaiian  Islands  is  considered  as  a  non- 
Caucasian. 

HI. 

That  the  defendant  Walter  D.  Ackerman,  Jr., 
during  all  of  the  times  herein  mentioned  was  and 
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now  is  the  duly  appointed,  qualified  and  acting 
Attorney  General  of  the  Territory  of  Hawaii. 

That  the  defendant  Ingram  M.  Stainback  during 
all  of  the  times  herein  mentioned  was  and  now  is 
the  duly  appointed,  qualified  and  acting  Governor 
of  the  Territory  of  Hawaii. 

That  the  defendant  E.  R.  Bevins  during  all  of 
the  times  herein  mentioned  was  and  now  is  the 
duly  elected,  qualified  and  acting  County  Attorney 
for  the  County  of  Maui. 

That  the  defendant  Wendell  F.  Crockett  during 
all  of  the  times  herein  mentioned  was  and  now  is 
the  duly  appointed,  qualified  and  acting  Deputy  to 
the  County  Attorney  for  the  County  of  Maui. 

That  the  defendant  Jean  Lane  during  all  of  the 
times  herein  mentioned  was  and  now  is  the  duly 
appointed,  qualified  and  acting  Chief  of  Police 
of  the  County  of  Maui. 

That  the  defendant  Cable  A.  Wirtz  during  all 
of  the  times  herein  mentioned  was  and  now  is  the 
duly  appointed,  qualified  and  acting  Circuit  Court 
Judge  and  Jury  Commissioner  of  the  County  of 
Maui. 

That  the  defendants  Augustine  Pombo  and 
Claude  E.  Chatterton  during  all  of  the  times  herein 
mentioned  were  and  now  are  the  duly  appointed, 
qualified  and  acting  Jury  Commissioners  of  the 
County  of  Maui. 

That  the  defendants  Kenneth  Auld,  Edward  H. 
Baldwin,  Richard  H.  Baldwin,  Edward  S.  Bowmer, 
Robert  P.  Bi-uce,  Alfred  S.  Burns,  Ralph  0.  Corn- 
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well,  Jack  Costa,  E.  Stanley  Elmore,  Allan  H. 
Ezell,  Henry  S.  S.  Fong,  Charles  Goodness,  Walter 
W.  Holt,  Irving  Maeda,  H.  S.  Peterson,  John 
Plunkett,  Paul  H.  Reinhart,  Anthony  A.  Tarn, 
Charles  E.  Thompson,  Wai  Ken  Tom  and  Joseph 
H.  Trask  during  all  of  the  times  herein  mentioned 
were  and  now  are  the  duly  appointed,  qualified  and 
acting  Grand  Jurors  of  the  County  of  Maui. 

IV. 
That  plaintiffs  bring  and  maintain  this  action 
pursuant  to,  and  the  jurisdiction  of  this  court  is 
founded  upon,  the  Civil  Rights  Act  of  the  United 
States,  being  Title  8,  United  States  Code,  Chapter 
3,  Sections  41,  43,  44  and  46;  28  USC  Sections 
41(1)  and  41(14);  and  the  Constitution  of  the 
United  States,  Amendments  I,  V,  VI,  XIV  and 
XIX. 

V. 

The  instant  case  presents  to  this  court  a  case 
and  controversy  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  particularly  the 
First,  Fifth,  Sixth,  Fourteenth  and  Nineteenth 
Amendments  to  the  Constitution  and  said  Civil 
Rights  Act. 

VI. 

That  plaintiffs  herein  request  that  this  case  be 
heard  and  determined  by  a  three-judge  court,  pur- 
suant to  and  in  conformity  with  Title  28  USC, 
Section  380  (Judicial  Code,  Section  266  amended). 
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VII. 

1)  That  during  all  of  the  times  herein  men- 
tioned there  was  and  now  is  a  statute  of  the  Terri- 
tory of  Hawaii  known  as  the  unlawful  assembly 
and  riot  statute,  being  Revised  Laws  of  the  Terri- 
tory of  Hawaii,  1945,  Chapter  277,  Sections  11570- 
11584,  inclusive.  That  the  text  of  said  statute  is 
attached  hereto,  marked  Exhibit  A,  and  incorpo- 
rated herein  by  this  reference,  the  same  as  though 
set  forth  in  full  immediately  hereafter. 

2)  That  during  all  of  the  times  herein  men- 
tioned there  was  and  now  is  in  force  and  effe-ct  the 
Organic  Act  of  the  Territory  of  Hawaii,  having  as 
a  component  part  thereof  Section  83  relating  in 
part  to  the  composition  of  juries.  That  a  copy  of 
said  Section  83  is  attached  hereto,  marked  Exhibit 
B,  and  incorporated  herein  by  this  reference  the 
same  as  though  set  forth  in  full  immediately  here- 
after. 

3)  That  during  all  of  the  times  herein  men- 
tioned there  was  and  now  is  in  full  force  and  effect 
as  a  component  part  of  the  Revised  Laws  of  Hawaii, 
1945,  as  amended  by  the  1945  session  laws.  Section 
9791,  relating  to  the  qualifications  of  jurors,  both 
trial  and  grand  jurors,  and  Section  9812,  relating 
to  the  challenging  of  the  Grand  Jury.  That  copies 
of  said  sections  are  attached  hereto,  marked.  Ex- 
hibit C,  and  incorporated  herein  by  this  reference 
the  same  as  though  set  forth  in  full  immediately 
hereafter. 
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VIII. 

That  from  July  10,  1947,  to  and  including  July 
15,  1947,  a  labor  dispute  existed  in  the  Territory 
of  Hawaii  in  which  the  disputants  involved  were  the 
plaintiifs  herein  in  part  and  the  Hawaiian  pineap- 
ple industry.  That  the  individual  plaintiffs,  other 
than  Kawano,  and  the  various  local  unions  of  the 
ILWU  having  members  employed  in  the  pineajjple 
industry  were  on  strike  against  the  pineapple  in- 
dustry, seeking  to  imj^rove  their  wages,  hours  and 
conditions  of  employment.  That  in  connection  with 
publicizing  the  facts  of  said  labor  dispute  the  plain- 
tiffs herein  during  said  times  did  engage  in  certain 
lawful,  peaceful  and  constitutionally  protected  ac- 
tivities of  speech,  press  and  assemblage  and  of 
peaceful  picketing. 

IX. 

That  on  or  about  July  15,  1947,  the  individual 
plaintiffs  herein,  other  than  Kawano,  were  arrested 
by  the  defendant  Maui  Chief  of  Police  Jean  Lane 
and  his  agents,  officers,  employees  and  representa- 
tives, and  charged  with  jmrported  violations  of  said 
unlawful  assembly  and  riot  statute  herinabove  re- 
ferred to.  The  plaintiffs  Diego  Barbosa,  John 
Maile,  Victor  Degamo,  Harry  Kapena  Kaopuiki, 
Isami  A.  Nitta,  Ah  Sing  Ah  Ho,  James  Kia  Aikala, 
Shigeru  Yagi,  Basiliso  Arruiza,  Midori  Oda  and 
Shigeyuki  Matsuura  were  charged  pursuant  to  a 
complaint,  a  copy  of  which  is  attached  hereto, 
marked  Exhibit  D,  and  which  complaint  is  incor- 
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porated  herein  by  this  reference  the  same  as  though 
set  forth  herein  in  full  immediately  hereafter.  The 
plaintiffs  Abraham  Makekau,  Elpidio  Siruet,  Mari- 
ano Baldua,  Narcisso  Sipe  and  Antonio  Mendes 
were  charged  pursuant  to  a  complaint,  a  copy  of 
which  is  attached  hereto,  marked  Exhibit  E,  and 
which  complaint  is  incorporated  herein  by  this  ref- 
erence the  same  as  though  set  forth  herein  in  full 
immediately  hereafter. 

X. 

That  thereafter,  to  wit,  on  or  about  July  25,  1947, 
the  defendants  Ackerman,  Stainback,  Bevins  and 
Crockett  sought  to  present  purported  criminal 
charges  framed  by  said  complaints  to  the  defendant 
Grand  Jurors  named  herein  and  to  obtain  from 
said  Grand  Jury  the  indictment  of  plaintiffs,  other 
than  Kawano,  for  purported  violations  of  said  un- 
lawful assembly  and  riot  statutes. 

XI. 

That  prior  to  July  25,  1947,  said  Grand  Jury  had 
been  chosen,  selected,  formed  and  composed  by  the 
defendants  Wirtz,  Pombo  and  Chatterton,  acting 
as  the  Grand  Jury  Commissioners  for  the  County 
of  Maui.  That  said  defendants  in  so  selecting, 
choosing,  forming  and  composing  said  Grand  Jury 
had  violated  various  statutory  and  constitutional 
provisions  referred  to  above  and  as  more  particu- 
larly set  forth  hereinafter. 
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XII. 

That  thereafter,  to  wit,  on  or  about  July  25,  1947, 
plaintiffs  herein,  other  than  Kawano,  made  and 
filed  certain  motions  and  challenges  in  the  Circuit 
Court  of  the  County  of  Maui,  Territory  of  Hawaii, 
wherein  said  plaintiffs  sought  the  disqualification 
and  dismissal  of  said  Grand  Jury  for  the  reasons 
hereinafter  set  forth. 

XIII. 

That  said  motions  and  challenges  were  heard  by 
the  Honorable  Albert  M.  Cristy,  Circuit  Court 
Judge  of  the  Territory  of  Hawaii,  in  hearings  held 
in  the  Circuit  Court  of  the  County  of  Maui,  Wai- 
luku,  Maui,  on  September  15,  16,  17  and  18,  1947. 
That  upon  the  conclusion  of  said  hearings  the  said 
Judge  Cristy  made  and  caused  to  be  entered  his 
order  denying  said  motions  and  challenges,  and  re- 
fusing to  disqualify  or  dismiss  and  discharge  said 
Grand  Jury  and  the  members  thereof. 

XIV. 

That  unless  restrained  and  prohibited  by  an  in- 
junction issued  out  of  this  court,  defendants  will 
immediately  proceed  to  indict  and  place  on  trial  the 
plaintiffs  herein  (other  than  Kawano),  for  alleged 
violation  of  the  said  unlawful  assembly  and  riot 
statutes,  as  described  in  the  complaints  Exhibits  D 
and  E,  and  the  defendants  will  purport  to  act  under 
color  of  said  statutes.  That  said  unlawful  assembly 
and  riot  statutes,  and  each  and  every  part  thereof, 
are  violative  of  plaintiffs'  civil  rights  and  of  the 
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Constitution  of  the  United  States  and  the  amend- 
ments thereto,  in  the  following  respects: 

1)  In  that  said  statutes  and  each  and  every  part 
thereof  prohibit  the  free  exercise  by  plaintiffs  of 
their  rights  of  speech,  press,  assemblage,  and  of 
peaceful  picketing,  in  contravention  of  the  First, 
Fifth,  and  Fourteenth  Amendments  to  the  United 
States  Constitution. 

2)  In  that  said  statutes  and  each  and  every  part 
thereof,  if  enforced  against  plaintiffs  as  defend- 
ants threaten  to  do  herein,  will  deprive  plaintiffs  of 
their  liberty  and  property  without  due  process  of 
law^,  in  that  plaintiffs  will  be  prohibited  from  exer- 
cising their  rights  of  free  speech,  press  and  as- 
semblage in  violation  of  the  Fifth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  United 
States. 

3)  In  that  said  statutes  and  each  and  every  part 
thereof  constitute  a  previous  restraint  upon  the  free 
exercise  by  plaintiffs  of  their  constitutionally  pro- 
tected rights  of  speech,  press  and  assemblage,  in 
contravention  of  the  First,  Fifth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  United 
States,  and  plaintiffs  are  thus  subjected  to  criminal 
prosecutions  and  penalties  for  the  exercise  by  them 
of  said  constitutionally  protected  rights. 

4)  In  that  said  statutes  and  each  and  every  part 
thereof  are  criminal  statutes  and  they  are  so  vague, 
indefinite,  arbitrary  and  unreasonable  that  they  fail 
to  set  up  any  definitely  ascertainable  standard  of 
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guilt,  and  fail  to  apprise  plaintiffs  of  what  conduct 
on  their  part  would  subject  them  to  prosecution  for 
violation  of  said  statutes,  and  therefore  said 
statutes,  and  their  attempted  enforcement  by  de- 
fendants against  plaintiffs  deprive  said  plaintiffs 
of  liberty  and  property  without  due  process  of  law, 
in  violation  of  the  Fifth  and  Fourteenth  Amend- 
ments to  the  Constitution  of  the  United  States. 

5)  In  that  said  statutes  and  each  and  every  part 
thereof  deprive  plaintiffs  of  equal  rights,  privileges 
and  immunities  under  the  law,  namely  the  rights  of 
free  speech,  press,  assemblage  and  picketing,  in 
violation  of  the  Civil  Rights  Act  hereinabove  re- 
ferred to. 

6)  In  that  plaintiffs  are  forbidden  the  rights, 
privileges  and  immunities  of  speech,  press  and  as- 
semblage in  publicizing  the  facts  of  the  labor  dis- 
pute above  referred  to  while  the  same  prohibition 
is  not  applied  or  enforced  against  the  other  dis- 
putants in  the  said  strike  situation,  namely,  the 
employer  group,  or  to  other  groups  in  the  com- 
munity. 

7)  In  that  the  said  unlawful  assembly  and  riot 
statutes  are  unconstitutional  and  void  in  that  they 
violate  the  freedom  of  speech,  press  and  assemblage 
provisions  of  the  First  and  Fourteenth  Amend- 
ments to  the  Constitution  of  the  United  States,  and 
attempt  to  deprive  persons  falling  within  their 
prohibitions,  such  as  plaintiffs,  of  liberty  and  prop- 
erty,  in   violation   of    the    Fifth   and   Fourteenth 
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Amendments    to    the    Constitution    of   the    United 
States. 

XV. 

That  if  the  defendant  Grand  Jury  is  permitted 
to  consider  and  return  indictments  against  plain- 
tiffs, other  than  Kawano,  said  plaintiffs  will  be  de- 
prived of  their  rights  in  violation  of  the  Sixth, 
Fourteenth  and  Nineteenth  Amendments  to  the 
Constitution  of  the  United  States,  the  Civil  Rights 
Act,  Section  83  of  the  Organic  Act  of  the  Territory 
of  Hawaii,  and  Sections  9791  and  9812  of  the  Re- 
vised Laws  of  the  Territory  of  Hawaii,  1945,  in  the 
following  respects: 

1)  Defendants  Wirtz,  Pombo  and  Chatterton, 
as  the  Grand  Jury  Commissioners  of  the  County  of 
Maui,  formed  selected,  chose  and  returned  said 
Grand  Jury  of  the  County  of  Maui  in  violation  of 
the  aforementioned  constitutional  and  statutory 
provisions  in  that  said  defendants  deliberately,  in- 
tentionally and  knowingly  selected  said  Grand 
Jurors  from  amongst  mainly  the  Caucasian  and  em- 
ployer groups  of  the  County  of  Maui,  the  territorial 
area  over  which  said  Grand  Jury  exercises  juris- 
diction. 

That  of  said  Grand  Jurors  approximately  16% 
are  members  of  the  Caucasian  race  and  approxi- 
mately 24%  are  members  of  races  other  than  the 
Caucasian  race.  That  in  the  population  of  the 
County  of  Maui  approximately  74%  are  members 
of  non-Caucasian  races  and  approximately  26%  are 
members  of  the  Caucasian  race. 
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That  of  the  i)laintiffs  in  this  case  and  who  are 
defendants  in  the  purported  criminal  cases  which 
defendants  plan  to  bring,  15  or  93.7%  are  non- 
Caucasians,  and  1  or  6.7%  is  Caucasian. 

That  of  the  said  defendant  Grand  Jury  approxi- 
mately 89%  are  persons  other  than  daily  wage  earn- 
ers, namely,  they  are  owners,  managers,  entrepre- 
neurs, or  clerical  persons  associated  with  the  former 
groups.  That  of  said  Grand  Jury  approximately 
11%  are  laborers  or  daily  wage  earners. 

That  amongst  the  Grand  Jurors  who  propose  to 
hear  the  case  against  plaintiifs  none  of  them  is  a 
farm  laborer,  although  approximately  50%  of  the 
employed  persons  of  the  County  of  Maui  are  farm 
laborers.  That  all  of  the  plaintiffs  herein  (defend- 
ants in  said  unlawful  assemblage  and  riot  cases) 
are  farm  laborers. 

That  of  the  said  Grand  Jurors  none  are  women, 
although  in  the  County  of  Maui  approximately  40% 
of  the  population  are  women. 

That  defendants  Wirtz,  Pombo  and  Chatterton 
in  choosing,  selecting,  forming  and  composing  the 
said  Grand  Jury  have  thus  intentionally,  arbitrarily 
and  knowingly  selected  said  Grand  Jury  from 
amongst  the  male,  employer,  Caucasian  elements  of 
the  community  and  have  failed  to  select  Grand 
Jurors  from  amongst  the  non-Caucasian,  daily  wage 
earner,  farm  laborer  and  female  portion  of  the  pop- 
ulation. That  said  Grand  Jury  is  not  an  impartial 
Grand  Jury  and  it  is  not  a  true,  fair  or  reasonable 
cross-section  of  the  population  nor  representative  of 
the  commimity  in  which  said  Grand  Jury  sits. 
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That  because  of  the  facts  hereinabove  alleged,  if 
plaintiffs  are  to  be  subjected  to  indictment  at  the 
hands  of  said  Grand  Jury,  they  will  be  deprived  of 
an  impartial,  representative  and  democratic  Grand 
Jury,  in  violation  of  the  Fifth,  Fourteenth  and 
Nineteenth  Amendments  to  the  Constitution  of  the 
United  States  and  of  the  said  Civil  Rights  Act. 

2)  That  said  Grand  Jury  has  been  selected  by 
said  defendants  Wirtz,  Pombo  and  Chatterton,  act- 
ing as  Jury  Commissioners  of  the  County  of  Maui, 
in  violation  of  the  provision  contained  in  the  Or- 
ganic Act  and  Section  9791  of  the  Revised  Laws  of 
Hawaii,  1945,  and  in  violation  of  8  USCA  44,  in 
that  said  Grand  Jury  has  been  deliberately  and  in- 
tentionally selected  by  said  defendants  with  regard 
to  race,  color  and  nativity  in  that  a  deliberate  and 
overwhelming  selection  has  been  made  on  said 
Grand  Jury  of  members  of  the  Caucasian  race. 
That  said  defendants  have  intentionally,  arbitrarily 
and  knowingly  completely  excluded  Filipinos,  who 
are  members  of  the  Malayan  race,  from  said  Grand 
Jury,  although  there  are  more  than  10,000  Fili- 
pinos, or  18.8%  of  the  population,  in  the  County 
of  Maui,  they  being  the  second  largest  population 
group  in  said  County  of  Maui.  That  there  are  a 
number  of  Filipinos  who  are  qualified  and  eligible 
for  service  on  said  Grand  Jury,  but  defendants  have 
failed  and  refused  to  ever  select  or  place  any  Fili- 
pino on  the  said  Grand  Jury  of  the  County  of  Maui. 

3)  That  the  action  of  defendants  Wirtz,  Pombo 
and  Chatterton  in  failing  and  refusing  to  put 
women  on  the  Grand  Jury  of  the  County  of  Maui 
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is  a  direct  violation  of  the  Nineteenth  Amendment 
to  the  Constitution  of  the  United  States.  That 
there  has  never  been  a  woman  on  the  said  Grand 
Jury  of  the  County  of  Maui.  That  there  are  large 
numbers  of  women,  residents  and  citizens  of  the 
County  of  Maui,  who  are  qualified  to  serve  as  mem- 
bers of  said  Grand  Jury.  That  the  actions  of  said 
defendants  in  completely  excluding  w^omen  from 
said  Grand  Jury  constitutes  a  violation  of  the  Fifth, 
Fourteenth  and  Nineteenth  Amendments  to  the 
Constitution  of  the  United  States,  and  deprives 
plaintiffs  who  are  defendants  in  said  unlawful  as- 
semblage and  riot  cases  of  an  imj^artial,  representa- 
tive and  democratic  Grand  Jury,  in  violation  of 
their  said  constitutional  rights. 

4)  That  in  selecting  the  aforesaid  Grand  Jury, 
the  defendants  Wirtz,  Pombo  and  Chatterton,  as 
Jury  Commissioners  of  the  County  of  Maui,  have 
deliberately,  intentionally  and  knowingly  misa^)- 
plied  and  misenforced  Section  83  of  the  Organic 
Act  of  the  Territory  of  Hawaii  and  Section  9791  of 
Revised  Laws  of  Hawaii,  1945,  in  that  said  defend- 
ants have  failed  and  neglected  to  select  a  represen- 
tative, impartial  or  democratic  Grand  Jury  for  the 
County  of  Maui  in  the  instant  case,  but  on  the  con- 
trary have  selected  a  Grand  Jury  which  is  rep- 
resentative of  only  a  small  segment  of  the  popula- 
tion. 

XYI. 

That  the  hearings  referred  to  in  Paragraph  XIII, 
wherein  plaintiffs  attempted  to  challenge,  disqualify 
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and  dismiss  said  Grand  Jury,  \\ere  imf air  and  in- 
equitable in  that  the  said  Judge  Ciisty  deprived 
plaintiffs  of,  and  refused  to  i^ermit  plaintiffs  to 
have,  a  full,  fair  and  imj^artial  hearing  on  their 
said  motions  and  challenges.  That  the  said  Judge 
Cristy  had  prejudged  and  predetermined  said  mo- 
tions and  challenges  and  the  issues  in  said  cause. 
That  the  record  made  before  the  said  Judge  Cristy, 
the  comments  of  the  said  judge  during  the  course 
of  said  hearings,  and  the  opinion  rendered  by  the 
said  judge  at  the  conclusion  of  the  said  hearings, 
which  said  record  is  incorporated  herein  by  this 
reference  and  hereafter  will  be  filed  as  an  exhibit 
with  this  court,  establish  the  fact  that  plaintiffs 
were  denied  a  full,  fair  and  impartial  hearing  in 
connection  with  said  motions  and  challenges.  That 
it  is  necessary  and  imperative  that  this  Court  as- 
siune  jurisdiction  in  the  matter  in  order  that  plain- 
tiffs shall  have  an  impartial,  representative  and 
democratic  Grand  Jury,  and  that  they  shall  be  al- 
lowed a  full,  fair  and  impartial  hearing  in  connec- 
tion with  their  said  challenges  and  motions.  That 
by  his  actions  as  herein  described  the  said  Judge 
Cristy  deprived  jolaintiffs  of  the  kind  of  an  impartial 
hearing  to  which  they  are  entitled  under  Section 
9812  of  the  Revised  Laws  of  Hawaii,  1945. 

XVII. 
That  insofar  as  defendants  purport  to  have  se- 
lected said  Grand  Jury  in  conformity  with  Section 
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83  of  the  Organic  Act  of  the  Territory  of  Hawaii 
and  Chapter  195  of  the  Revised  Laws  of  Hawaii, 
1945,  said  defendants,  acting  under  color  of  said 
statutes,  have  deprived  plaintiffs  of  a  representa- 
tive, imiDartial  and  democratic  Grand  Jury,  in  vio- 
lation of  the  Civil  Rights  Act,  the  Fifth,  Fourteenth 
and  Nineteenth  Amendments  to  the  Constitution  of 
the  United  States. 

XYIII. 

That  unless  an  injunction  issues  out  of  this  court 
prohibiting  defendants  from  enforcing  said  unlaw- 
ful assemblage  and  riot  statutes  against  plaintiffs 
or  submitting  the  charges  against  plaintiffs  to  said 
Grand  Jury  and  prohibiting  said  Grand  Jury  from 
acting  in  any  way  in  connection  with  this  case 
against  plaintiffs,  plaintifCs  will  be  deprived  of 
rights  secured  to  them  by  the  Constitution  and  laws 
of  the  United  States,  as  hereinabove  alleged.  That 
the  case  therefore  is  a  proper  case  for  injunctive 
relief.  That  plaintiffs  have  no  plain,  adequate  or 
speedy  remedy  at  law. 

Wherefore,  plaintiffs,  and  each  of  them,  pray 
judgment  against  defendants,  and  each  of  them,  as 
follows : 

(1)  That  a  temporary  restraining  order  issue 
against  defendants  prohibiting  the  enforcement  by 
said  defendants  of  said  unlawful  assemblage  and 
riot  statutes,  and  prohibiting  the  submission  to  or 
consideration  of  said  case  by,  or  return  of  indict- 
ments by  said  Grand  Jury  against  plaintiffs   in 
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connection  with  said  unlawful  assemblage  and  riot 
charges. 

(2)  That  a  preliminary  and  permanent  injunc- 
tion issue  against  defendants  to  the  same  effect. 

(3)  That  the  Court  find  and  make  its  order  and 
judgment  that  the  said  unlawful  assemblage  and 
riot  statutes  contravene  the  Constitution  and  stat- 
utes of  the  United  States. 

(4)  That  the  Court  find  and  make  its  order  and 
judgment  that  the  manner  of  selection  and  the  com- 
position of  said  Grand  Jury,  and  the  attempted  sub- 
mission to  it  of  charges  against  plaintiffs,  contra- 
vene the  Constitution  and  statutes  of  the  United 
States. 

(5)  That  an  order  to  show  cause  be  directed 
against  defendants,  and  each  of  them,  directing 
them  to  be  and  appear  before  this  Court  at  a  day 
and  hour  certain  to  show  cause,  if  any  they  might 
have,  why  they  should  not  be  enjoined  as  herein 
prayed  for. 

(6)  That  this  Court  conduct  hearings  into  the 
method  of  selection  of,  and  the  composition  and 
character  of  said  Grand  Jury  and  make  its  order 
disqualifying,  dismissing  and  discharging  said 
Grand  Jury. 

(7)  That  this  case  be  heard  by  a  three- judge 
court. 

(8)  That  the  plaintiffs  have  their  costs  of  suit 
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herein,  and  such  other  and  further  relief  as  is  meet 
and  just  in  the  premises. 
Dated:  November  29th,  1947. 

/s/  HAERIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 
By  /s/  HERBERT  RESNER, 

Attorneys  for  Plaintiffs. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Harriet  Bouslog,  being  first  duly  sworn,  deposes 
and  says: 

That  she  is  one  of  the  attorneys  for  the  plain- 
tiffs named  in  the  within  and  foregoing  complaint; 
that  she  makes  this  affidavit  for  and  on  l3ehalf  of 
plaintiffs  as  none  of  said  plaintiff's  are  at  present 
located  within  the  City  and  County  of  Honolulu, 
T.  H.,  wherein  affiant  maintains  her  office;  that 
she  has  read  said  complaint  and  knows  the  con- 
tents thereof;  that  the  same  is  true  of  her  own 
knowledge  except  as  to  matters  therein  stated  on 
information  or  belief,  and  as  to  such  matters  she 
believes  it  to  be  true. 

/s/  HARRIET  BOUSLOa. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  December,  1947. 

[Seal]        /s/  EILEEN  N.   FUJIMOTO, 

Notary  Public  in  and  for  the 
Territory  of  Haw^aii. 
My  Commission  expires :  July  31,  1951. 
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EXHIBIT  D 

District  Court  of  Lanai,  County  of  Maui 
Territory  of  Hawaii 

COMPLAINT 

Andrew  S.  Freitas,  first  being  duly  sworn,  says: 
That  Diego  Barbosa,  John  Maile,  Victor  Degamo, 
Harry  Kapena  Kaopuiki,  Isami  A.  Nitta,  Ah  Sing 
Ah  Ho,  James  Kia  Aikala,  Shigeru  Yagi,  Basiliso 
Arruiza,  Midori  Oda,  Shigeyuki  Matsuura,  in  La- 
nai City,  District  of  Lanai,  County  of  Maui,  Ter- 
ritory of  Hawaii,  on  to  wit  the  14th  day  of  July, 
1947,  together  with  divers  other  persons  whose 
names  are  unknown,  then  and  there  being  of  their 
own  authority  assembled  together  with  disturbance, 
tumult  and  violence  and  striking  terror  and  tend- 
ing and  intending  to  strike  terror  into  others, 
thereby  being  in  unlawful  assembly,  did  unlaw- 
fully and  feloniously  join  together  in  doing  and 
beginning  to  do  certain  acts  with  tumult  and  vio- 
lence to  wit:  assaulting,  beating,  striking,  pushing, 
shoving,  inflicting  corporal  injuries  to  and  upon 
Anthony  D.  Fernandez,  Buck  Masuto  Manriki, 
Frederick  S.  Johnson,  Jerome  Harrington  and  oth- 
ers and  using  menacing  language  and  gestures  and 
other  hostile  signs  and  demonstrations  tending  and 
intending  to  strike  terror  into  said  Anthony  D. 
Fernandez,  Buck  Masuto  Manriki,  Frederick  S. 
Johnson,  Jerome  Harrington  and  others  and  thereby 
endangering  the  life,  limb,  health  and  liberty  of 
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them  the  said  Anthony  D.  Fernandez,  Buck  Ma- 
suto  Manriki,  Frederick  S.  Johnson,  Jerome  Har- 
rington and  others  contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided. 

/s/  ANDREW  S.  FREITAS. 
Subscribed   and   sworn  to   before   me   this   16th 
day  of  July,  A.D.  1947. 

/s/  YOUNG  WA, 

District  Magistrate  of  Lanai, 
County  of  Maui. 

EXHIBIT  E 

District  Court  of  Lanai,  County  of  Maui 
Territory  of  Hawaii 

COMPLAINT 

Andrew  S.  Freitas,  first  being  duly  sworn,  says: 
That  Abraham  Makekau,  Elpidio  Siruet,  Mariano 
Baldua,  Narcisso  Sipe,  Antonio  Mendes  in  Lanai 
City,  District  of  Lanai,  County  of  Maui,  Territory 
of  Hawaii,  on  to  wit  the  15th  day  of  July,  1947,  to- 
gether with  divers  other  persons  whose  names  are 
unknown,  then  and  there  being  of  their  own  author- 
ity assembled  together  with  disturbance,  tumult 
and  violence  and  striking  terror,  tending  and  in- 
tending to  strike  terror  into  others,  thereby  being 
in  unlawful  assembly,  did  unlawfully  and  feloni- 
ously join  together  in  doing  and  begimiing  to  do 
certain  acts  with  tumult  and  violence  to  wit:  as- 
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saulting,  beating,  striking,  pushing,  shoving,  in- 
flicting corporal  injuries  and  using  menacing  lan- 
guage and  gestures  and  other  hostile  signs  and  dem- 
onstrations tending  and  intending  to  strike  terror 
into  one  Jacob  Kalua  Nahinu  and  thereby  endan- 
gering the  life,  limb,  health  and  liberty  of  him  the 
said  Jacob  Kalua  Nahinu  contrary  to  the  form  of  the 
statutes  in  such  cases  made  and  provided. 

/s/  ANDREW  S.  FREITAS. 
Subscribed  and  sworn  to  before  me  this  15th  day 
of  July,  A.D.  1947. 

/s/  YOUNG  WA, 

District  Magistrate  of  Lanai, 
County  of  Maui. 

[Endorsed] :     Filed  Dec.  1,  1947. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  HARRIET  BOUSLOG  IN 
SUPPORT  OF  ORDER  TO  SHOW  CAUSE 
AND  TEMPORARY  RESTRAINING  OR- 
DER 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Harriet  Bouslog,  being  first  duly  sworn,  on  oath, 
deposes  and  says:  that  I  am  one  of  the  attorneys 
for  the  plaintiffs  herein;  that  affiant  has  been  ad- 
vised by  David  W.  Tallant,  Deputy  Clerk  of  the 
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Circuit  Court  of  the  Second  Circuit,  Territory  of 
Hawaii,  Wailuku,  Maui,  that  the  Grand  Jury  of 
the  Second  Circuit  Court  will  meet  on  Tuesday, 
the  2nd  day  of  December,  1947  at  9  a.m.  at  the 
Court  House,  Wailuku,  Maui,  Territory  of  Hawaii. 
That  affiant  further  says  that  the  Supreme  Court 
of  the  Territory  of  Hawaii  on  November  26,  1947, 
handed  dow^n  a  decision  in  the  case  of  Territory  of 
Hawaii  v.  Joseph  Kaholokula,  et  al.,  being  No. 
2657  among  the  records  of  said  court,  wherein  said 
court  ruled  that  the  unlawful  assembly  and  riot 
law  of  the  Territory  of  Hawaii  being  Chapter  277 
Eevised  Laws  of  Hawaii  1945,  Sections  11570  to 
11584  both  inclusive,  are  constitutional  and  do  not 
violate  or  abridge  rights  guaranteed  by  the  First 
Amendment  and  the  Sixth  Amendment  to  the  Con- 
stitution of  the  United  States. 

/s/  HARRIET  BOUSLOG. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  December,  1947. 

[Seal]        /s/  EILEEN  N.  PUJIMOTO, 

Notary  Public, 

Pirst  Judicial  Circuit. 
My  Commission  expires  July  31,  1951. 

[Endorsed] :     Piled  Dec.  1,  1947. 
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[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above-named  defendants: 

You  are  hereby  summoned  and  required  to  serve 
upon  Harriet  Bouslog,  Myer  C.  Symonds,  Glad- 
stein,  Andersen,  Resner  &  Sawyer  and  Herbert 
Resner,  plaintiffs'  attorneys,  whose  address  is:  206 
Terminal  Building. 

An  answ^er  to  the  complaint  which  is  herewith 
served  upon  you,  within  20  days  after  service  of 
this  summons  upon  you,  exclusive  of  the  day  of 
service.  If  you  fail  to  do  so,  judgment  by  default 
will  be  taken  against  you  for  the  relief  demanded 
in  the  comiDlaint. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk  of  Court. 
Date:    Dec.  1,  1947. 

Note :  This  summons  is  issued  pursuant  to  Rule  4 
of  the  Federal  Rules  Civ.  Proc. 


From  the  Minutes  of  the  United  States  District 

Court  for  the  District  of  Hawaii 

Monday,  December  1,  1947 

[Title  of  Causes.] 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein. 
This  case  was  called  for  hearing  on  the  prayer  of 
the  complaint  for  the  issuance  of  temporary  re- 
straining order  and  order  to  show  cause. 
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Following  a  discussion  on  this  matter,  the  Court 
ordered  a  temporary  restraining  order  issued  and 
the  order  to  show  cause,  returnable  on  December 
10,  1947  at  10  a.m. 


[Title  of  District  Court  and  Cause.] 

ORDEE  TO  SHOW  CAUSE  AND  TEMPORARY 
RESTRAINING  ORDER 

Upon  the  reading,  filing  and  consideration  of 
the  verified  complaint  herein  praying  for  an  order 
directed  to  the  defendants  above  named,  to  appear 
before  the  above-entitled  court  on  a  day  certain 
and  show  cause  why  a  preliminary  injunction 
should  not  be  granted  herein,  enjoining  and  re- 
straining defendants  above  named  from  enforcing 
the  unlawful  assembly  and  riot  statutes  of  the 
Territory  of  Hawaii  and  prohibiting  the  submis- 
sion to  or  consideration  of  the  unlawful  assembly 
and  riot  charges  by  the  Territory  of  Haw^aii  against 
plaintiffs  Diego  Barbosa,  John  Maile,  Victor  De- 
gamo,  Harry  Kapena  Kaopuiki,  Isami  A.  Nitta, 
Ah  Sing  Ah  Ho,  James  Kia  Aikala,  Shigeru  Yagi, 
Basiliso  Arruiza,  Midori  Oda,  Shigeyuki  Matsuura, 
Abraham  Makekau,  Elpidio  Siruet,  Mariano  Bal- 
dua,  Narcisso  Sipe  and  Antonio  Mendes  by  the 
defendant  Grand  Jurors  of  the  County  of  Maui 
alleged  to  have  been  selected  and  composed  in  con- 
travention of  the  laws  and  statutes  of  the  United 
States  or  the  return  of  indictments  by  said  Grand 
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Jury  against  said  plaintiffs  in  connection  with  said 
unlawful  assembly  or  riot  charges,  and  further 
praying  that  pending  the  hearing  of  the  said  order 
to  show  cause,  a  temporary  restraining  order  be 
issued  herein,  and 

It  appearing  to  the  court  from  said  complaint 
and  the  affidavit  of  Harriet  Bouslog,  filed  herein, 
that  if  a  temporary  restraining  order  is  not  granted 
without  notice,  the  said  allegedly  improperly  con- 
stituted defendant  Grand  Jury  will  meet  on  Decem- 
ber 2,  1947  at  Wailuku,  Maui,  T.  H.  and  will  at 
said  time  and  place  consider  the  return  of  indict- 
ments against  said  plaintiffs  in  connection  with 
unlawful  assembly  and  riot  charges  based  upon 
alleged  activities  of  said  plaintiffs  on  July  14,  1947 
in  Lanai  City,  County  of  Maui,  T.  H.,  thereby 
violating  said  plaintiffs  alleged  rights  under  the 
laws  and  Constitution  of  the  United  States  before 
this  court  can  determine  on  the  merits  the  validity 
of  the  selection  and  composition  of  said  Grand  Jury 
which  are  alleged  in  the  petition  to  be  unlawful, 
thereby  nullifying  plaintiffs'  alleged  right  to  have 
the  charges  against  them  brought  before  a  grand 
jury  selected  and  composed  in  accordance  with  the 
laws  and  the  Constitution  of  the  United  States  and 
causing  plaintiffs  to  suffer  irreparable  injury  by 
subjecting  plaintiffs  to  the  danger  of  an  indictment 
for  a  felony,  thereby  injuring  the  reputation  and 
good  names  of  said  plaintiffs  and  bringing  them 
into  disgrace,  odium  and  ridicule  and  causing  them 
to  be  excluded  from  society,  endangering  their  em- 
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ployment  and  their  ability  to  support  their  families, 
and  the  court  being  fully  advised  in  the  premises 
and  it  being  a  proper  case  for  this  order, 

It  Is  Hereby  Ordered  that  the  defendants  above 
named  be  and  they  are  hereby  ordered  to  appear 
before  the  undersigned  United  States  District  Court 
Judge  in  his  Court  Room,  Federal  Building,  Hono- 
lulu, T.  H.  on  the  10th  day  of  December,  1947,  at 
the  hour  of  10:00  a.m.  to  show  cause  if  any  they 
have,  why  the  preliminary  injunction  prayed  for 
in   said  complaint   should  not  be   granted. 

It  Is  Further  Ordered  that  pending  the  hearing 
of  the  order  to  show  cause  that  the  defendants, 
Walter  D.  Ackerman,  Jr.,  individually  and  as  At- 
torney General  of  the  Territory  of  Hawaii ;  Ingram 
M.  Stainback,  individually  and  as  Governor  of  the 
Territory  of  Hawaii;  E.  R.  Bevins,  individually 
and  as  County  Attorney  for  the  County  of  Maui; 
Wendell  F.  Crockett,  individually  and  as  Deputy  to 
the  County  Attorney  for  the  County  of  Maui,  and 
the  agents,  representatives  and  deputies  of  said 
defendants,  and  Cable  A.  Wirtz,  individually  and 
as  Circuit  Court  Judge  and  Jury  Commissioner  of 
the  County  of  Maui,  be  and  they  are  hereby  re- 
strained and  enjoined  until  the  further  order  of 
this  court  from  presenting  or  submitting  the 
charges  as  aforesaid  against  said  plaintiffs  to  the 
said  Grand  Jurors  of  the  County  of  Maui. 

Dated:     December  1,  1947  at  7  p.m.  at  Honolulu, 
T.  H. 

[Seal]        /s/  D.  E.  METZGER, 

U.  S.  District  Judge. 
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MARSHAL'S  RETURN 

The  within  Summons,  Order  To  Show  Cause  and 
Temporary  Restraining  Order,  was  received  by  me 
on  the  1st  day  of  December,  A.D.  1947,  and  is  re- 
turned executed  as  follows : 

On  December  1st,  1947,  personal  service  was  made 
upon  Walter  D.  Ackerman,  Jr.,  individually  and 
as  Attorney  General  of  the  Territory  of  Hawaii; 
and  upon  Ingram  M.  Stainback,  individually  and 
as  Governor  of  the  Territory  of  Hawaii;  by  hand- 
ing to  and  leaving  with  each  of  them  personally  a 
true  copy  of  Summons,  Order  to  Show^  Cause  and 
Temporary  Restraining  Order.  Further  service  was 
made  on  December  2nd,  A.D.  1947  at  Wailuku, 
Maui,  upon  E.  R.  Bevins,  individually  and  as 
County  Attorney  for  the  County  of  Maui;  Wendell 
F.  Crockett,  individually  and  as  Deputy  to  the 
County  Attorney  for  the  County  of  Maui;  Jean 
Lane,  individually  and  as  Chief  of  Police  of  the 
County  of  Maui;  Cable  A.  Wirtz,  individually  and 
as  Circuit  Court  Judge  and  Jury  Commissioner  of 
the  County  of  Maui;  Augustine  Pombo  and  Claude 
E.  Chatterton,  both  individually  and  as  Jury  Com- 
missioners of  the  County  of  Maui;  Kenneth  Auld, 
Edward  H.  Baldwin,  Richard  H.  Baldwin,  Edward 
S.  Bowmer,  Robert  P.  Bruce,  Jack  Costa,  E.  Stan- 
ley Elmore,  Allan  H.  Ezell,  Charles  Goodness,  Wal- 
ter W.  Holt,  Irving  Maeda,  H.  S.  Peterson,  John 
Plunkett,  Anthony  A.  Tam,  Charles  E.  Thomson, 
Wai  Ken  Tam,  and  Joseph  H.  Trask,  individually 
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and  as  Grand  Jurors  of  the  County  of  Maui;  by 
handing  to  and  leaving  with  each  of  them  per- 
sonally a  true  copy  of  Summons,  Order  to  Show 
Cause  and  Temporary  Restraining  Order.  Not 
served  as  to  Alfred  S.  Burns,  Ralph  O.  Cornw'ell 
and  Paul  H.  Reinhart  for  the  reason  that  they  were 
out  of  jurisdiction.  Also  not  served  as  to  Henry 
S.  S.  Fong  for  the  reason  that  he  could  not  be 
located. 

Dated  at  Honolulu,  T.  H.,  this  4th  day  of  Decem- 
ber, A.D.  1947. 

/s/  OTTO  F.  HEINE, 
U.  S.  Marshall, 
District  of  Hawaii. 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  COMPLAINT 
FOR  INJUNCTION 

Now  come  plaintiffs  above  named  and  pursuant 
to  Rule  15(a)  of  the  Rules  of  Civil  Procedure  file 
this  amendment  to  their  Complaint  for  Injunction. 
Plaintiffs  hereby  amend  Paragraph  IV  and  Para- 
graph XVIII  of  said  Complaint  to  read  as  follows : 

IV. 

The  matter  in  controversy  exceeds  as  to  each 
plaintiff,  exclusive  of  costs  or  interest,  the  sum  of 
Three  Thousand  Dollars  ($3,000.00)  and  arises  un- 
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der  the  Constitution  and  Laws  of  the  United 
States;  that  the  jurisdiction  of  this  court  is  founded 
upon  the  Civil  Rights  Act  of  the  United  States, 
being  Title  8,  United  States  Code,  Chapter  3,  Sec- 
tions 41,  43,  44  and  46;  28  USC  Sections  41(1) 
and  41(14)  ;  and  the  Constitution  of  the  United 
States,  Amendments  I,  V,  VI,  XIV  and  XIX. 

XVIII. 

That  unless  an  injunction  issues  out  of  this  court 
prohibiting  defendants  from  enforcing  said  un- 
lawful assembly  and  riot  statutes  against  plaintiffs 
or  submitting  the  charges  against  plaintiffs  to  said 
Grand  Jury  and  prohibiting  said  Grand  Jury  from 
acting  in  any  way  in  connection  with  this  case 
against  plaintiffs,  plaintiffs  will  be  deprived  of 
rights  secured  to  them  by  the  Constitution  and  laws 
of  the  United  States,  as  hereinabove  alleged.  That 
as  to  the  plaintiffs  ILWU,  Territorial  Council  of 
ILWU  and  Jack  Kawano,  individually  and  as  a 
member  of  the  ILWU  and  president  of  the  Terri- 
torial Council  of  the  ILWU,  the  value  of  said 
property  rights  and  personal  liberty  to  the  said 
plaintiffs  to  be  free  to  exercise  the  right  to  picket 
without  fear  of  previous  restraint  and  subsequent 
punishment,  is  in  excess  of  the  sum  of  Three  Thou- 
sand Dollars  ($3,000.00).  That  the  said  plaintiffs 
have  spent  thousands  of  dollars  in  the  organization 
and  establishment  of  a  trade  union  organization, 
which  cannot  function  and  exercise  the  said  prop- 
erty rights  and  personal  rights  in  the  Territory  or 
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in  the  County  of  Maui  so  long  as  the  members  of 
the  said  ILWU  council  and  Jack  Kawano  are  sub- 
ject to  indictment  by  an  illegally  constituted  grand 
jury  and  subject  to  prosecution  under  statutes  con- 
taining unconstitutional  limitations  on  the  right  to 
picket  because  of  the  fear  and  intimidation  of  the 
members  of  said  organizations  engendered  by  the 
threat  of  punishment  for  the  exercise  of  these  rights 
guaranteed  by  the  Constitution. 

That  the  value  of  said  property  rights  to  each 
of  the  individual  plaintiffs  except  Kawano  and 
the  value  of  the  libert}^  of  each  of  the  said  plain- 
tiffs as  hereinabove  alleged  is  in  excess  of  Three 
Thousand  Dollars  ($3,000.00),  in  that  each  of  the 
said  plaintiffs  will  be  forced,  by  virtue  of  the 
deprivation  of  these  rights,  to  expend  money  and 
incur  expenses  to  defend  himself  against  charges 
returned  by  an  illegally  constituted  grand  jury 
under  an  unconstitutional  statute,  and  each  plaintiff 
will  suffer  by  virtue  of  said  charges  and  damages 
to  his  good  name,  reputation  and  fame.  That  each 
of  the  said  plaintiffs  is  informed  and  believes  that 
standing  trial  upon  said  charges  will  result  in 
the  loss  of  his  employment  and  housing  accommo- 
dations, inasmuch  as  the  rules  of  said  plaintiffs' 
employer  subject  him  to  dismissal  if  absent  from 
employment  for  four  days.  That  because  of  the 
economic  structure  of  the  Hawaiian  Islands  and 
because  of  the  increasing  unemployment,  there  is 
not  open  to  said  plaintiffs  any  other  source  of 
employment  or  living  accommodations,  all  to  the 
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damage  of  each  of  the  said  plaintiffs  in  excess  of 
Three  Thousand  Dollars  ($3,000.00). 
Dated:     December  4,  1947. 

/s/  HARRIET  BOUSLOG, 

/s/  MYER  C.  SYMONDS, 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 

By  /s/  HERBERT  RESNER, 

Attorneys  for  Plaintiffs. 
Territory  of  Hawaii, 
City  and  County  of  Honolulu — ss. 

Jack  Kawano,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  plaintiffs  named  in  the 
within  and  foregoing  amendment  to  complaint; 
that  he  has  read  said  amendment  and  knows  the 
contents  thereof;  that  the  same  is  true  of  his  own 
know^ledge  except  as  to  matters  therein  stated  on 
his  information  or  belief,  and  as  to  such  matters 
he  believes  it  to  be  true. 

/s/  JACK  KAWANO. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  December,  1947. 

[Seal]        /s/  EILEEN  N.  PUJIMOTO, 
Notary  Public  in  and  for  the  Territory  of  Hawaii. 
My  Commission  expires  July  31,  1951. 

[Endorsed] :     Filed  Dec.  4,  1947. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISSOLVE  TEMPORARY 
RESTRAINING  ORDER 

Come  now  the  defendants,  Walter  D.  Ackerman, 
Jr.,  individually  and  as  Attorney  General  of  the 
Territory  of  Hawaii ;  Ingram  M.  Stainback,  individ- 
ually and  as  Governor  of  the  Territory  of  Hawaii; 
E.  R.  Bevins,  individually  and  as  County  Attorney 
for  the  County  of  Maui;  Wendell  F.  Crockett, 
individually  and  as  Deputy  to  the  County  Attorney 
for  the  County  of  Maui,  and  Cable  A.  Wirtz,  in- 
dividually and  as  Circuit  Court  Judge  and  Jury 
Commissioner  of  the  County  of  Maui,  and  pur- 
suant to  Rule  65(b)  of  the  Federal  Rules  of  Civil 
Procedure  and  the  laws  of  the  United  States  (28 
U.S.C.  sec.  381)  move  this  Honorable  Court  to 
dissolve  the  temporary  restraining  order  issued 
herein  on  December  1,  1947,  on  the  following 
grounds : 

I. 

The  temporary  restraining  order  is  not  supported 
by  jurisdiction  of  this  Court  over  the  subject  matter 
in  that: 

1.  Paragraph  14  of  section  24  of  the  Judicial 
Code  (Title  28,  sec.  41(14)  U.S.C.A.)  does  not  apply 
to  this  Court  or  to  the  Territory  of  Hawaii. 

2.  The  temporary  restraining  order  was  issued 
on  a  complaint  which  failed  to  allege  any  sum  or 
value  in  controversy  and  hence  was  issued  without 
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any   jurisdiction   in   the    Court,    and   was    and   is 
void. 

11. 

The  Court  has  no  jurisdiction  to  issue  and  con- 
tinue the  temporary  restraining  order,  even  under 
the  bill  as  amended,  in  that: 

1.  Paragraph  14  of  section  24  of  the  Judicial 
Code  (Title  28,  sec.  41(14)  U.S.C.A.)  does  not  apply 
to  this  Court  or  to  the  Territory  of  Hawaii. 

2.  There  are  no  allegations  in  the  complaint 
showing  that  the  plaintiffs,  International  Long- 
shoremen's &  Warehousemen's  Union,  Territorial 
Council  of  International  Longshoremen's  &  Ware- 
housemen's Union,  and  Jack  Kawano  have  any 
right  to  or  need  of  a  temporary  restraining  order, 
and  the  temporary  restraining  order  does  not  show 
any  reasons  for  its  issuance  in  their  behalf,  only 
the  sixteen  individual  plaintiffs  (other  than  Ka- 
wano) being  in  any  way  involved  in  the  pending 
criminal  prosecutions. 

3.  The  complaint  fails  to  allege  facts  or  circum- 
stances showing  that  the  matter  in  controversy  as 
to  each  of  said  sixteen  individual  plaintiffs  exceeds 
Three  Thousand  Dollars  ($3,000)  exclusive  of  in- 
terest and  costs,  it  appearing  upon  the  face  of  the 
amended  complaint  that  the  allegations  relating 
thereto  are  not  well  founded  in  law.  Moreover, 
such  facts  as  are  alleged  are  not  sufficient  definite 
and  certain  to  support  the  temporary  restraining 
order.    In  so  far  as   the   complaint   endeavors   to 
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show  that  loss  of  employment  and  housing  are  in- 
volved, such  allegations  are  not  supportable  on  the 
facts,  for  it  appears  from  the  affidavit  of  C.  C. 
Cadagan,  filed  herewith  as  Exhibit  A  and  by  refer- 
ence made  a  part  hereof,  that  attendance  of  said 
plaintiffs  at  the  trial  would  not  result  in  their  loss 
of  employment  or  housing. 

III. 

There  is  no  sufficient  showing  of  right  to  equit- 
able relief  in  a  federal  court  in  that: 

1.  It  appears  upon  the  face  of  the  complaint 
that  it  seeks  to  enjoin  and  restrain  a  criminal  prose- 
cution pending  in  a  court  of  the  Territory. 

2.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions ;  criminal  proceedings  in  the  course  of  which 
and  on  review  of  which  all  rights  and  defenses  may 
be  asserted,  heard  and  determined  by  the  circuit 
and  supreme  courts  of  the  Territory,  and,  to  the 
extent  asserted  under  the  laws  and  Constitution  of 
the  United  States,  by  the  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  and  the  Supreme  Court  of  the 
United  States,  do  not  constitute  a  threat  of  irrep- 
arable injury. 

3.  Any  stay  of  criminal  proceedings  pending  in 
a  court  of  the  Territory  is  contrary  to  the  pro- 
visions of  the  federal  statutes  applicable  thereto. 

4.  The  complaint  fails  to  show  that  any  great 
and  immediate  irreparable  injury  to  the  plaintiffs 
is  threatened,  in  that: 


38  W.  D.  Ackerman  etc.,  et  al. 

a.  The  complaint  fails  to  show  that  more  than 
one  criminal  proceeding  is  threatened,  or  that  plain- 
tiffs or  any  of  them  are  now  being  deterred  from 
the  enjoyment  of  rights  or  privileges  under  the 
Constitution  or  laws  of  the  United  States  by  fear 
of  the  criminal  penalties  imposed  by  said  chapter 
277  of  the  Revised  Laws  of  Hawaii  1945,  or  that 
anything  at  all  is  involved  other  than  the  possibility 
of  prosecution  for  an  alleged  violation  of  the  crimi- 
nal laws  of  the  Territory  of  Hawaii,  with  respect 
to  matters  which  have  already  occurred. 

b.  No  loss  of  employment  or  housing  is  involved, 
as  appears  from  the  affidavit  of  C.  C.  Cadagan,  filed 
herewith  as  Exhibit  A  and  by  reference  made  a  part 
hereof. 

c.  The  complaint  fails  to  show  great  and  im- 
mediate irreparable  injury  with  respect  to  rights 
to  improve  employment  conditions  or  any  other 
property   rights. 

5.  As  to  the  plaintiff  unions  and  Jack  Kawano, 
no  right  to  or  need  of  a  temporary  restraining 
order  is  shown. 

IV. 

The  questions  sought  to  be  raised  in  this  proceed- 
ing as  to  the  composition  of  the  Grand  Jury  of  the 
Second  Judicial  Circuit  as  now  impaneled  are  res 
judicata,  for  as  the  complaint  shows  on  its  face 
and  as  shown  by  Exhibit  E  filed  herewith  and  made 
a  part  hereof  by  reference,  such  questions  have 
been  heard  and  determined  by  a  territorial  court 
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of  competent  jurisdiction.  No  sufficient  gi'ounds  to 
collaterally  attack  the  decision  of  said  court  are 
shown. 

V. 

This  Court  has  no  jurisdiction  to  review  the  rul- 
ings of  said  territorial  court,  such  review  being 
confined  to  and  available  in  a  court  of  appellate 
jurisdiction. 

VI. 

Even  if  the  plaintiffs  were  entitled  to  have  this 
Court  review  the  rulings  of  Judge  Cristy  (which 
defendants  deny),  the  complaint  is  indefinite  and 
uncertain  in  that  it  fails  to  show  which  rulings 
are  objected  to  and  merely  offers  to  produce  such 
information  upon  the  trial,  thereby  wholly  failing 
to  support  the  temporary  restraining  order. 

VII. 

Whether  or  not  Judge  Cristy  complied  with  sec- 
tion 9812  of  the  Revised  Laws  of  Hawaii  1945  with 
respect  to  the  hearing  and  determination  of  the 
Grand  Jury  challenges  does  not  present  a  federal 
question. 

VIII. 

The  allegation  that  Judge  Cristy  was  prejudiced 
is  not  supported  by  the  facts.  The  laws  of  the  Terri- 
tory of  Hawaii  afford  an  opportunity  to  challenge 
a  iudge  for  his  bias  or  prejudice;  the  complaint 
fails  to  show  that  the  plaintiffs  ever  made  such  a 
challenge;  as  shown  by  Exhibits  B,  C  and  D  filed 
herewith  and  made  a  part  hereof  by  reference,  the 
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Honorable  Cable  A.  Wirtz,  the  regularly  appointed 
judge  of  the  Circuit  Court  of  the  Second  Judicial 
Circuit,  voluntarily  disqualified  himself  with  re- 
spect to  the  Grand  Jury  challenges  on  the  ground 
that  he  was  a  jury  commissioner,  and  said  disquali- 
fication having  necessitated  the  selection  of  another 
judge,  the  Honorable  Albert  M.  Cristy  was  the 
choice  of  the  plaintiffs  for  designation  as  the  judge 
to  preside  in  such  matter,  and  was  so  designated. 

IX. 

In  so  far  as  the  complaint  alleges  the  failure  to 
include  women  on  said  Grand  Jury,  the  complaint 
is  insufficient,  for  it  fails  to  allege  that  any  of  the 
plaintiffs  are  women,  and  it  appears  upon  the  face 
of  the  complaint  that  the  exclusion  of  women  is 
required  by  section  83  of  the  Hawaiian  Organic 
Act,  a  valid  statute  of  the  United  States,  the  valid- 
ity of  which  is  not  attacked  by  the  complaint. 

X. 

In  so  far  as  the  composition  of  the  Grand  Jury 
of  the  Second  Judicial  Circuit  of  the  Territory  of 
Hawaii  as  now  empaneled  is  attacked  by  the  com- 
plaint for  failure  to  comply  with  sections  9791  and 
9812  of  the  Revised  Laws  of  Hawaii  1945,  such 
allegations  do  not  present  a  federal  question. 

XI. 

The  complaint  fails  to  state  a  substantial  federal 
question  as  to  the  validity  of  chapter  277  of  the 
Revised  Laws  of  Hawaii  1945,  in  that: 
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1.  As  shown  by  the  decision  of  the  Supreme 
Court  of  Hawaii  in  the  case  entitled  "Territory  of 
Hawaii  v.  Joseph  Kaholokula,  et  al.,  No.  2657",  a 
copy  of  which  is  herewith  filed  as  Exhibit  F  and  by 
reference  made  a  part  hereof,  the  portion  of  said 
chapter  277  of  the  Revised  Laws  of  Hawaii  1945 
involved  in  this  proceeding  does  not  apply  to  peace- 
ful picketing  or  peaceable  assemblage  or  any  of  the 
rights  which  plaintiffs  allegedly  seek  to  protect, 
and  said  law  is  not  vague  or  indefinite. 

2.  Said  complaint  fails  to  allege  that  at  the  time 
of  the  occurrences  referred  to  in  Exhibits  D  and  E 
of  the  complaint,  for  which  occurrences  the  in- 
dividual plaintiffs  (other  than  Kawano)  allege  they 
fear  criminal  prosecution,  plaintiffs  were  engaged 
in  peaceful  picketing  or  peaceable  assembly,  but  on 
the  contrary  the  complaint  merely  alleges  that  at 
unspecified  times  between  July  10,  1947  and  July 
15,  1947  they  were  engaged  in  "certain  lawful, 
peaceful  and  constitutionally  protected  activities  of 
speech,  press  and  assemblage  and  of  peaceful  pick- 
eting". 

3.  Said  complaint  shows  on  its  face  that  de- 
fendants do  not  propose  to  prosecute  the  individ'ual 
plaintiffs  (other  than  Kawano)  for  peaceful  picket- 
ing or  peaceable  assembly,  and  as  to  the  remaining 
plaintiffs  the  complaint  fails  to  show  that  any 
criminal  or  other  proceedings  against  them  are 
threatened. 

4.  The  complaint  fails  to  show  that  freedom  of 
the  press  is  in  any  way  involved. 
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XII. 

In  preparing  and  presenting  evidence  to  the 
Grand  Jury  of  the  Second  Judicial  Circuit,  Terri- 
tory of  Hawaii,  the  defendants,  Walter  D.  Acker- 
man,  Jr.,  E.  R.  Bevins  and  Wendell  F.  Crockett  are 
acting  as  prosecuting  officers  of  the  Territory  of 
Hawaii  and  not  as  individuals ;  an  action  against 
them  seeking  to  restrain  the  presentation  of  such 
evidence  is  an  action  against  the  Territory  of  Ha- 
waii, which  was  not  consented  to  be  sued  thereon. 

XIII. 

The  complaint  fails  to  show  that  the  Attorney 
General  and  other  prosecuting  officers  of  the  Terri- 
tory have  acted  beyond  the  scope  of  their  authority, 
or  that  they  are  in  any  way  or  manner  making  any 
oppressive  or  malicious  use  of  the  legal  process  of 
the  Territory  of  Hawaii,  or  that  such  officers  are 
not  acting  in  good  faith  in  the  performance  of  their 
duties  as  such. 

XIV. 

A  judge  of  a  circuit  court  of  the  Territory  of 
Hawaii  cannot  properly  be  made  a  party  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
and  stay  proceedings  pending  in  such  circuit  court, 
and  this  Court  has  no  jurisdiction  to  issue  an  in- 
junction against  a  judge  of  a  circuit  court  of  the 
Territory  fo  Hawaii. 

XV. 

The  complaint  fails  to  show  that  any  action 
against  the  plaintiffs  or  any  of  them  is  threatened 
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by  the  defendant,  Ingram  M.  Stainback,  individu- 
ally or  as  Governor  of  the  Territory  of  Hawaii, 
and  wholly  fails  to  show  a  cause  of  action  against 
him. 

XVI. 

The  complaint  fails  to  state  a  cause  of  action 
for  equitable  relief  or  any  other  relief  in  favor  of 
the  unions  or  Jack  Kawano. 

XVII. 

The  temporary  restraining  order  does  not  fix  a 
day  certain  when  the  same  shall  expire,  but  on  the 
contrary  purports  to  restrain  said  defendants 
"pending  the  hearing  of  the  order  to  show  cause", 
which  period  might  exceed  the  maximum  period 
of  ten  days  specified  by  Rule  65  of  the  Federal 
Rules  of  Civil  Procedure  and  the  laws  of  the 
United  States  (28  U.S.C.  sec.  38). 

Wherefore,  defendants  pray  that  said  temporary 
restraining  order  be  dissolved  forthwith. 

Dated  at  Honolulu,  T.  H.,  this  8th  day  of  Decem- 
ber, 1947. 

WALTER  D.  ACKERMAN,  JR., 

Individually  and  as  Attorney  General  of  the  Terri- 
tory of  Hawaii,  et  al. 

[Endorsed]  :     Filed  Dec.  8,  1947. 


44  W.  D.  AcUemian  etc.,  et  al. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  SERVED 

To  Harriet  Bouslog,  Myer  C.  Symonds,  Gladstein, 

Andersen,  Resner  &  Sawyer,  &  Herbert  Resner, 

Attorneys  for  the  Plaintiffs, 

Please  take  notice,  that  on  December  10,  1947  at 
the  hour  of  10  o'clock  a.m.,  or  as  soon  thereafter 
as  counsel  may  be  heard,  we  shall  present  to  the 
Honorable  D.  E.  Metzger,  Judge  of  the  Above  En- 
titled Court,  in  his  courtroom  in  the  Federal  Build- 
ing, Honolulu,  T.  H.,  a  motion  to  dissolve  the 
temporary  restraining  order  issued  herein  on  De- 
cember 1,  1947.  There  is  herewith  served  upon  you 
a  copy  of  the  motion  which  will  be  presented  to  the 
Court  at  the  time  aforesaid. 

Dated  at  Honolulu,  T.  H.,  this  8th  day  of  Decem- 
ber, 1947. 

/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 

/s/  WENDELL  F.  CROCKETT, 

RVL 
Deputy  County  Attorney, 
County  of  Maui, 
Attorneys  for  Defendants. 
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[Title  of  District  Court  and  Cause.] 

*^  RETURN  TO  ORDER  TO  SHOW  CAUSE 

Come  now  the  defendants  above  named  and  for 
their  return  to  the  order  to  show  cause  issued  herein 
on  December  1,  1947,  show: 

I. 

The  Court  has  no  jurisdiction  to  issue  a  prelim- 
inary injunction,  even  under  the  complaint  as 
amended,  in  that: 

1.  Paragraph  14  of  section  24  of  the  Judicial 
Code  (Title  28,  sec.  41(14)  U.S.C.A.)  does  not  ap- 
ply to  this  Court  or  to  the  Territory  of  Hawaii. 

2.  There  are  no  allegations  in  the  complaint 
showing  that  the  plaintiffs,  International  Long- 
shoremen's &  Warehousemen's  Union,  Territorial 
Council  of  International  Longshoremen's  &  Ware- 
housemen's Union,  and  Jack  Kawano  have  any 
right  to  or  need  of  a  preliminary  injunction,  only 
the  sixteen  individual  plaintiffs  (other  than  Ka- 
wano) being  in  any  way  involved  in  the  pending 
criminal  prosecution. 

3.  The  complaint  fails  to  allege  facts  or  circum- 
stances showing  that  the  matter  in  controversy  as 
to  each  of  said  sixteen  individual  plaintiffs  exceeds 
Three  Thousand  Dollars  ($3,000)  exclusive  of  in- 
terest and  costs,  it  appearing  upon  the  face  of  the 
amended  complaint  that  the  allegations  relating 
thereto  are  not  well  founded  in  law.  Moreover, 
such  facts  as  are  alleged  are  not  sufficiently  defi- 


46  W.  D.  Ackerman  etc.,  et  at. 

nite  and  certain  to  justify  a  preliminary  injunc- 
tion. In  so  far  as  the  complaint  endeavors  to  show 
that  loss  of  employment  and  housing  are  involved, 
such  allegations  are  not  supportable  on  the  facts, 
for  it  appears  from  the  affidavit  of  C.  C.  Cadagan, 
filed  herewith  as  Exhibit  A  and  by  reference  made 
a  part  hereof,  that  attendance  of  said  plaintiffs  at 
the  trial  would  not  result  in  their  loss  of  employ- 
ment or  housing. 

II. 

The  Court  has  no  jurisdiction  to  issue  a  prelim- 
inary injunction,  and  there  is  no  showing  warrant- 
ing equitable  relief  in  a  federal  court,  in  that: 

1.  It  appears  upon  the  face  of  the  complaint 
that  it  seeks  to  enjoin  and  restrain  a  criminal 
prosecution  pending  in  a  court  of  the  Territory. 

2.  Any  stay  of  criminal  proceedings  pending  in 
a  court  of  the  Territory  is  contrary  to  the  pro- 
visions of  the  federal  statutes  applicable  thereto. 

3.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions ;  criminal  proceedings  in  the  course  of  which 
and  on  review  of  which  all  rights  and  defenses  may 
be  asserted,  heard  and  determined  by  the  circuit 
and  supreme  courts  of  the  Territory,  and,  to  the 
extent  asserted  under  the  laws  and  Constitution  of 
the  United  States,  by  the  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  and  the  Supreme  Court  of  the 
United  States,  do  not  constitute  a  threat  of  irrep- 
arable injury. 
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4.  The  complaint  fails  to  show  that  any  great 
and  immediate  irreparable  injury  to  the  plaintiffs 
is  threatened,  in  that: 

a.  The  complaint  fails  to  show  that  more  than 
one  criminal  proceeding  is  threatened,  or  that  plain- 
tiffs or  any  of  them  are  now  being  deterred  from 
the  enjoyment  of  rights  or  privileges  under  the 
Constitution  or  laws  of  the  United  States  by  fear 
of  the  criminal  penalties  imposed  by  said  chapter 
277  of  the  Revised  Laws  of  Hawaii  1945,  or  that 
anything  at  all  is  involved  other  than  the  possi- 
bility of  prosecution  for  an  alleged  violation  of  the 
criminal  laws  of  the  Territory  of  Hawaii,  with  re- 
spect to  matters  which  have  already  occurred. 

b.  No  loss  of  employment  or  housing  is  involved, 
as  appears  from  the  affidavit  of  C.  C.  Cadagan, 
filed  herewith  as  Exhibit  A  and  by  reference  made 
a  part  hereof. 

c.  The  complaint  fails  to  show  great  and  imme- 
diate irreparable  injury  with  respect  to  rights  to 
improve  employment  conditions  or  any  other  prop- 
erty rights. 

5.  As  to  the  plaintiff  unions  and  Jack  Kawano, 
no  right  to  or  need  of  a  preliminary  injunction  is 
shown. 

III. 

The  questions  sought  to  be  raised  in  this  proceed- 
ing as  to  the  composition  of  the  Grrand  Jury  of 
the  Second  Judicial  Circuit  as  now  impaneled  are 
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res  judicata,  for  as  the  complaint  shows  on  its  face 
and  as  shown  by  Exhibit  E  filed  herewith  and  made 
a  part  hereof  by  reference,  such  questions  have 
been  heard  and  determined  by  a  territorial  court 
of  competent  jurisdiction.  No  sufficient  grounds 
to  collaterally  attack  the  decision  of  said  court  are 
shown. 

IV. 

This  Court  has  no  jurisdiction  to  review  the 
rulings  of  said  territorial  court,  such  review  being 
confined  to  and  available  in  a  court  of  appellate 
jurisdiction. 

V. 

Even  if  the  plaintiffs  were  entitled  to  have  this 
Court  review  the  rulings  of  Judge  Cristy  (which 
defendants  deny),  the  complaint  is  indefinite  and 
uncertain  in  that  it  fails  to  show  which  rulings 
are  objected  to  and  merely  offers  to  produce  such 
information  upon  the  trial,  thereby  failing  to  afford 
defendants  notice  of  the  grounds  upon  which  the 
preliminary  injun<3tion  is  sought. 

VI. 

Whether  or  not  Judge  Cristy  complied  with  sec- 
tion 9812  of  the  Revised  Laws  of  Hawaii  1945  with 
respect  to  the  hearing  and  determination  of  the 
Grand  Jury  challenges  does  not  present  a  federal 
question. 

VII. 

The  allegation  that  Judge  Cristy  was  prejudiced 
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is  not  supported  by  the  facts.  The  laws  of  the 
Territory  of  Hawaii  afford  an  opportunity  to  chal- 
lenge a  judge  for  his  bias  or  prejudice;  the  com- 
plaint fails  to  show  that  the  plaintiffs  ever  made 
such  a  challenge;  as  shown  by  Exhibits  B,  C  and  D 
filed  herewith  and  made  a  part  hereof  by  reference, 
the  Honorable  Cable  A.  Wirtz,  the  regularly  ap- 
pointed judge  of  the  Circuit  Court  of  the  Second 
Judicial  Circuit,  voluntarily  disqualified  himself 
with  respect  to  the  Grand  Jury  challenges  on  the 
gromid  that  he  was  a  jury  commissioner,  and  said 
disqualification  having  necessitated  the  selection  of 
another  judge,  the  Honorable  Albert  M.  Cristy  was 
the  choice  of  the  plaintiffs  for  designation  as  the 
judge  to  preside  in  such  matter,  and  was  so  desig- 
nated. 

VIII. 

In  so  far  as  the  complaint  alleges  the  failure  to 
include  women  on  said  Grand  Jury,  the  complaint 
is  insufficient,  for  it  fails  to  allege  that  any  of  the 
plaintiffs  are  women,  and  it  appears  upon  the  face 
of  the  complaint  that  the  exclusion  of  women  is 
required  by  section  83  of  the  Hawaiian  Organic 
Act,  a  valid  statute  of  the  United  States,  the  valid- 
ity of  which  is  not  attacked  by  the  complaint. 

IX. 

In  so  far  as  the  composition  of  the  Grand  Jury  of 
the  Second  Judicial  Circuit  of  the  Territory  of 
Hawaii  as  now  impaneled  is  attacked  by  the  com- 
plaint for  failure  to  comply  with  sections  9791  and 
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9812  of  the   Revised  Laws  of  Hawaii  1945,   such 
allegations  do  not  present  a  federal  question. 

X. 

The  complaint  fails  to  state  a  substantial  federal 
question  as  to  the  validity  of  chapter  277  of  the 
Revised  Laws  of  Hawaii  1945  and  the  convening 
of  a  three- judge  court  is  not  warranted,  in  that: 

1.  As  shown  by  the  decision  of  the  Supreme 
Court  of  Hawaii  in  the  case  entitled  "Territory 
of  Hawaii  v.  Joseph  Kaholokula,  et  al.,  No.  2657", 
a  copy  of  which  is  herewith  filed  as  Exhibit  F  and 
by  reference  made  a  part  hereof,  the  portion  of 
said  chapter  277  of  the  Revised  Laws  of  Hawaii 
1945  involved  in  this  proceeding  does  not  apply  to 
peaceful  picketing  or  peaceable  assemblage  or  any 
of  the  rights  which  plaintiffs  allegedly  seek  to  pro- 
tect, and  said  law  is  not  vague  or  indefinite. 

2.  Said  complaint  shows  on  its  face  that  defend- 
ants do  not  propose  to  prosecute  the  individual 
plaintiffs  (other  than  Kawano)  for  peaceful  picket- 
ing or  peaceable  assembly,  and  as  to  the  remain- 
ing plaintiffs  the  complaint  fails  to  show  that  any 
criminal  or  other  proceedings  against  them  are 
threatened. 

3.  The  allegations  of  the  complaint  do  not  pre- 
sent a  justiciable  controversy  concerning  future 
enforcement  of  said  chapter  277  of  the  Revised 
Laws  of  Hawaii  1945,  in  cases  not  now  pending. 

4.  Said  complaint  fails  to  allege  that  at  the  time 
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of  the  occurrences  referred  to  in  Exhibits  D  and 
E  of  the  complaint,  for  which  occurrences  the  in- 
dividual plaintiffs  (other  than  Kawano)  allege  they 
fear  criminal  prosecution,  plaintiffs  were  engaged 
in  peaceful  picketing  or  peaceable  assembly,  but 
on  the  contrary  the  complaint  merely  alleges  that 
at  unspecified  times  between  July  10,  1947  and 
July  15,  1947  they  were  engaged  in  "certain  lawful, 
peaceful  and  constitutionally  protected  activities  of 
speech,  press  and  assemblage  and  of  peaceful  pick- 
eting". 

5.  The  complaint  fails  to  show  that  freedom  of 
the  press  is  in  any  way  involved. 

XI. 

In  preparing  and  presenting  evidence  to  the 
Grand  Jury  of  the  Second  Judicial  Circuit,  Terri- 
tory of  Hawaii,  the  defendants,  Walter  D.  Acker- 
man,  Jr.,  E.  R.  Bevins  and  Wendell  F.  Crockett 
are  acting  as  prosecuting  officers  of  the  Territory 
of  Hawaii  and  not  as  individuals;  in  considering 
such  evidence  the  grand  jurors  of  the  Circuit  Court 
of  the  Second  Judicial  Circuit,  Territory  of  Ha- 
waii, are  acting  as  officers  of  the  Territory  of 
Hawaii  and  not  as  individuals;  in  convening  the 
Grand  Jury  into  session  and  receiving  the  indict- 
ments presented  by  it  the  Honorable  Cable  A. 
Wirtz  is  acting  as  a  judge  of  a  court  of  record  of 
the  Territory  of  Hawaii  and  not  as  an  individual; 
an  action  against  them  seeking  to  restrain  the  con- 
vening  of   said   Grand   Jury,   the   presentation   or 
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consideration  of  such  evidence,  or  the  receiving  of 
such  indictment,  is  an  action  against  the  Territory 
of  Hawaii,  which  has  not  consented  to  be  sued 
thereon. 

XII. 

The  complaint  fails  to  show  that  the  Attorney 
General  and  other  prosecuting  officers  of  the  Terri- 
tory have  acted  beyond  the  scope  of  their  authority, 
or  that  they  are  in  any  way  or  manner  making  any 
oppressive  or  malicious  use  of  the  legal  process 
of  the  Territory  of  Hawaii,  or  that  such  officers 
are  not  acting  in  good  faith  in  the  performance  of 
their  duties  as  such. 

XIII. 

A  judge  of  a  circuit  court  of  the  Territory  of 
Hawaii  and  the  grand  jurors  thereof  cannot  prop- 
erly be  made  parties  to  a  proceeding  in  which  an 
injunction  is  sought  to  restrain  and  stay  proceed- 
ings pending  in  such  circuit  court,  and  this  Court 
has  no  jurisdiction  to  issue  an  injunction  against 
a  judge  of  a  circuit  court  of  the  Territory  of  Ha- 
waii or  the  grand  jurors  thereof. 

XIV. 

The  complaint  fails  to  show  that  any  action 
against  the  plaintiffs  or  any  of  them  is  threatened 
by  the  defendant,  Ingram  M.  Stainback,  individu- 
ally or  as  Governor  of  the  Territory  of  Hawaii,  by 
the  defendant  Jean  Lane,  individually  or  as  Chief 
of  Police  of  the  County  of  Maui,  or  by  any  of  the 
Jury  Commissioners,  individually  or  in  their  official     | 
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capacity,  and  the  complaint  wholly  fails  to  show  a 
right  to  a  preliminary  injimction  against  them. 

XV. 

The  complaint  fails  to  state  a  cause  of  action  for 
equitable  relief  or  any  other  relief  in  favor  of  the 
unions  or  Jack  Kawano. 

Wherefore,  defendants  pray: 

1.  That  the  Court  find  and  decide  that  there  is 
no  substantial  federal  question  within  the  jurisdic- 
tion of  the  Court  concerning  the  validity  of  a 
statute  of  the  Territory,  that  the  Court  deny  the 
request  for  a  court  of  thre.e  judges,  and  that  the 
Court  deny  the  motion  for  a  preliminary  injunction 
forthwith. 

2.  That  should  this  matter  be  heard  by  a  court 
of  three  judges  the  motion  for  a  preliminary  in- 
junction be  denied  by  said  Court. 

Dated  at  Honolulu,  T.  H.,  this  8th  day  of  Septem- 
ber, 1947. 

/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 


/s/  WENDELL  F.  CROCKETT, 

RVL 
Deputy  County  Attorney, 
County  of  Maui. 

Attorneys  for  Defendants. 

[Endorsed] :     FHed  Dec.  8,  1947. 
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[Title  of  District  Court  and  Cause.] 

Exhibits  on  Motion  to  Dissolve  Temporary  Re- 
straining Order  and  on  Return  to  Order  to 
Show  Cause. 

EXHIBIT  A 

In  the  United  States  District  Court 
For  the  District  of  Hawaii 

Civil  No.  828 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary, 
unincorporated  association  and  labor  union;  et 
al.. 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii; et  al., 

Defendants. 

AFFIDAVIT  OF  C.  C.  CADAGAN 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

C.  C.  Cadagan,  being  iirst  duly  sworn,  deposes 
and  says  that  he  is  a  Vice  President  of  Hawaiian 
Pineapple  Company,  Limited;  that  the  following 
named  individuals  are  presently  in  the  employ  of 
said  Company  on  its  Lanai  Plantation:  Diego  Bar- 
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bosa,  John  Maile,  Victor  Degamo,  Harry  Kapena 
Kaopuiki,  Isami  A.  Nitta,  Ah  Sing  Ah  Ho,  James 
Kia  Aikala,  Shigeru  Yagi,  Basiliso  Arruiza,  Midori 
Oda,  Shigeyuki  Matsuura,  Abraham  Makekau,  Elpi- 
dio  Siruet,  Mariano  Baldua,  Narcisso  Sipe  and 
Antonio  Mendes;  that  the  following  house  rule 
of  said  Company  governs  the  discharge  of  em- 
ployees for  absence  from  employment: 

"Causes  for  Discii3line  or  Discharge 

*       *       * 

12.  Unexcused  absences  except  in  cases  of 
emergencies  or  in  case  of  sickness  when  notice 
must  be  given  as  soon  as  possible.  During  any 
one  (1)  month  period  any  unexcused  absences 
shall  be  treated  as  follows:  The  first  offense 
may  result  in  a  warning,  the  second  offense  may 
result  in  a  layoff  or  discharge.  An  employee 
who  fails  to  report  to  work  for  five  (5)  con- 
secutive working  days  without  proper  authori- 
zation and  notification  shall  be  dropped  from 
the  rolls"; 

that  it  has  been  and  will  continue  to  be  the  policy 
of  said  company  to  grant  excuses  for  absence 
deemed  by  said  Company  to  be  on  reasonable 
grounds  and  of  reasonable  duration;  that,  in  re- 
sponse to  inquiry  by  the  Attorney  General  of  the 
Territory  of  Hawaii,  said  Company  has  determined 
that,  upon  their  application,  the  absence  from  work 
of  the  above-named  employees  made  necessary  by 
indictment  or  prosecution  for  violation  of  the  laws 
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of  the  Territory  of  Hawaii  will  be  excused  by  the 
Company. 

/s/  C.  C.  CADAGAN. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  December,  1947. 

[Seal]         /s/  [Illegible.] 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949. 

EXHIBIT  B 

In  the  United  States  District  Court 

for  the  District  of  Hawaii 

Civil  No.  828 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  A  voluntary, 
unincorporated  association  and  labor  union, 
et  al.. 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Hawaii, 
et  al., 

Defendants. 

AFFIDAVIT  OF  RHODA  Y.  LEWIS 

Assistant  Attorney  General 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Rhoda  V.  LcA^ds,  being  first  duly  sworn,  deposes 
and  says :     That  she  is  the  duly  qualified  and  acting 
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Assistant  Attorney  General  of  the  Territory  of  Ha- 
waii, as  such  is  one  of  the  attorneys  for  the  defend- 
ants in  the  above-entitled  matter,  and  also  as  such 
has  participated,  on  behalf  of  the  prosecution,  in  the 
matter  of  the  challenges  to  the  Grand  Jury  made 
in  the  Circuit  Court  of  the  Second  Judicial  Circuit 
of  the  Territory  of  Hawaii. 

That  on  August  4,  1947  or  August  5,  1947  depo- 
nent attended  a  conference  in  the  chambers  of  Asso- 
ciate Justice  E.  C.  Peters  of  the  Supreme  Court  of 
the  Territory  of  Hawaii  concerning  the  disqualifica- 
tion of  Judge  Cable  A.  Wirtz,  the  regularly  ap- 
pointed judge  of  said  second  judicial  circuit,  to  pass 
on  said  challenges.  That  as  appears  from  Exhibit 
C-1  herein,  Judge  Wirtz  had  suggested  his  dis- 
qualification on  the  ground  that  he  should  not  sit 
on  his  own  acts  as  Jury  Commissioner.  That  Harriet 
Bouslog,  attorney  for  the  defendants  in  said  Circuit 
Court,  who  presented  said  challenges  to  the  Grand 
Jury,  and  who  are  plaintiffs  herein,  was  present  at 
said  conference,  and  stated  that  her  clients  did  not 
take  the  position  that  Judge  Wirtz  was  disqualified. 
That  Judge  Wirtz  nevertheless  disqualified  himself, 
filing  a  supplemental  certificate  (Exhibit  C-2 
herein) . 

That  on  the  same  day  or  shortly  thereafter,  de- 
ponent discussed  with  Mrs.  Bouslog  the  matter  of 
the  designation  of  another  judge  to  sit  on  the  hear- 
ing and  determination  of  said  challenges ;  that  Mrs. 
Bouslog  stated  that  the  Honorable  Albert  M.  Cristy 
was  the  preference  of  her  clients  for  designation  to 
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sit  in  such  matter;  that  deponent  having  no  objec- 
tion to  the  designation  of  said  Judge  Cristy,  Mrs. 
Bouslog  and  deponent  conveyed  this  information  to 
Associate  Justice  E.  C.  Peters  of  the  Supreme  Court 
of  the  Territory  of  Hawaii,  presiding  in  the  absence 
of  Chief  Justice  S.  B.  Kemp;  and  that  said  Judge 
Cristy  was  duly  designated  to  hear  and  determine 
the  challenges  to  the  Grand  Jury  of  the  Second 
Judicial  Circuit  of  the  Territory  of  Hawaii  which 
had  been  presented  by  Mrs.  Bouslog 's  clients,  as 
shown  by  Exhibit  D  herein. 

That  Exhibits  C  and  D  are  true  and  correct  copies 
of  the  certificates  and  order  above  mentioned,  and 
that  Exhibit  E  herein  is  a  true  copy  of  the  amended 
challenges  to  the  said  Grand  Jury  above  mentioned, 
as  further  amended  on  the  hearing  thereof. 

/s/  RHODA  V.  LEWIS. 
Subscribed  and  sworn  to  before  me  this  6th  day 
of  December,  1947. 
[Seal] 

/s/  ELEANOR  PRENDERGAST, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  commission  expires :     September  16,  1950. 
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EXHIBIT  C-1 

In  the  Circuit  Court  of  the  Second  Circuit, 
Territory  of  Hawaii 

RIOT  AND  UNLAWFUL  ASSEMBLY 

Criminal  No.  2413 

TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

DIEGO  BARBOSA,  JOHN  MAILE,  VICTOR 
DEGAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTA,  AH  SING  AH  HO, 
JAMES  KAI  AIKALA,  SHIGERU  YAGI, 
BASILISO  ARRUIZA,  MIDORI  ODA,  SHI- 
GEYUKI  MATSUURA, 

Defendants. 

RIOT  AND  UNLAWFUL  ASSEMBLY 

Criminal  No.  2412 

TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

ABRAHAM  MAKEKAU,  ELPIDIO  SIRUET, 
MARIANO  BALDUA,  NARCISSO  SIPE, 
ANTONIO  MENDES, 

Defendants. 

CERTIFICATE  OF  DISQUALIFICATION  AS 
TO  MOTIONS  AND  CHALLENGES  DI- 
RECTED AGAINST  THE  GRAND  JURY 

On  July  29,  1947,  prior  to  the  retirement  of  the 
Grand  Jury  of  the  Circuit  Court,  Second  Circuit, 
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Territory  of  Hawaii,  into  session  a  Challenge  for 
Cause  to  the  grand  jury  panel  as  a  whole,  a  Motion 
to  Quash  the  grand  jury  panel  as  a  whole,  a  Motion 
to  Dissolve  the  entire  grand  jury  list  and  discharge 
all  members  thereof,  a  Demand  for  Voir  Dire  hear- 
ings on  challenges  to  grand  jury  panel  and  motion 
to  quash  and  dissolve  the  grand  jury  panel  and  dis- 
charge the  members  thereof,  a  Challenge  to  Indi- 
vidual grand  jurors  for  cause,  an  Affidavit  of  John 
Maile  and  a  Memorandum  on  points  and  authorities 
were  filed  in  these  proceedings.  A  Motion  to  set  the 
challenges  and  various  motions  referred  to  for  hear- 
ing was  granted  and  the  matter  was  set  for  hearing 
tentatively  for  September  2,  1947,  at  9:00  a.m. 

On  examination  of  the  various  motions  and  chal- 
lenges it  appears  that  the  actions  of  the  Jury  Com- 
mission, of  which  by  law  the  court  is  a  member,  have 
been  directly  challenged  requiring  a  determination 
as  to  questions  of  fact  and  although  no  suggestion 
or  motion  or  disqualification  has  been  advanced  by 
Defendants,  or  any  of  them,  still  the  court  feels  that 
it  can  not  sit  on  trial  of  its  own  actions  as  a  Jury 
Commissioner. 

Accordingly,  by  virtue  of  the  provisions  of  Sec- 
tion 9573  of  the  Revised  Laws  of  Hawaii,  1945,  the 
court  feels  that  it  should  disqualify  itself  as  to  the 
motions  and  challenges  above  referred  to  in  these 
cases. 

Therefore,  this  court,  on  its  own  motion,  stands 
disqualified  to  hear  the  motions  and  challenges  above 
referred  to  in  these  matters  and  will  so  inform  the 
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Chief  Justice  of  the  Territory  of  Hawaii  so  that  a 
substitute  judge  may  be  appointed  to  act  on  said 
motions  and  challenges. 

Dated  at  Wailuku,  Maui,  Territory  of  Hawaii, 
this  31st  day  of  July,  A.  D.,  1947. 
[Seal] 

CABLE  A.  WIRTZ, 

Judge,  Circuit  Court, 
Second  Circuit,  T.  H. 

Filed  July  31,  1947. 

EXHIBIT  C-2 

In  the  Circuit  Court  of  the  Second  Circuit, 
Territory  of  Hawaii 

RIOT  AND  UNLAWFUL  ASSEMBLY 

Criminal  No.  2413 

TERRITORY  OF  HAWAII, 

Plaintiff, 
vs. 

DIEGO  BARBOSA,  JOHN  MAILE,  VICTOR 
DEGAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTA,  AH  SING  AH  HO, 
JAMES  KIA  AIKALA,  SHIGERU  YAGI, 
BASILISO  ARRUIZA,  MIDORI  ODA,  SHI- 
GEYUKI  MATSUURA, 

Defendants. 
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EIOT  AND  UNLAWFUL  ASSEMBLY 

Criminal  No.  2412 

TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

ABRAHAM  MAKEKAU,  ELPIDIO  SIRUET, 
MARIANO  BALDUA,  NARCISSO  SIPE, 
ANTONIO  MENDES, 

Defendants. 

SUPPLEMENTAL  CERTIFICATE  OF  DIS- 
QUALIFICATION AS  TO  MOTIONS  AND 
CHALLENGES  DIRECTED  AGAINST 
THE  GRAND  JURY 

This  certificate  is  supplemental  to  that  filed  herein 
on  July  31st,  19-17. 

The  various  challenges  and  motions  referred  to 
therein,  amongst  other  things,  charge  that  the  Jury 
Commission  of  the  Second  Circuit  Court  in  sub- 
stance deliberately,  intentionally  and  systematically, 
in  derogation  of  the  rights  of  defendants,  discrim- 
inated in  selecting  the  Grand  Jury  list  for  the  Jan- 
uary Term  of  Court,  1947  against  the  laboring  class, 
against  races  other  than  the  Caucasian  race,  against 
the  feminine  sex  and  against  residents  of  the  Island 
of  Lanai.  The  Court,  in  addition  to  being  a  member 
of  the  Jury  Commission  by  statutory  requirement, 
was  in  fact  active  in  all  deliberations  of  the  Jury 
Commission  and  actively  participated  in  the  selec- 
tion of  the  Grand  Jury  List  above  referred  to.   The 
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above  referred  to  motions  and  challenges  likewise 
request  an  examination  of  each  of  the  jury  com- 
missioners. Counsel  for  defendants  have  orally 
stated  to  the  Court  that  they  do  intend  to  examine 
the  Court  in  connection  with  the  activities  of  the 
Jury  Commission. 

The  anomalous  situation  then  arises  where  the 
Court  is  i^laced  in  a  position  of  being  one  of  the 
officials  whose  actions  are  challenged,  a  material 
witness  to  the  issues  involved,  and  likewise  the 
Judge  to  hear  and  determine  those  issues.  Such  a 
situation  is,  in  the  opinion  of  the  Court,  contrary  to 
the  fmidamental  concepts  of  the  American  judicial 
process. 

The  Court  has  no  bias  or  prejudice  against  the 
defendants  or  any  of  them.  It  is  the  Court's  ruling 
that  he  cannot  preside  in  the  hearing  on  the  motions 
and  challenges  because  a  judge  camiot  be  a  partici- 
pant in  the  proceeding  before  him  to  the  extent 
above  indicated.  Accordingly,  the  last  sentence  of 
section  9573,  R.  L.  1945,  applies.  This  Court  stands 
disqualified  to  hear  said  motions  and  challenges. 

Dated  at  Honolulu,  Oahu,  T.  H.  this  5th  day  of 
August,  A.  D.,  1947. 

/s/  CABLE  A.  WIRTZ, 

Judge,  Circuit  Court, 
Second  Circuit,  T.  H. 

Filed  August  5,  1947. 
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EXHIBIT  D 

In  the  Supreme  Court  of  the  Territory  of  Hawaii 
In  the  Matter  of  the  Disqualification  of  the  Honor- 
able Cable  A.  Wirtz,  Judge  of  the  Circuit  Court 
of  the  Second  Circuit,  Territory  of  Hawaii,  to 
Hear  and  Determine  Certain  Matters  Herein 
Set  Forth,  and  Authorizing  the  Honorable  A. 
M.  Cristy,  Second  Judge  of  the  Circuit  Court 
of  the  First  Circuit,  Territory  of  Hawaii,  to 
Hear  and  Determine  Said  Matters  and  Other 
Like  Matters. 

ORDER  AND  AUTHORIZATION 

It  appearing  that  the  Honorable  Cable  A.  Wirtz, 
Judge  of  the  Circuit  Court  of  the  Second  Circuit, 
Territory  of  Hawaii,  is  disqualified  to  hear  and 
determine  the  issues  presented  by  certain  motions 
and  challenges  directed  against  the  grand  jury  of 
said  circuit  which  were  filed  in  those  certain  pro- 
ceedings in  said  circuit  court  entitled  and  numbered 
Territory  of  Hawaii,  Plaintiff,  vs.  Diego  Barbosa, 
et  al.,  Defendants,  Criminal  No.  2413,  and  Territory 
of  Hawaii,  Plaintiff,  vs.  Abraham  Makekau,  et  al., 
Defendants,  Criminal  No.  2412; 

Now,  therefore,  by  virtue  of  the  authority  vested 
in  me  hy  law,  and  particularly  by  the  provisions 
of  sections  9642  and  9602  of  the  Revised  Laws  of 
Hawaii  1945,  I  hereby  authorize  and  require  the 
Honorable  A.  M.  Cristy,  Second  Judge  of  the  Cir- 
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cuit  Court  of  the  First  Circuit,  Territory  of  Hawaii, 
to  hear  and  determine  the  issues  presented  by  the 
motions,  challenges  and  related  papers  heretofore 
filed  in  said  proceedings :  to  wit,  challenge  for  cause 
to  the  grand  jury  panel  as  a  whole,  motion  to  quash 
grand  jury  panel  as  a  whole,  motion  to  dissolve  en- 
tire grand  jury  list  and  to  discharge  all  the  members 
thereof;  demand  for  voir  dire  hearing  on  challenge 
to  grand  jury  panel  and  motions  to  quash  and  dis- 
solve grand  jury  panel  and  discharge  members 
thereof;  challenge  to  individual  grand  jurors  for 
cause;  and  affidavit  of  John  Maiie. 

And  I  Further  authorize  and  require  the  said 
Honorable  A.  M.  Cristy  to  hear  and  determine  any 
additional  supplementary  or  amended  motions  or 
challenges  which  may  hereafter  be  filed,  as  well  as 
any  other  matters  relating  to  such  motions  or  chal- 
lenges, in  any  proceeding  above  designated  or  other- 
wise, directed  against  the  grand  jury  list  heretofore 
selected  for  the  January  term  of  court  1947  of  said 
circuit. 

Witness  my  hand  in  the  absence  of  the  Chief  Jus- 
tice of  the  Supreme  Court  of  the  Territory  of  Ha- 
waii and  the  seal  of  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii  at  Honolulu,  T.  H.,  this  7th  day  of 
August,  1947. 

E.  C.  PETERS, 

Associate  Justice,  Supreme 
Court,  Territory  of  Hawaii. 

Filed  August  7,  1947. 
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EXHIBIT  E 

In  the  Circuit  Court  of  the  Second  Judicial  Circuit, 
Territory  of  Hawaii 

RIOT  AND  UNLAWFUL  ASSEMBLY 

TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

DIEGO  BARBOSA,  JOHN  MAILE,  VICTOR 
DEGAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTA,  AH  SING  AH  HO, 
JAMES  KIA  AIKALA,  SHIGERU  YAGI, 
BASILISO  ARRUIZA,  MIDORI  ODA,  SHI- 
GEYUKI  MATSUURA, 

Defendants. 

RIOT  AND  UNLAWFUL  ASSEMBLY 

TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

ABRAHAM  MAKEKAU,  ELPIDIO  SIRUET, 
MARIANO  BALDUA,  NARCISSO  SIPE, 
ANTONIO  MENDES, 

Defendants. 

I. 
FIRST  AMENDED  CHALLENGE  FOR  CAUSE 
TO  THE  GRAND  JURY  PANEL  AS  A 
WHOLE  AND  TO  THE  GRAND  JURY  AR- 
RAY IN  THE  ABOVE-ENTITLED  CAUSE 
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Exhibit  E — (Continued) 

II. 
FIRST  AMENDED  MOTION  TO  QUASH 
GRAND  JURY  PANEL  AS  A  WHOLE, 
AND  GRAND  JURY  ARRAY  IN  THE 
ABOVE-ENTITLED  CAUSE 

III. 
FIRST  AMENDED  MOTION  TO  DISSOLVE 
ENTIRE  GRAND  JURY  LIST  AND  TO 
DISCHARGE  ALL  THE  MEMBERS 
THEREOF  AND  TO  DISSOLVE  GRAND 
JURY  ARRAY  IN  THE  ABOVE- 
ENTITLED  CAUSE  AND  TO  DISCHARGE 
AND  DISMISS  ALL  THE  MEMBERS 
THEREOF 

Come  now  the  defendants  above  named,  per- 
sonally, and  by  their  counsel,  Harriet  Bouslog  and 
Herbert  Resner,  and,  having  been  held  to  answer 
a  charge  for  a  criminal  offense,  to  wit,  riot  and 
unlawful  assembly,  before  the  above-entitled  court 
and  the  grand  jury  thereof  and  an  array  of  said 
grand  jury,  do  herewith  make  the  following  chal- 
lenge and  motions  in  connection  with  the  within 
charges  and  cause: 

I. 

Defendants,  and  each  of  them,  challenge  for 
cause  the  grand  jury  panel  as  a  whole,  and  the 
particular  array  before  whom  it  is  expected  that 
the  cases  of  these  defendants  will  be  submitted. 
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Exhibit  E — (Continued) 

II. 

Defendants,  and  each  of  them,  move  the  above- 
entitled  court  to  quash  the  said  grand  jury  panel 
as  a  whole,  and  the  particular  array  before  whom  it 
is  expected  that  the  cases  of  these  defendants  will 
be  submitted. 

III. 

Defendants,  and  each  of  them,  move  the  above- 
entitled  court  to  dissolve  the  said  grand  jury  list 
as  a  whole  and  discharge  from  service  on  said  grand 
jury  each  and  every  member  thereof,  and  dissolve 
the  particular  array  of  said  grand  jury  before  whom 
it  is  expected  that  the  cases  of  these  defendants  will 
be  submitted,  and  to  dismiss  and  discharge  from 
grand  jury  service  each  and  every  one  of  said  grand 
jurors. 

Defendants,  and  each  of  them,  state  and  rely  upon 
the  following  grounds,  and  each  of  them,  in  support 
of  the  foregoing  challenge  and  motions,  and  state 
and  allege  that  if  said  grand  jury  and  grand  jury 
array  are  permitted  to  consider,  deliberate  upon, 
return  indictments,  or  take  any  action  whatsoever 
with  regard  to  or  against  defendants,  or  any  of 
them,  in  the  instant  or  any  case,  their  rights  will 
be  violated  as  follows: 

1)  Said  grand  jury  and  grand  jury  array  con- 
sidering the  instant  cases  have  been  chosen,  selected, 
formed  and  returned  by  the  grand  jury  commission 
of  the  above-entitled  court  and  said  court,  and  its 
officers,  agents   and  representatives,  in  a  manner 
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contrary  to  and  in  violation  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

That  if  said  grand  jury  and  grand  jury  array  is 
permitted  to  or  does  consider  the  charges  against 
defendants,  or  any  of  them,  or  return  indictment 
against  them,  or  any  of  them,  defendants,  and  each 
of  them,  will  be  deprived  of  and  denied  their  rights 
under  said  14th  Amendment,  to  wit,  they  will  be 
deprived  of  and  denied  due  process  of  law,  the  equal 
protection  of  the  laws,  and  their  privileges  and  im- 
munities as  citizens  of  the  United  States,  or  as  per- 
sons entitled  to  the  protection  of  the  laws  of  the 
United  States,  will  be  abridged. 

In  support  of  this  groiuid  of  challenge  defendants, 
and  each  of  them,  allege  and  assert  that  said  grand 
jury  and  grand  jury  array  is  composed  almost  in 
its  entirety  of  members  of  the  employer  class,  and 
their  representatives,  agents  and  servants.  That  in 
the  selection,  formation,  composition  and  return  of 
said  grand  jury  and  grand  jury  array  the  said  jury 
commission  and  court,  and  its  officers,  agents  and 
representatives,  have  systematically,  deliberately 
and  intentionally  selected  and  chosen  members  of 
said  employer  class  and  their  representatives,  agents 
and  servants  to  serve  thereon,  and  systematically, 
deliberately  and  intentionally  excluded  therefrom 
and  denied  membership  thereon  to  members  of  the 
working  or  employee  class,  and  members  of  trade 
unions. 

Defendants,  and  each  of  them,  further  allege  and 
assert  that  because  of  the  reasons  aforesaid  said 
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grand  jury  and  grand  jury  array  does  not  truly, 
fairly  nor  honestly  represent  a  fair  and  impartial 
cross  section  of  the  community  over  which  the  above- 
entitled  court  and  grand  jury  and  grand  jury  array 
possess  jurisdiction.  That  said  grand  jury  and  grand 
jury  array  are  partial,  partisan  and  biased  in  their 
composition  and  membership,  all  of  which  is  con- 
trary to  and  violative  of  the  accepted  American 
tradition  of  a  fair,  impartial  and  unbiased  grand 
jur}^  and  grand  jury  array. 

Defendants,  and  each  of  them,  further  allege  and 
assert  because  of  the  reasons  aforesaid,  that  if  said 
grand  jury  and  grand  jury  array  is  permitted  to 
consider,  deliberate  upon,  and  return  indictments 
against  defendants,  or  any  of  them,  or  otherwise 
consider  the  instant  charges,  defendants,  and  each 
of  them,  will  be  denied  a  fair,  impartial  and  repre- 
sentative grand  jury  and  grand  jury  array  and 
thereby  the  lives,  liberty  and  property  of  said  de- 
fendants, and  each  of  them,  will  be  placed  in 
jeopardy  and  they  will  be  threatend  with  the  depri- 
vation of  their  said  lives,  liberty  and  property  with- 
out due  process  of  law. 

That  they  will  be  deprived  of  and  denied  the  equal 
protection  of  the  laws  in  that  defendants,  and  each 
of  them,  are  entitled  to  a  jury  of  their  peers,  and 
the  composition  and  membership  of  the  instant 
grand  jury  is  not  one  of  their  peers. 

That  the  privileges  and  immunities  of  defendants, 
and  each  of  them,  as  citizens  of  the  United  States, 
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or  as  persons  entitled  to  the  protection  of  the  laws 
of  the  United  States,  will  be  abridged  in  that  they 
will  be  denied  a  fair,  impartial  and  representative 
grand  jury  and  grand  jury  array. 

2)  Said  grand  jury  and  grand  jury  array  con- 
sidering the  instant  charges  have  been  chosen,  se- 
lected, formed  and  returned  by  the  jury  commission 
of  the  above-entitled  court  and  said  court,  its  officers, 
agents  and  representatives,  in  violation  of,  and  con- 
trary to  the  5th  and  6th  Amendments  to  the  Consti- 
tution of  the  United  States,  and  particularly  the 
grand  jury  and  grand  jury  array  have  been  so 
formed,  constituted,  selected  and  returned  contrary 
to  and  in  violation  of  the  due  process  of  law  clause 
of  the  5th  Amendment,  and  are  not  an  impartial 
grand  jury  and  grand  jury  array  as  required  by  the 
said  5th  and  6th  Amendments. 

Defendants,  and  each  of  them,  by  this  reference, 
reallege  and  incorporate  in  this  ground  of  objection 
and  challenge  to  said  grand  jury  as  a  whole  and  the 
grand  jury  array  herein  the  same  reasons  and 
grounds  set  forth  in  paragraph  I  hereinabove,  with 
the  same  force  and  effect  as  though  said  grounds 
were  set  forth  in  full  hereinafter. 

Defendants  particularly  assert  and  allege  that 
said  grand  jury  and  grand  jury  array  do  not  rep- 
resent a  true,  proper,  unbiased,  impartial  and  rep- 
resentative cross  section  of  the  community  wherein 
the  above-entitled  court  and  grand  jury  have  juris- 
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diction  in  that  the  jury  commission  of  the  above- 
entitled  court  and  said  court,  its  officers,  agents  and 
representatives,  have  systematically,  deliberately 
and  intentionally  selected  members  of  the  employer 
class  and  their  representatives,  agents  and  servants 
to  serve  upon  said  grand  jury  and  grand  jury  array, 
and  have  deliberately,  systematically  and  intention- 
ally excluded  therefrom  members  of  the  working  or 
employee  class,  and  trade  unionists. 

That  defendants  thereby  have  been  denied  and 
deprived  of  a  fair  and  impartial  grand  jury  and 
grand  jury  array,  all  contrary  to  and  in  violation 
of  the  said  5th  and  6th  Amendments. 

3)  Defendants,  and  each  of  them,  challenge  and 
object  to  said  grand  jury,  and  the  whole  thereof, 
and  said  grand  jury  array,  and  assert  and  allege 
that  the  jury  commission  of  the  above-entitled  court 
and  said  court,  its  officers,  agents  and  representa- 
tives, have  selected,  formed,  chosen  and  returned 
said  grand  jury  and  grand  jury  array  in  violation 
of  and  contrary  to  the  provisions  of  the  19th  Amend- 
ment to  the  Constitution  of  the  United  States,  which 
provides  that  the  rights  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by 
the  United  States  or  by  any  state  on  account  of  sex. 

Defendants,  and  each  of  them,  allege  and  assert 
that  the  said  jury  commission  and  court,  its  officers, 
agents  and  representatives,  have  systematically,  de- 
liberately and  intentionally  excluded  members  of 
the  female  sex  from  the  membership  and  composi- 
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tion  of  said  gTand  jury  and  grand  jury  array  and 
that  there  are  no  female  members  thereof. 

That  there  are  a  large  number  of  females,  other- 
wise fully  qualified,  in  the  community  over  which 
the  above-entitled  court  and  grand  jury  and  grand 
jury  array  possess  jurisdiction  and  the  failure  and 
refusal  of  the  said  jury  commission  and  court,  its 
officers,  agents  and  representatives,  to  include  fe- 
males and  a  representative  number  thereof  upon  the 
said  grand  jury  is  violative  of  the  said  19th  Amend- 
ment, and  further  is  violative  of  the  5th,  6th  and 
14th  Amendments  of  the  Constitution  of  the  United 
States. 

That  the  deliberate  and  intentional  elimination  of 
females  from  said  grand  jury  and  grand  jury  array, 
as  aforesaid,  has  rendered  said  grand  jury  and 
grand  jury  array  not  truly  or  fairly  representative 
of  the  community  wherein  said  court  and  jury  have 
jurisdiction,  and  said  grand  jury  and  grand  jury 
array  thereby  is  not  a  true,  proper,  fair  or  repre- 
sentative cross  section  thereof. 

That  defendants  thereby  have  been  denied  and 
deprived  of  a  fair  and  impartial  grand  jury  and 
grand  jury  array  and  defendants'  rights  under  all 
of  said  Amendments  to  the  Constitution  of  the 
United  States  thereby  have  been  denied,  abridged 
and  violated. 

4)  Defendants,  and  each  of  them,  allege  and  as- 
sert that  the  jury  commission  of  the  above-entitled 
court  and  said  court,  its  officers,  agents  and  repre- 
sentatives, have  selected,  composed,  formed  and  re- 
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turned  said  grand  jury  and  grand  jury  array  con- 
trary to  and  in  violation  of  the  5th,  6th  and  14th 
Amendments  of  the  Constitution  of  the  United 
States  in  the  following  respects: 

That  said  jur}^  commission  and  court,  its  officers, 
agents  and  representatives,  have  deliberately,  sys- 
tematically and  intentionally  included  in  the  mem- 
bership of  said  grand  jury  and  grand  jury  array 
by  deliberate  selection  and  inclusion  therein  a  far 
larger  proportion  of  persons  of  the  Caucasian  race 
than  of  non-Caucasian  races  resident  within  the 
jurisdiction  of  the  above-entitled  court  and  grand 
jury  and  grand  jury  array  when  regard  is  had  to 
the  population  composition  of  said  area,  the  fact 
being  that  the  overwhelming  majority  of  the  popu- 
lation of  said  area  is  of  races  and  nativity  other 
than  Caucasian. 

That  said  jury  commission  and  court,  its  officers, 
agents  and  representatives,  have  deliberately,  sys- 
tematically and  intentionally  excluded  from  the 
membership  and  composition  of  said  grand  jury  and 
grand  jury  array  members  of  non-Caucasian  races, 
resident  of  the  area  wherein  the  above-entitled  court 
and  jury  have  jurisdiction  when  regard  is  had  to 
the  population  composition  of  said  areas  as  afore- 
said. 

That  by  deliberately  so  selecting  an  midue  and 
improper  proportion  of  members  of  the  Caucasian 
race  as  members  of  said  grand  jury  and  grand  jury 
array,  and  deliberately  excluding  therefrom  a  fair 
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and  proper  proportion  of  non-Caucasian  races  from 
said  grand  jury  and  grand  jury  array,  as  aforesaid, 
said  jury  commission  and  court,  its  officers,  agents 
and  representatives,  have  deprived  and  denied  the 
defendants,  and  each  of  them,  of  a  fair,  impartial 
and  unbiased  grand  jury  and  grand  jury  array,  and 
rendered  said  grand  jury  not  truly,  properly  or 
fairly  representative  of  the  community  v^herein 
said  grand  jury  and  court  have  jurisdiction,  all 
violative  and  in  deprivation  of  the  rights  of  de- 
fendants, and  each  of  them,  under  the  aforesaid  5th, 
6th  and  14th  Amendments  to  the  Constitution  of 
the  United  States. 

5)  Defendants,  and  each  of  them,  allege  and  assert 
that  the  jury  commission  of  the  above-entitled  court 
and  the  said  court,  its  officers,  agents  and  represen- 
tatives, have  composed,  formed,  selected  and  re- 
turned the  said  grand  jury  and  grand  jury  array  in 
this  case  contrary  to  and  in  violation  of  the  5th, 
6th  and  14th  Amendments  to  the  Constitution  of 
the  United  States  in  that  said  jury  commission  and 
court,  its  officers,  agents  and  representatives,  have 
deliberately  and  systematically  chosen,  formed, 
selected  and  returned  said  grand  jury  and  said 
grand  jury  array  in  this  case  from  amongst  the 
residents  of  a  particular  geographical  area  over 
which  the  above-entitled  court  and  jury  possess 
jurisdiction  and  have  systematically  and  deliberately 
excluded  from  said  grand  jury  and  said  grand  jury 
array  in  this  case  residents  of  other  geographical 
locations  within  the  said  area. 


76  W.  D.  Ackerman  etc.,  et  al. 

Exhibit  E— (Continued) 

That  the  grand  jury  array  in  this  case  is  com- 
posed of  19  residents  of  the  Island  of  Maui  and  2 
residents  of  the  Island  of  Molokai.  That  there  are 
no  residents  of  the  Island  of  Lanai  upon  the  grand 
jury  array  in  this  case.  That  the  aforesaid  Islands 
constitute  the  geographical  area  over  which  the 
above-entitled  grand  jury  and  grand  jury  array  and 
court  possess  jurisdiction. 

That  said  jury  commission  and  court,  its  officers, 
agents  and  representatives,  have  systematically  and 
deliberately  formed,  selected,  and  returned  said 
grand  jury  and  grand  jury  array  in  this  case  by 
placing  thereon  an  overwhelming  number  of  resi- 
dents of  the  Island  of  Maui  and  have  deliberately 
excluded  residents  of  the  Islands  of  Molokai  and 
Lanai.  That  thereby  said  jury  commission  and 
court,  its  officers,  agents  and  representatives,  have 
deliberately  excluded  from  said  grand  jury  and 
said  grand  jury  array  in  this  case  residents  of  geo- 
graphical areas  who  are  otherwise  qualified  to  serve 
upon  said  grand  jury  and  grand  jury  array-  in  this 
case. 

That  thereby  said  grand  jury  and  grand  jury 
array  in  this  case  do  not  represent  and  are  not  a 
fair,  true,  impartial  and  representative  cross  sec- 
tion of  the  community  over  which  said  grand  jury 
and  court  possess  jurisdiction,  and  thereby  defend- 
ants, and  each  of  them,  have  been  denied  a  fair,  im- 
partial and  unbiased  grand  jury  and  grand  jury 
array  in  violation  of  their  rights  under  the  afore- 
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said  5th,  6th  and  14th  Amendments  to  the  Consti- 
tution of  the  United  States. 

6)  Defendants,  and  each  of  them,  object  to  the 
consideration  of  their  cases  by  and  challenge  said 
grand  jury  and  the  grand  jury  array  in  this  case 
upon  the  further  ground  that  Section  9791  (4)  of 
the  Revised  Laws  of  Hawaii,  1945,  which  describes 
the  qualifications  of  jurors  to  include  the  require- 
ment that  grand  jurors  must  "understandably 
speak,  read  and  write  the  English  language"  is  con- 
trary to  and  in  violation  of  the  5th  and  14th  Amend- 
ments to  the  Constitution  of  the  United  States. 

Said  term  ''understandably"  is  not  a  phrase  which 
is  intelligible  or  understandable  on  its  face,  but  is 
indefinite,  vague  and  general  and  thereby  its  appli- 
cation and  definition  are  left  to  the  discretion,  and 
subject  to  the  abuse  thereof,  of  the  said  jury  com- 
mission. 

That  said  statute  creates  no  standard  of  conduct, 
meaning  or  common  sense  understanding  for  the 
application  of  said  term  and  since  said  term  forms  a 
basis  for  the  selection  of  grand  jurors  who  are  to 
sit  upon  the  consideration  and  return  of  indict- 
ments in  criminal  cases  and  the  instant  case,  it  vests 
the  said  jury  commission  and  court  with  power  to, 
and  they  have  in  the  instant  case,  hand-picked  a 
jury  according  to  their  personal  likes,  dislikes,  prej- 
udices and  predilections,  and  defendants,  and  each 
of  them,  thereof,  have  been  denied  a  fair,  impartial 


78  W.  D.  Ackerman  etc.,  et  al. 

Exhibit  E— (Continued) 
and  unbiased  jury  in  violation  of  their  rights  under 
the  5th,  6th  and  14th  Amendments  to  the  Consti- 
tution of  the  United  States. 

That  said  requirement  that  a  grand  juror  "under- 
standably" speak,  read  and  write  the  English 
language  is  particularly  objectionable  in  the  light 
of  the  geographical  and  historical  setting  in  which 
it  is  employed.  The  native  tongues  of  the  citizenry 
of  the  area  over  which  the  above-entitled  court  and 
grand  jury  have  jurisdiction  are  other  than  English, 
and  thereby  the  requirement  of  a  special  knowledge 
of  English,  which  in  fact  this  qualification  requires, 
can  and  does  have  the  effect  of  disqualifying  and 
has  disqualified  in  the  instant  grand  jury  and  the 
grand  jury  array  in  this  case  large  numbers  of 
otherwise  qualified  citizens,  and  barred  them  from 
grand  jury  duty. 

That  thereby  said  grand  jury  and  the  grand  jury 
array  in  this  case  are  not  a  true,  fair,  proper  or 
impartial  cross  section  of  the  said  community  over 
which  they  and  said  court  exercise  jurisdiction,  and 
defendants,  and  each  of  them,  have  been  denied  a 
fair,  impartial  and  unbiased  grand  jury  and  grand 
jury  array,  all  in  contravention  of  defendants' 
rights  under  said  5th,  6th  and  14th  Amendments. 

7)  That  Section  9791  (4)  of  the  Revised  Laws  of 
Hawaii,  1945,  which  requires  that  a  grand  juror 
must  "understandably  speak,  read  and  write  the 
English  language"  is  unconstitutional  and  in  viola- 
tion of  the  5th,  6th  and  14tli  Amendments  to  the 
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Constitution  of    the  United    States    in    that    said 
statute  purports  to  set  up  a  qualification  for  grand 
jury  duty  inconsistent  with  and  contrary  to  said 
constitutional  amendments. 

That  this  requirement  is  in  conflict  with  the  right 
of  United  States  citizenship.  That  such  a  qualifica- 
tion has  the  effect  of  and  has  denied  membership 
on  the  instant  grand  jury  and  grand  jury  array  in 
this  case  to  otherwise  qualified  citizens  and  thereby 
is  a  grand  jury  and  grand  jury  array  composed  of 
a  particular  class  or  group  of  citizens,  namely,  those 
of  more  formal  education;  and  those  of  less  formal 
education  have  been  systematically  and  deliberately 
excluded. 

That  said  grand  jury  and  grand  jury  array  do  not 
represent  a  true,  fair,  impartial  or  representative 
cross  section  of  the  community  in  the  area  over 
which  said  court  and  grand  jury  possess  jurisdic- 
tion and  defendants,  and  each  of  them,  thereby 
have  been  deprived  of  and  denied  a  fair,  impartial 
and  unbiased  grand  jury  and  grand  jury  array,  all 
in  violation  of  the  aforesaid  5th,  6th  and  14th 
Amendments  to  the  Constitution  of  the  United 
States. 

8)  That  Section  9791(3)  of  the  Revised  Laws  of 
Hawaii,  1945,  which  requires  that  a  grand  juror 
must  be  "intelligent  and  of  good  character"  is 
violative  of  the  5th,  6th  and  14th  Amendments  to  the 
Constitution  of  the  United  States. 

That  the  inclusion  of  said  qualifications  for  grand 
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jury  membership  in  said  statute  has  the  effect  of 
and  has  denied  membership  on  the  instant  grand 
jury  and  grand  jury  array  to  otherwise  qualified 
citizens.  That  said  qualifications  for  grand  jury 
membership  have  enabled  said  jury  commission  and 
said  court,  its  officers,  agents  and  representatives, 
to  exclude  and  they  have  deliberately  and  system- 
atically excluded  from  membership  on  said  grand 
jury  and  grand  jury  array  otherwise  qualified  citi- 
zens in  that  said  qualifications  for  membership  have 
enabled  said  grand  jury  and  court  to,  and  they  have 
excluded  from  membership  on  said  grand  jury  and 
grand  jury  array,  citizens  who  are  not  acceptable 
to  said  jury  commission  and  court  for  insufficient, 
invalid  and  improper  reasons. 

That  said  qualifications  for  membership  on  said 
grand  jury  have  enabled  said  jury  commission  and 
said  court,  its  officers,  agents  and  representatives, 
to  exclude  and  they  have  systematically  and  de- 
liberately excluded  from  membership  thereon  other- 
wise qualified  citizens  who  have  been  excluded  and 
barred  from  grand  jury  duty  because  of  the  likes, 
dislikes,  prejudices  and  predilections  of  said  jury 
commission  and  court,  its  officers,  agents  and  repre- 
sentatives. 

That  said  grand  jury  and  grand  jury  array  there- 
by does  not  represent  a  true,  fair,  proper,  or  im- 
partial cross  section  of  the  community  over  which 
said  court  and  jury  commission  possess  jurisdiction 
and  defendants,  and  each  of  them,  thereby  have  been 
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denied  an  impartial  and  unbiased  grand  jury  and 
grand  jury  array  in  violation  of  the  5th,  6th  and 
14tli  Amendments  to  the  Constitution  of  the  United 
States. 

IV. 
Defendants,  and  each  of  them,  allege  and  assert 
that  the  said  jury  commission  has  selected,  com- 
posed, chosen  and  returned  the  said  grand  jury  and 
grand  jury  array  in  violation  of  Section  9791(5)  of 
the  Revised  Laws  of  Hawaii,  1945,  in  the  following 
respect :  Said  section  requires  that  grand  jurors  shall 
be  siunmoned,  returned  and  sworn  without  reference 
to  race  or  place  of  nativity.  Defendants,  and  each  of 
them,  allege  that  said  court  and  jury  commission 
have  selected,  summoned  and  returned  said  grand 
jury  and  grand  jury  array  with  reference  to  race 
and  place  of  nativity  in  that  said  jury  commission 
has  selected  an  overwhelming  number  of  members 
of  the  Caucasian  race  as  members  of  said  grand 
jury  and  grand  jury  array  and  has  eliminated  and 
excluded  therefrom  a  fair  and  representative  num- 
ber of  persons  of  non-Caucasian  races,  when  regard 
is  had  to  the  population  composition  of  the  geo- 
graphical area  over  which  the  said  court  and  grand 
jury  possess  jurisdiction.  That  thereby  the  said  jury 
commission  has  selected,  summoned  and  returned 
said  grand  jury  and  grand  jury  array  in  violation 
of  the  aforesaid  statute  of  the  Territory  of  Hawaii 
and  defendants,  and  each  of  them,  have  been  thereby 
denied  a  fair,  impartial  and  unbiased  grand  jury 
and  grand  jury  array. 
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This  challenge  and  these  motions  are  based  upon 
all  of  the  grounds  aforesaid  and  are  supported  by 
the  affidavits  of  John  Maile  and  upon  the  memoran- 
dum of  points  and  authorities  filed  and  served  with 
the  original  challenge  and  motions  herein,  upon  all 
the  files,  records,  papers  and  proceedings  in  the 
within  court  in  coiuiection  with  this  matter,  and 
upon  argument  of  counsel. 

Wherefore,  defendants,  and  each  of  them,  pray 
that  their  aforesaid  challenge  for  cause  to  the  grand 
jury  panel  as  a  whole  and  to  the  grand  jury  array 
in  the  above-entitled  cause  be  allowed,  and  that  their 
motions  to  quash  the  grand  jury  panel  as  a  whole 
and  the  grand  jury  array  in  the  above-entitled 
cause,  and  to  dissolve  the  entire  grand  jury  list  and 
to  discharge  all  the  members  thereof  and  to  dis- 
solve the  grand  jury  array  in  the  above-entitled 
cause  and  to  discharge  and  dismiss  all  the  members 
thereof  be  granted. 

Dated :  Honolulu,  T.  H.,  this  12th  day  of  Septem- 
ber, 1947. 

HARRIET  BOUSLOG, 
HERBERT  RESNER, 

Attorneys  for  Defendants. 

Filed  September  12,  1947. 
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In  the  Circuit  Court  of  the  Second  Judicial  Circuit 

Territory  of  Hawaii 

RIOT  AND  UNLAWFUL  ASSEMBLY 
TERRITORY  OF  HAWAII, 

Plaintiff, 


vs. 


DIEGO  BARBOSA,  JOHN  MAILE,  VICTOR 
DEGAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTA,  AH  SING  AH  HO^ 
JAMES  KIA  AIKALA,  SHIGERU  YAGI,' 
BASILISO  ARRUIZA,  MIDORI  ODA,  SHI- 
GEYUKI  MATSUURA, 

Defendants. 

RIOT  AND  UNLAWFUL  ASSEMBLY 
TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

ABRAHAM  MAKEKAU,  ELPIDIO  SIRUET, 
MARIANO  BALDUA,  NARCISSO  SIPE,' 
ANTONIO  MENDES, 

Defendants. 

FIRST  AMENDED  CHALLENGE  TO  INDIVI- 
DUAL GRAND  JURORS  FOR  CAUSE 

Come  now  the  defendants  herein  by  their  counsel, 
Harriet  Bouslog  and  Herbert  Resner,  and  challenge 
for  cause  the  following  grand  jurors  named  herein: 
Kenneth  Auld  of  Hooluhua,  Molokai. 
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Exhibit  E— (Continued) 
Edward  H.  Baldwin  of  Honuaula,  Maui. 
Richard  H.  Baldwin  of  Makawao,  Maui, 
Edward  S.  Bowmer  of  Mala,  Lahaina,  Maui. 
Robert  P.  Bruce  of  Paia,  Maui. 
Alfred  S.  Burns  of  Honolua,  Maui. 
Jack  Costa  of  Puunene,  Maui. 
Stanley  Elmore  of  Maui. 
Allan  H.  Ezell  of  Maui. 
Henry  Fong  of  Keokea,  Maui. 
Charles  Goodness  of  Keokea,  Maui. 
Walter  W.  Holt  of  Haiku,  Maui. 
Irving  Maeda  of  Wailuku,  Maui. 
H.  S.  Peterson  of  Kahului,  Maui. 
John  Plunkett  of  Keanae,  Maui. 
Joseph  H.  Trask  of  Wailuku,  Maui. 

Defendants,  and  each  of  them,  challenge  each  of 
the  aforesaid  grand  jurors  for  the  reason  that  they, 
and  each  of  them,  are  biased  and  prejudiced  against 
defendants;  that  said  grand  jurors  are  members  of 
the  employer  class  or  their  rej^resentatives ;  that 
said  grand  jurors  are  connected  with,  either  directly 
or  indirectly,  the  various  business  concerns  involved 
in  the  recent  pineapple  strike  out  of  which  the 
instant  cases  arose;  that  defendants,  and  each  of 
them,  cannot  get  a  fair  or  impartial  consideration 
of  the  charges  against  them  at  the  hands  of  the 
aforesaid  grand  jurors. 

Defendants,  and  each  of  them,  challenge  the 
remaining  members  of  the  entire  grand  jury  panel 
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as  well  as  the  members  of  the  grand  jury  array 
named  herein,  said  challenge  to  the  balance  of  the 
panel  being  upon  the  same  grounds  as  the  challenge 
to  the  individual  grand  jurors  named  herein. 

Defendants,  and  each  of  them,  demand  that  they 
be  permitted  to  examine  each  and  every  one  of  the 
grand  jurors  of  the  particular  array  in  this  case  and 
also  the  remaining  members  of  the  entire  grand  jury 
panel  on  voir  dire  hearing  in  connection  with  the 
challenge  and  in  support  of  same. 

Wherefore,  defendants,  and  each  of  them,  pray 
that  this  challenge  for  cause  to  each  of  the  aforesaid 
grand  jurors  be  allowed  and  that  said  grand  jurors 
be  excluded  from  a  consideration  of  the  instant 
charges. 

HARRIET  BOUSLOG, 
HERBERT  RESNER, 

Attorneys  for  Defendants. 
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In  the  Circuit  Court  of  the  Second  Judicial  Circuit 

Territory  of  Hawaii 

Cr.  No.  2413 

TERRITORY  OF  HAWAII 

vs. 

DIEGO  BARBOSA,  et  al, 

Cr.  No.  2412 

TERRITORY  OF  HAWAII 

vs. 

ABRAHAM  MAKEKAU,  et  al. 

AMENDMENT  TO  DEFENDANTS'  CHAL- 
LENGES AND  MOTIONS  IN  RE  GRAND 
JURY  PANEL  AND  ARRAY 

Come  now  all  of  the  defendants  herein,  amend 
their  challenges  and  motions  on  file  herein,  and 
allege  as  follows: 

That  they,  and  each  of  them  are  members  of  the 
working  class  and  are  farm  laborers  or  day  labor- 
ers ;  that  they  are  members  of  a  trade  union,  namely, 
the  International  Longshoremen's  and  Warehouse- 
men's L^nion;  that  said  union  and  these  defendants 
were  on  strike  against  the  pineapple  industry  of 
Hawaii  including  the  industry  on  the  Islands  of 
Maui,  Lanai  and  Molokai  from  July  10  to  July  15, 
1947;  that  the  instant  charges   grow  out   of  said 
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pineapple   strike;    that   defendants   were    arrested 
in  connection  with  labor  activities  in  conjunction 
with  said  strike ; 

That  defendants  other  than  Antonio  Mendes  are 
all  members  of  races  other  than  the  Caucasian  race, 
namely,  that  Diego  Barbosa  is  Filipino;  Harry 
Kapena  Kaopuiki  is  Hawaiian;  Isami  A.  Nitta  is 
Japanese;  John  Maile  is  Hawaiian;  Victor  Degamo 
is  Filipino ;  Ah  Sing  Ah  Ho  is  Chinese ;  James  Kia 
Aikala  is  Hawaiian;  Shigero  Yagi  is  Japanese; 
Basiliso  Arruiza  is  Filipino;  Midori  Oda  is  Japa- 
nese; Shigevuki  Matsuura  is  Japanese;  Abraham 
Makekau  is  Hawaiian;  Elpidio  Siruet  is  Filipino; 
Mariano  Baldua  is  Filipino;  Narcisso  Sipe  is  Fili- 
pino; Antonio  Mendes  is  Caucasian,  namely,  Span- 
ish-Peruvian. 

That  the  defendants  and  each  of  them  are  within 
the  class  or  groups  of  persons  excluded  from  mem- 
bership and  service  on  the  grand  jury  list  and  grand 
jury  array  under  challenge  in  the  instant  case. 

Dated  at  Maui,  T.  H.  September  18,  1947. 

HARRIET  BOUSLOG, 
HERBERT  RESNER. 

Filed  Sept.  18,  1947. 
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EXHIBIT  G 

District   Court  of  Lanai,   County  of  Maui, 

Territory  of  Hawaii 

Circuit  Court  Criminal  No.  2412 

COMPLAINT 

Andrew  S.  Freitas  first  being  duly  sworn  says : 
That  Abraham  Makekau,  Elpidio  Siruet,  Mariano 
Baldua,  Narcisso  Sipe,  Antonio  Mendes,  in  Lanai 
City,  District  of  Lanai,  County  of  Maui,  Territory 
of  Hawaii,  on  to-wit  the  15th  day  of  July,  1947, 
together  with  divers  other  persons  whose  names  are 
unknown,  then  and  there  being  of  their  own  author- 
ity assembled  to-gether  with  disturbance,  tumult 
and  violence  and  striking  terror  and  tending  and 
intending  to  strike  terror  into  others,  thereby  being 
in  unlawful  assembly,  did  unlawfully  and  felon- 
iously join  together  in  doing  and  beginning  to  do 
certain  acts  with  tumult  and  violence  to-wit :  assault- 
ing, beating,  striking,  pushing,  shoving,  inflicting 
corporal  injuries  and  using  menacing  language  and 
gestures  and  other  hostile  signs  and  demonstrations 
tending  and  intending  to  strike  terror  into  one 
Jacob  Kalua  Nahinu  and  thereby  endangering  the 
life,  limb,  health  and  liberty  of  him  the  said  Jacob 
Kalua  Nahinu  contrary  to  the  form  of  the  statutes 
in  such  cases  made  and  provided. 

/s/  ANDREW  S.  FREITAS. 
Subscribed  and  sworn  to  before  me  this  15th  day 
of  July,  A.  D.,  1947. 

/s/  YOUNG  WA, 

District  Magistrate  of  Lanai 
County  of  Maui. 
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District  Court  of  Lanai  County  of  Maui 
RIOT 

THE  TERRITORY  OF  HAWAII 

vs. 

ABRAHAM  MAKEKAU,  ELPIDIO  SIRUET, 
MARIANO  BALDUA,  NARCISSO  SIPE, 
ANTONIO  MENDES. 

WARRANT  OF  ARREST 

Issued  at  10:00  o'clock  A.  M.,  July  15,  1947. 

/s/  JOSEPHINE  K.  MEDEIROS, 
Clerk. 

Returned  at  6:10  o'clock  P.  M.,  July  15,  1947. 

/s/  JOSEPHINE  K.  MEDEIROS, 
Clerk. 

Executed  the  within  Warrant  on  the  person  of 
Abraham  Makekau,  Elpidio  Siruet,  Mariano  Bal- 
dua,  Narcisso  Sipe,  Antonio  Mendes  Lanai  City, 
Lanai,  T.  H. 

Named  therein,  this  15th  day  of  July,  1947. 

/s/  J.  D.  SEABURY, 

Police  Officer. 
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District  Court  of  Lanai, 
Tuesday,  July  15,  1947 

Case  No.  91 

TERRITORY  OF  HAWAII, 

vs. 

ABRAHAM  MAKEKAU, 
ELPIDIO  SIRUET, 
MARIANO  BALDUA, 
NARCISSO  SIPE, 
ANTONIO  MENDES, 

Defendants. 

RIOT 

Mr.  Frank  Crockett  Counsel  for  Prosecution 
Mr.  Celedonio  Asuncion  Sworn  in  as  Interpreter 
Mr.  Crockett  reads  complaint  to  defendants: 
Andrew  S.  Freitas,  first  being  duly  sworn  says: 

That  Abraham  Makekau,  Elpidio  Siruet,  Mariano 
Baldua,  Narcisso  Sipe,  Antonio  Mendes,  in  Lanai 
City,  District  of  Lanai,  County  of  Maui,  Territory 
of  Hawaii,  on  to-wit  the  15th  day  of  July, 
1947,  together  with  divers  other  persons 
whose  names  are  unknown,  then  and  there 
being  of  their  own  authority  assembled  together 
with  disturbance,  tumult  and  violence  and  striking 
terror  and  tending  and  intending  to  strike  terror 
into  others,  thereby  being  in  unlawful  assembly,  did 
unlawfully  and  feloniously  join  together  in  doing 
and  beginning  to  do  certain  acts  with  tiunult  and 
violence  to-wit:  assaulting,  beating,  striking,  push- 
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ing,  shoving,  inflicting  corporal  injuries  and  using 
menacing  language  and  gestures  and  other  hostile 
signs  and  demonstrations  tending  and  intending  to 
strike  terror  into  one  Jacob  Kalua  Nahinu  and 
thereby  endangering  the  life,  limb,  health  and  lib- 
erty of  him  the  said  Jacob  Kalua  Nahinu  contrary 
to  the  form  of  the  statutes  in  such  cases  made  and 
pro\dded. 

The  Court:  To  each  defendant,  Do  you  under- 
stand the  charge  ? 

A.     Yes,  by  each  defendant. 

The  Court:  To  each  defendant.  Do  you  wish  to 
waive  preliminary  examination  in  this  court? 

A.     Yes,  by  each  defendant. 

The  Court:  The  defendants  having  waived  pre- 
liminary examination  in  this  court,  they  are  there- 
fore committed  to  the  Circuit  Court  of  the  Second 
Judicial  Circuit  to  await  the  actions  of  the  Grand 
Jury. 

Defendants  released  under  Bond  of  $1000,  each 
as  ordered  by  Judge  Cable  Wirtz  through  Police 
radio. 

/s/  JOSEPHINE  K.  MEDEIROS, 
District  Court  Clerk. 

/s/  YOUNG  WA, 

District  Magistrate, 
Acting  Magistrate, 
District  Court  of  Lanai. 
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In  the  District  Court  of  Lanai,  County  of  Maui, 
Territory  of  Hawaii 

Case  No.  91 

RIOT 

TERRITORY  OF  HAWAII 

vs. 

ABRAHAM  MAKEKAIT,  ELPIDIO  SIRUET, 
MARIANO  BALDUA,  NARCISSO  SIPE, 
ANTONIO  MENDES, 

Defendants. 

MAGISTRATE'S  CERTIFICATE 

Territory  of  Hawaii,  County  of  Maui,  ss. 

I  Young  Wa,  Acting  District  Magistrate  of  Lanai, 
County  of  Maui,  Territory  of  Hawaii,  do  hereby 
certify  that  the  documents  hereto  attached,  to-wit: 
Copy  of  Complaint  and  copy  of  my  record  showing 
the  charges  and  proceedings  had  against  the  above 
named  defendants,  are  full,  true  and  faithful,  and 
all  of  which,  are  herewith  sent  up  to  the  Circuit 
Court  of  the  Second  Judicial  Circuit,  Territory  of 
Hawaii,  this  15th  day  of  July,  A.  D.  1947. 

/s/  YOUNG  WA, 

Acting,  District  Magistrate, 
County  of  Maui. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original,  on  file  in  the 
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office  of  the  clerk  of  the  Circuit  Court,  Second  Cir- 
cuit, Territory  of  Hawaii. 

Dated  at  Wailuku,  Maui,  T.  H.,  Dec.  8th,  A.  D. 
1947. 
[Seal]        /s/  D.  W.  TALLANT, 

Deputy  Clerk,  Circuit  Court, 
Second  Circuit, 
Territory  of  Plawaii. 

EXHIBIT  H 

District  Court  of  Lanai,  County  of  Maui, 
Territory  of  Hawaii 

Circuit  Court  Criminal  No.  2413 

COMPLAINT 

Andrew  S.  Freitas  First  being  duly  sworn  says : 

That  Diego  Barbosa,  John  Maile,  Victor  Degamo, 
Harry  Kapena  Kaopuiki,  Isami  A.  Nitta,  Ah  Sing 
Ah  Ho,  James  Kia  Aikala,  Shigeru  Yagi,  Basiliso 
Arruiza,  Midori  Oda,  Shigeyuki  Matsuura,  in  Lanai 
City,  District  of  Lanai,  County  of  Maui,  Territory 
of  Hawaii,  on  to-wit  the  14th  day  of  July,  1947, 
together  with  divers  other  persons  whose  names  are 
unknown,  then  and  there  being  of  their  own  author- 
ity assembled  together  with  disturbance,  tumult  and 
violence  and  striking  terror  and  tending  and  intend- 
ing to  strike  terror  into  others,  thereby  being  in 
unlawful  assembly,  did  unlawfully  and  feloniously 
join  together  in  doing  and  beginning  to  do  certain 
acts  with  tumult  and  violence  to-wit:  assaulting, 
beating,  striking,  pushing,  shoving,  inflicting  cor- 
poral injuries  to  and  upon  Anthony  D.  Fernandez, 
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Buck  Masuto  Manriki,  Frederick  S.  Johnson, 
Jerome  Harrington  and  others  and  using  menacing 
language  and  gestures  and  other  hostile  signs  and 
demonstrations  tending  and  intending  to  strike 
terror  into  said  Anthony  D.  Fernandez,  Buck 
Masuto  Manriki,  Frederick  S.  Johnson,  Jerome 
Harrington  and  others  and  thereby  endangering 
the  life,  limb,  health  and  liberty  of  them  the  said 
Anthony  D.  Fernandez,  Buck  Masuto  Manriki, 
Frederick  S.  Johnson,  Jerome  Harrington  and 
others  contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided. 

/s/  ANDREW  S.  FREITAS. 
Subscribed  and  sworn  to  before  me  this  16th  day 
of  July,  A.  D.,  1947. 

/s/  YOUNG  WA, 

District  Magistrate  of  Lanai, 
County  of  Maui. 


District  Court  of  Lanai,  County  of  Maui 
RIOT 

THE  TERRITORY  OF  HAWAII 

vs. 
DIEGO  BARBOSA  and  10  others 

WARRANT  OF  ARREST 
Issued  at  10:00  o'clock  A.  M.,  July  16,  1947. 

/s/  JOSEPHINE  K.  MEDEIROS, 
Clerk. 
Returned  at  2:00  o'clock  P.  M.,  July  16,  1947. 
/s/  JOSEPHINE  K.  MEDEIROS, 
Clerk. 
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District  Court  of  Lanai 
Wednesday,  July  16,  1947 

Case  No.  92 

TERRITORY  OF  HAWAII 

vs. 

DIEGO  BARBOSA,  JOHN  MAILE,  VICTOR 
DEOAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTA,  AH  SING  AH  HO, 
JAMES  KIA  AIKALA,  SHIGERU  YAGI, 
BASILISO  ARRUIZA,  MIDORI  ODA,  SHI- 
GEYUKI  MATSUURA, 

Defendants. 
RIOT 

Mr.  Andrew  S.  Freitas  Counsel  for  Prosecution 
Mr.  Celedonio  Asuncion  Sworn  in  as  Interpreter 
Mr.  Freitas  reads  complaint  to  defendants : 
Andrew  S.  Freitas,  first  being  duly  sworn  says : 

That  Diego  Barbosa,  John  Maile,  Victor  Degamo, 
Harry  Kapena  Kaopuiki,  Isami  A.  Nitta,  Ah  Sing 
Ah  Ho,  James  Kia  Aikala,  Shigeru  Yagi,  Basiliso 
Arruiza,  Midori  Oda,  Shigeyuki  Matsuura,  Lanai 
City,  District  of  Lanai,  County  of  Maui,  Territory 
of  Hawaii,  on  to-wit  the  14th  day  of  July,  1947,  to- 
gether with  divers  other  persons  whose  names  are 
unknown,  then  and  there  being  of  their  own  author- 
ity assembled  together  with  disturbance,  tumult  and 
violence  and  striking  terror  and  tending  and  intend- 
ing to  strike  terror  into  others,  thereby  being  in 
unlawful  assembly,  did  unlawfully  and  feloniously 
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join  together  in  doing  and  beginning  to  do  certain 
acts  with  tumult  and  violence  to-wit:  assaulting, 
beating,  striking,  pushing,  shoving,  inflicting  cor- 
poral injuries  to  and  upon  Anthony  D.  Fernandez, 
Buck  Masuto  Manriki,  Frederick  S.  Johnson, 
Jerome  Harrington  and  others  and  using  menacing 
language  and  gestures  and  other  hostile  signs  and 
demonstrations  tending  and  intending  to  strike 
terror  into  said  Anthony  D.  Fernandez,  Buck 
Masuto  Manriki,  Frederick  S.  Johnson,  Jerome 
Harrington  and  others  and  thereby  endangering  the 
life,  limb,  health  and  liberty  of  them  the  said  An- 
thony D.  Fernandez,  Buck  Masuto  Manriki,  Freder- 
ick S.  Johnson,  Jerome  Harrington  and  others  con- 
trary to  the  form  of  the  statutes  in  such  cases  made 
and  provided. 

The  Court:  To  each  defendant,  Do  you  under- 
stand the  charge '? 

A :     Yes,  by  each  defendant. 

The  Court:  To  each  defendant,  Do  you  wish  to 
waive  preliminary  examination  in  this  court? 

A:     Yes,  by  each  defendant. 

The  Court:  The  defendants  having  waived  pre- 
liminary examination  in  this  court,  they  are  there- 
fore conuiiitted  to  the  Circuit  Court  of  the  Second 
Judicial  Circuit  to  await  the  actions  of  the  Grand 
Jury. 

Bond  as  authorized  by  Judge  Wirtz  for  each 
defendant  are  set  as  follows : 

Diego  Barbosa $1000.00 

John  Maile  1000.00 
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Victor  Degamo   500.00 

Harry  K.  Kaopuiki  250.00 

Isami  A.  Nitta 250.00 

Ah  Sing  Ah  Ho 250.00 

James  Kia  AikaU\   500.00 

Shigeru  Yagi 250.00 

Basiliso  Arruiza  500.00 

Midori  Oda    250.00 

Shigeyuki  Matsuiira   250.00 


$5000.00 
/s/  JOSEPHINE  K.  MEDEIROS, 

District  Court  Clerk. 
/s/  YOUNG  WA, 

District  Magistrate, 
Acting  Magistrate, 
District  Court  of  Lanai. 
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In  the  District  Court  of  Lanai,  County  of  Maui, 

Territory  of  Hawaii 

Case  No.  92 

RIOT 

TERRITORY  OF  HAWAII 

vs. 

DIEGO  BARBOSA,  JOHN  MAILE,  VICTOR 
DEGAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTI,  AH  SING  AH  HO, 
JAMES  KIA  AIKALA,  SHIGERU  YAGI, 
BASILISO  ARRUIZA,  MIDORI  ODA,  SHI- 
GEYUKI  MATSUURA, 

Defendants. 

MAGISTRATE'S  CERTIFICATE 

Territory  of  Hawaii,  County  of  Maui,  ss. 

I  Young  Wa,  Acting  District  Magistrate  of  Lanai, 
County  of  Maui,  Territory  of  Hawaii,  do  hereby 
certify  that  the  documents  hereto  attached,  to-wit: 
Copy  of  Complaint  and  copy  of  my  record  show- 
ing the  charges  and  proceedings  had  against  the 
above  named  defendants,  are  full,  true  and  faithful, 
and  all  of  which,  are  herewith  sent  up  to  the  Circuit 
Court  of  the  Second  Judicial  Circuit,  Territory  of 
Hawaii,  this  16th  day  of  July,  A.  D.  1947. 
/s/  YOUNG  WA, 

Acting,  District  Magistrate, 

County  of  Maui. 
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I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original,  on  file  in  the 
office  of  the  clerk  of  the  Circuit  Court,  Second  Cir- 
cuit, Territory  of  Hawaii. 

Dated,  at  Wailuku,  Maui,  T.  H.,  Dec.  8th,  A.  D. 
1947. 

/s/  D.  W.  TALLANT, 

Deputy  Clerk,  Circuit  Court, 
Second  Circuit, 
Territory  of  Hawaii. 


From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

Wednesday,  December  10,  1947 

[Title  of  Causes.] 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Deputy  Attorney 
General  of  the  Territory  of  Hawaii,  and  Mr.  W.  F. 
Crockett,  Deputy  County  Attorney  for  the  County 
of  Maui,  counsel  for  the  defendants  herein.  This 
case  was  called  for  hearing  on  motion  to  dissolve 
the  temporary  restraining  order  and  on  the  return 
to  the  order  to  show  cause. 

At  10  a.m.,  opening  argument  was  had  by  Miss 
Lewis,  followed  at  11 :21  a.m.,  by  Mr.  Crockett. 

At  12 :06  p.m.,  the  Court  ordered  that  this  case  be 
continued  to  1:30  p.m.,  this  day. 
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At  1 :35  p.m.,  argiunent  was  had  by  Mrs.  Bouslog. 

At  3:45  p.m.,  closing  argument  was  had  by  Mr. 
Crockett,  followed  at  3 :50  p.m.,  by  Miss  Lewis. 

At  4:10  p.m.,  argmnent  was  had  by  Mr.  Symonds. 

At  4:20  p.m.,  following  said  argument,  the  Court 
denied  the  motion  to  dissolve  the  temporary  re- 
straining order  and  ordered  an  amended  temporary 
restraining  order  issued  as  of  this  date. 

The  Court  then  found  that  this  matter  properly 
constituted  a  cause  to  be  heard  by  a  three-Judge 
court. 


In  the  United   States  Distri<?t   Court  for  the 
District  of  Hawaii 

Civil  No.  828 

ORDER  ON  MOTION  TO  DISSOLVE  TEM- 
PORARY RESTRAINING  ORDER  AND 
AMENDED  TEMPORARY  RESTRAINING 
ORDER 

The  order  issued  on  December  1,  1947  directed  to 
the  defendants  to  show  cause  why  a  preliminary 
injunction  should  not  be  entered  herein  and  the 
return  of  the  defendants  to  said  order  to  show  cause, 
and  the  motion  of  defendants  to  dissolve  the  tem- 
porary restraining  order  herein,  having  come  on 
regularly  for  hearing  before  the  undersigned  Dis- 
trict Court  Judge  at  his  courtroom,  Federal  Build- 
ing, Honolulu,  T.  H.,  on  December  10,  1947  at  the 
hour  of  10  A.  M.,  and  the  plaintiffs  appearing  by 
Harriet  Bouslog,  Myer  C.  Symonds  and  Gladstein, 
Andersen,  Resner  and  Sawyer  by  Harriet  Bouslog 
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and  Myer  C.  Symonds,  their  attorneys,  and  the 
defendants  appearing  by  Rhoda  V.  Lewis  and  Wen- 
dell F.  Crockett,  their  attorneys  and  the  matter 
having  been  orally  argued  and  submitted  to  the 
court  for  decision,  and 

It  appearing  to  the  court  that  the  plaintiffs  seek 
a  preliminary  injunction  prohibiting  the  enforce- 
ment by  defendants  of  the  unlawful  assembly  and 
riot  statute  of  the  Territory  of  Hawaii,  and  pro- 
hibiting fthe  submission  to  or  consideration  of  the 
pending  unlawful  assembly  and  riot  charges  against 
plaintiifs  Diego  Barbosa,  John  Maile,  Victor 
Degamo,  Harry  Kapena  Kaopuiki,  Isami  A.  Mtta, 
Ah  Sing  Ah  Ho,  James  Kia  Aikala,  Shigeru  Yagi, 
Basiliso  Arruiza,  Midori  Oda,  Shigeyuki  Matsuura, 
Abraham  Makekau,  Elpidio  Siruet,  Mariano  Bal- 
dua,  Narcisso  Sipe  and  Antonio  Mendes,  by  or  re- 
turn of  indictments  by  the  defendant  Grrand  Jurors 
of  the  County  of  Maui  against  said  plaintiffs  in 
connection  with  said  charges,  and 

It  further  appearing  to  the  court  that  the  com- 
plaint herein  presents  a  substantial  claim  of  invalid- 
ity of  said  unlawful  assembly  and  riot  statute,  and 

It  further  appearing  to  the  court  from  Title  28 
use  Section  380  (Judicial  Code  266,  Amended) 
that  a  preliminary  injunction  restraining  enforce- 
ment of  a  territorial  statute  can  be  granted  only  by 
a  three- judge  court  convened  in  accordance  with  the 
provisions  of  said  Section  266  of  the  Judicial  Code, 
and  that  this  is  a  proper  case  for  the  convening  of 
a  three- judge  court  pursuant  to  such  statute,  and 

It  further  appearing  to  the  court  that  pending 
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the  convening  and  hearing  of  said  application  for  a 
preliminary  injunction  by  a  three- judge  court  the 
defendant  Grand  Jurors  of  the  County  of  Maui  will 
meet  and  consider  the  return  of  an  indictment 
against  plaintiffs  Diego  Barbosa,  John  Maile,  Victor 
Degamo,  Harry  Kapena  Kaopuiki,  Isami  A.  Nitta, 
Ah  Sing  Ah  Ho,  James  Kia  Aikala,  Shigeru  Yagi, 
Basiliso  Arruiza,  Midori  Oda,  Shigeyuki  Matsuura, 
Abraham  Makekau,  Elpidio  Siruet,  Mariano  Bal- 
dua,  Narcisso  Sipe  and  Antonio  Mendes  in  connec- 
tion with  milawful  assembly  and  riot  charges  based 
upon  alleged  activities  of  said  plaintiffs  on  July 
14,  1947  in  Lanai  City,  Lanai,  County  of  Maui, 
Territory  of  Hawaii  and  thereby  a  change  in  the 
status  quo  will  be  effected  before  a  three-judge  court 
can  be  convened,  and  the  plaintiffs  will  be  subjected 
to  the  danger  of  an  indictment  for  a  felony  under 
the  said  alleged  unlawful  assembly  and  riot  statute 
by  the  said  defendant  Grand  Jurors  of  the  County 
of  Maui,  and  the  court  being  fully  advised  in  the 
premises  and  it  being  a  proper  case  for  this  order. 

Is  Is  Hereby  Ordered  that  the  motion  of 
the  defendants  to  dissolve  the  restraining  order 
issued  herein  on  December  1,  1947  be  and  the  same 
is  hereby  granted  on  the  ground  that  said  tem- 
porary restraining  order  was  issued  mthout  juris- 
diction, in  that  the  original  complaint  failed  to 
allege  the  amount  in  controversy,  and  the  complaint 
having  been  amended  prior  to  the  hearing  herein, 

It  Is  Further  Ordered  that  pending  the 
convening,  hearing,  and  determination  of  the  mo- 
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tion  for  a  preliminaiy  injunction  as  prayed  for  in 
the  complaint  by  a  three- judge  court,  that  the 
defendants  Walter  D.  Ackerman,  Jr.,  individually 
and  as  Attorney  General  of  the  Territory  of  Ha- 
waii; Ingram  M.  Stainback,  individually  and  as 
Governor  of  the  Territory  of  Hawaii ;  E.  R.  Bevins, 
individually  and  as  County  Attorney  for  the  County 
of  Maui,  Wendell  F.  Crockett,  individually  and  as 
Deputy  to  the  County  Attorney  for  the  County  of 
Maui,  and  the  agents,  representatives  and  deputies 
of  said  defendants,  and  Cable  A.  Wirtz,  individually 
and  as  Circuit  Court  Judge  and  Jury  Commissioner 
of  the  County  of  Maui,  be  and  they  are  hereby 
restrained  and  enjoined  from  presenting  or  sub- 
mitting the  charges  as  aforesaid  against  said  plain- 
tiffs to  any  Grand  Jurors  of  the  County  of  Maui. 

Dated  at  Honolulu,  T.  H.,  this  10th  day  of  Decem- 
ber, 1947,  at  5 :30  P.  M. 

/s/  D.  E.  METZGER, 
Judge. 

[Endorsed] :  Filed  Dec.  23,  1947. 


From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

Saturday,  December  20,  1947 

[Title  of  Causes.] 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came   Mr.  Michiro  Watanabe  and  Miss 
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Rhoda  Y.  Lewis,  Deputy  Attorneys  General,  Terri- 
tory of  Hawaii,  counsel  for  the  defendants  herein. 
This  case  was  called  for  conference  re  settlement  of 
the  form  and  substance  of  the  amended  Restraining 
Order. 

The  Court  allowed  the  defendants  herein  until 
Januaiy  6,  1948  within  which  to  answer. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  JOINING 
ADDITIONAL  PLAINTIFFS 

It  is  hereby  stipulated  by  and  between  the  parties 
to  the  above-entitled  action: 

1.  That  Bartolome  Agliam,  Guilhermo  Alboro, 
Domingo  Basinga,  Jose  Carranza,  Daniel  Casil, 
Honorio  Collardo,  also  known  as  Gerardo  Taal, 
Mariano  Dugay,  Saturnino  Caspar,  Masao  Gima, 
Yoshio  Ginoza,  Yictor  Guillermo,  Kazuyuki  Hashi- 
moto, also  known  as  Kazuichi  Hashimoto,  Simon 
Hermano,  Rocky  Honda,  Eusticio  Hubin,  also 
known  as  Estikio  Raas,  Abraham  Makekau,  Ken- 
neth Matsumoto,  Hiroshi  Oshiro,  Mitsuyuki  Oyama, 
Pablo  Pineda,  Lono  Polipala,  Norberto  Quinton, 
George  Ramaila,  Melecio  Reotorio,  Alipio  Sajor, 
Yicente  Saloricman,  Itsuo  Shimizu,  Ryoji  Shimizu, 
Sam  Shin,  Jack  Narcisso  Sipe,  Jose  Sotelo,  Ignacio 
Sumagit,  Nobuteru  Tomita,  Sutero  Unciano,  Andres 
Yelasco,  Daniel  Kaopuiki,  are  the  defendants 
named  in  that  certain  criminal  complaint  number 
101  filed  in  the  District  Court  of  Lanai,  County  of 
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Maui,   Territory   of   Hawaii,   a   copy   of   which   is 
attached  hereto  and  marked  Exliibit  ''F". 

2.  That  said  criminal  complaint  (Exhibit  "F") 
arose  out  of  the  same  incident,  occasion,  occurrence 
or  series  of  occurrences,  at  the  same  time  and  place, 
as  that  involved  in  the  complaint  against  Diego 
Barbosa,  John  Maile,  Victor  Degamo,  Harry  Kap- 
ena  Kaopuiki,  Isami  A.  Nitta,  Ah  Sing  Ah  Ho, 
James  Kia  Aikala,  Shigeru  Yagi,  Basilio  Arruiza, 
Midori  Ota  and  Shigeyuki  Matsuura,  being  the  com- 
plaint attached  to  the  verified  complaint  herein  as 
Exhibit  "D"  thereof. 

3.  That  said  individuals  named  in  paragraph  1 
of  this  stipulation  were  on  September  16,  1947  com- 
mitted by  the  Acting  Magistrate,  Lanai  District 
Court,  to  await  the  action  of  the  Grand  Jury  of  the 
Second  Judicial  Circuit,  a  copy  of  the  decision  so 
committing  them  being  hereto  attached  as  Exhibit 

4.  That  said  Grand  Jury  at  the  date  of  filing  of 
the  complaint  herein  (December  1,  1947)  was  com- 
posed of  the  same  Grand  Jurors  as  are  named  as 
defendants  in  the  above  entitled  action. 

5.  That  the  individuals  named  in  paragraph  1 
of  this  stipulation  may  be  and  hereby  are  joined  as 
additional  plaintiffs  in  the  above  entitled  action,  and 
that  the  complaint  herein  shall  be  and  hereby  is 
amended : 

a.  By  amending  the  title  of  the  action  so  as  to 
add  thereto  the  names  of  said  additional  plaintiffs. 
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b.  By  adding  to  the  complaint  herein,  as  para- 
graphs XIX  to  XXII  inclusive,  paragraphs  1  to  4 
of  this  stipulation. 

6.  That  all  proceedings  and  orders  heretofore 
made  herein  shall  be  binding  upon  and  applicable  to 
the  additional  plaintiffs. 

Dated :  Honolulu,  T.  H.,  December  31st,  1947. 
/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 
/s/  HERBERT  RESNER, 

Attorneys  for  Plaintiffs  and 
Additional  Plaintiffs. 
/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General 
Attorney  for  Defendants. 

It  is  so  ordered  December  31,  1947. 
/s/  D.  E.  METZGER, 

U.  S.  District  Judge. 

[Endorsed] :  Filed  Dec.  31,  1947. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  HARRIET  BOUSLOG 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Harriet  Bouslog,  being  first  duly  sworn  deposes 
and  says;  that  she  is  one  of  the  attorneys  for  the 
plaintiffs  herein ;  that  on  December  31, 1947  a  Stipu- 
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lation  and  Order  Joining  Additional  Plaintiffs  was 
filed  herein;  that  affiant  is  informed  and  believes 
and  therefore  states  that  the  citizenship  and  race 
of  each  of  said  additional  plaintiffs  is  as  follows: 

Guillermo   Alboro   Jr.,    U.S.    citizen,    (Malayan- 
Filipino). 

Domingo  Basinga,  Philippine  citizen,   (Malayan- 
Filipino). 

Jose  Carranza,  Philippine  citizen,  (Malayan-Fili- 
pino). 

Daniel  Casil,  Philippine  citizen,    (Malayan-Fili- 
pino). 

Honorio  Collado,   Philippine   citizen,    (Malayan- 
Filipino). 

Mariano    Dugay,    Philippine    citizen,    (Malayan- 
Filipino). 

Saturnino  Gaspar,  Philippine  citizen,  (Malayan- 
Filipino). 

Victor  Guillermo,  Philippine  citizen,   (Malayan- 
Filipino). 

Simon  Hermano,   Philippine   citizen,    (Malayan- 
Filipino). 

Pablo  Pineda,  Philippine  citizen,  (Malayan-Fili- 
pino). 

Norberto  Qui  ton,  Philippine  citizen,    (Malayan- 
Filipino). 

Melicio  Reutorio,  Philippine  citizen,    (Malayan- 
Filipino)  . 
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Alipio  Sajor,  Philippine  citizen,   (Malayan-Fili- 
pino). 

Jose   Sotelo,   Philipx^ine   citizen,    (Malayan-Fili- 
pino). 

Ignacio   Sumagit,  Philippine  citizen,    (Malayan- 
Filipino). 

Sotero    Unciano,    Philippine    citizen,    (Malayan- 
Filipino). 

Andres    Velasco,    Philippine   citizen,    (Malayan- 
Filipino). 

Daniel  Kaopuiki,  U.  S.  citizen,  (Polynesian-Ha- 
waiian) . 

Lono   Pokipala,   U.   S.   citizen,    (Polynesian-Ha- 
waiian). 

George   Ramaila,   U.    S.   citizen,    (Malayan-Fili- 
pino). 

Eusticio    Hubin,    U.    S.    citizen,    (Malayan-Fili- 
pino). 

Jack  Narciso  Sipe,  U.  S.  citizen,  (Malayan-Fili- 
pino). 

Kazuichi  Hashimoto,  U.  S.  citizen,   (Mongolian- 
Japanese). 

Rocky  Honda,   U.   S.   citizen,    (Mongolian-Japa- 
nese). 

Kenneth  Matsumoto,  U.  S.  citizen,   (Mongolian- 
Japanese)  . 
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Hiroshi  Oshiro,  U.  S.  citizen,   (Mongolian- Japa- 
nese). 

Mitsuyuki    Oyama,    U.    S.    citizen,    (Mongolian- 
Japanese). 

Itsuo  Shimizu,  U.  S.  citizen,    (Mongolian- Japa- 
nese). 

Ryoji  Shimizu,  U.   S.  citizen,    (Mongolian- Japa- 
nese). 

Nobuteru    Tomita,    U.    S.    citizen,    (Mongolian- 
Japanese). 

Sam  Shin,  IT.  S.  citizen,  (Mongolian-Polynesian- 
Korean-Hawaiian)  . 

Abraham  Makekau,   U.   S.   citizen,    (Mongolian- 
Polynesian-Chinese-Hawaiian)  . 

Vicente  Saloricman,  U.  S.  citizen,  (Malayan-Fili- 
pino) . 

Yoshio  Ginoza,  U.  S.  citizen,    (Mongolian- Japa- 
nese). 

Masao    Gima,    U.    S.    citizen,    (Mongolian- Japa- 
nese). 

Further  affiant  sayeth  not. 

/s/  HARRIET  BOUSLOG. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  January,  1948. 

[Seal]        /s/  EILEEN  N.  FUJIMOTO, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  July  31,  1951. 

[Endorsed] :  Filed  Jan.  7, 1948. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  MORE  DEFINITE  STATE- 
MENT. MOTION  TO  DISMISS  ACTION 
AND  FOR  SUMMARY  JUDGMENT 

Come  now  the  defendants  above  named  and  pur- 
suant to  Rules  10(b),  12  and  56  of  the  Rules  of 
Civil  Procedure  move  this  Honorable  Court  as  fol- 
lows: 

I. 

Defendants  move  the  Court  for  an  order  requir- 
ing plaintiffs  to  make  a  more  definite  statement  as 
to  certain  matters  in  the  complaint  as  amended,  to 
wit: 

1.  Paragraph  VIII  of  the  complaint  reads  as 
follows : 

''VIII. 

"That  from  July  10,  1947,  to  and  including  July 
15,  1947,  a  labor  dispute  existed  in  the  Territory  of 
Hawaii  in  which  the  disputants  involved  were  the 
plaintiffs  herein  in  part  and  the  Hawaiian  pine- 
apple industry.  That  the  individual  plaintiffs, 
other  than  Kawano,  and  the  various  local  unions 
of  the  ILWU  having  members  employed  in  the 
pineapple  industry  were  on  strike  against  the  pine- 
apple industry,  seeking  to  improve  their  wages, 
hours  and  conditions  of  employment.  That  in  con- 
nection with  publicizing  the  facts  of  said  labor  dis- 
pute the  plaintiffs  herein  during  said  times  did 
engage  in  certain  lawful,  peaceful  and  constitution- 
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ally  protected  activities  of  speech,  press  and  as- 
semblage and  of  peaceful  picketing." 

The  last  sentence  of  said  paragraph  does  not 
inform  the  defendants  at  what  particular  time  or 
times  during  the  period  July  10,  1947  to  and  in- 
cluding July  15,  1947  they  were  engaged  in  peace- 
ful picketing,  and  defendants  desire  the  particulars 
thereof  as  to  each  individual  plaintiff  (other  than 
Kawano),  in  relation  to  the  time  of  occurrence  of 
the  events  alleged  in  the  criminal  complaint  against 
him,  which  criminal  complaint  is  incorporated  by 
reference  in  the  complaint  herein  (Complaint,  para- 
graph IX,  incorporating  Exhibits  D  and  E;  para- 
graph 1  of  the  stipulation  of  December  31,  1947, 
incorporating  Exhibit  F). 

2.  Paragraph  XVI  of  the  complaint  reads  as 
follows : 

^'XVI. 

''That  the  hearings  referred  to  in  Paragraph 
XIII,  wherein  plaintiffs  attempted  to  challenge, 
disqualify  and  dismiss  said  Grand  Jury,  were  un- 
fair and  inequitable  in  that  the  said  Judge  Cristy 
deprived  plaintiffs  of,  and  refused  to  permit  plain- 
tiffs to  have,  a  full,  fair  and  impartial  hearing  on 
their  said  motions  and  challenges.  That  the  said 
Judge  Cristy  had  prejudged  and  predetermined 
said  motions  and  challenges  and  the  issues  in  said 
cause.  That  the  record  made  before  the  said  Judge 
Cristy,  the  comments  of  the  said  judge  during  the 
course  of  said  hearings,  and  the  opinion  rendered 
b}^  the  said  judge  at  the  conclusion  of  the   said 
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hearings,  which  said  record  is  incorporated  herein 
by  this  reference  and  hereafter  will  be  filed  as  an 
exhibit  with  this  court,  establish  the  fact  that  plain- 
tiffs were  denied  a  full,  fair  and  impartial  hear- 
ing in  connection  with  said  motions  and  challenges. 
That  it  is  necessary  and  imperative  that  this  Court 
assume  jurisdiction  in  the  matter  in  order  that 
plaintiffs  shall  have  an  impartial,  representative 
and  democratic  G-rand  Jury,  and  that  they  shall  be 
allowed  a  full,  fair  and  impartial  hearing  in  con- 
nection with  their  said  challenges  and  motions.  That 
by  his  actions  as  herein  described  the  said  Judge 
Cristy  deprived  plaintiffs  of  the  kind  of  an  im- 
partial hearing  to  which  they  are  entitled  under 
Section  9812  of  the  Revised  Laws  of  Hawaii,  1945.'^ 
Said  paragraph  does  not  inform  the  defendants 
wherein  the  Honorable  Albert  M.  Cristy  prejudged 
or  predetermined  the  motions  and  challenges  to  the 
Grand  Jury  of  the  Second  Circuit,  Territory  of 
Haw^aii,  or  wherein  plaintiffs  were  denied  a  full, 
fair  and  impartial  hearing.  Defendants  desire  the 
particulars  thereof,  with  references  to  the  record 
in  the  matter  of  said  Grand  Jury  motions  and 
challenges. 

II. 

Defendants  move  this  Court  for  an  order  requir- 
ing plaintiffs  to  make  a  more  definite  statement  of 
their  several  claims,  so  as  to  state  in  a  separate 
count  each  claim  founded  upon  a  separate  transac- 
tion or  occurrence,  to  wit: 

1.     To  state  in  a  separate  count  the  alleged  claim 
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of  the  plaintiffs  Abraham  Makekau,  Elpidio  Siruet, 
Mariano  Balclua,  Narcisso  Sipe  and  Antonio  Men- 
des  (named  in  Exhibit  E  of  the  -complaint)  for 
relief  against  the  enforcement  of  the  unlawful  as- 
sembly and  riot  statute,  and  to  specify  therein  the 
defendants  against  whom  such  relief  is  claimed. 

2.  To  state  in  a  separate  count  the  alleged  claim 
of  the  remaining  individual  plaintiffs  (named  in 
Exhibit  D  of  the  complaint  and  Exhibit  Gr  added 
thereto  by  the  stipulation  of  December  31,  1947, 
and  not  in-cluding  Jack  Kawano),  for  relief  against 
the  enforcement  of  the  unlawful  assembly  and  riot 
statute,  and  to  specify  therein  the  defendants 
against  whom  such  relief  is  claimed. 

3.  To  state  in  a  separate  count  the  alleged  claim 
of  the  plaintiff  unions  and  Jack  Kawano  for  relief 
against  the  enforcement  of  the  unlawful  assembly 
and  riot  statute,  and  to  specify  therein  the  defend- 
ants against  whom  such  relief  is  claimed. 

4.  To  state  in  a  separate  count  the  alleged  claim 
of  the  plaintiffs  for  relief  on  account  of  the  alleged 
selection  and  composition  of  the  Grand  Jury,  and 
to  specify  therein  the  defendants  against  whom 
such  relief  is  claimed. 

III. 

Defendants  move  the  Court  to  dismiss  the  action 
for  lack  of  jurisdiction  over  the  subject  matter, 
because  the  matter  in  controversy  does  not  exceed 
three  thousand  dollars  exclusive  of  interest  and 
costs  as  to  each  of  the  plaintiffs  or  any  of  them, 
and  specifically: 
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1.  The  allegations  of  the  complaint  relating  to 
the  jurisdictional  amount  are  not  well  founded  in 
law. 

2.  The  allegations  of  the  complaint  relating  to 
the  jurisdictional  amount  are  not  sufficient  definite 
and  certain. 

3.  Defendants  controvert,  as  to  each  and  every 
plaintiff,  the  allegations  of  the  complaint  concerning 
the  jurisdictional  amount,  and  hereby  put  said 
plaintiffs  to  their  proof  thereof. 

4.  Further,  defendants  show  by  the  affidavit  of 
C.  C.  Cadagan,  being  Defendants'  Exhibit  A  filed 
on  December  8,  1947  with  the  return  to  the  order 
to  show  cause  herein  and  made  a  part  hereof  by 
reference,  that  the  allegations  of  the  amended  com- 
plaint that  for  the  plaintiffs  to  stand  trial  on  the 
charges  against  them  v^'ould  result  in  the  loss  of 
their  employment  and  housing  accommodations,  are 
untrue. 

IV. 

Defendants  move  the  Court  to  dismiss  so  much 
of  the  complaint  as  purports  to  allege,  in  favor  of 
the  plaintiffs  Abraham  Makekau,  Elpidio  Siruet, 
Mariano  Baldua,  Narcisso  Sipe  and  Antonio  Men- 
des  (named  in  Exhibit  E  of  the  complaint) ,  a  claim  | 
for  relief  against  the  enforcement  of  the  unlawful 
assembly  and  riot  statute,  and  defendants  move  for 
summary  judgment  thereon,  on  the  following 
grounds : 
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1.  The  complaint  fails  to  state  a  claim  in  favor 
of  such  plaintiffs  upon  which  such  relief  can  be 
granted. 

2.  It  appears  upon  the  face  of  the  complaint 
that  it  seeks  to  enjoin  and  restrain  a  criminal  prose- 
cution pending  against  such  plaintiffs  in  the  Circuit 
Court,  Second  Circuit,  of  the  Territory  of  Hawaii. 

3.  Any  stay  of  criminal  proceedings  pending  in 
a  court  of  the  Territory  is  contrary  to  the  pro- 
visions of  the  federal  statutes  applicable  thereto. 

4.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions ;  criminal  proceedings  in  the  course  of  which 
and  on  review  of  which  all  rights  and  defenses  may 
be  asserted,  heard  and  determined  by  the  circuit 
and  supreme  courts  of  the  Territory,  and,  to  the 
extent  asserted  under  the  laws  and  Constitution  of 
the  United  States,  by  the  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  and  the  Supreme  Court  of  the 
United  States,  do  not  constitute  a  threat  of  irrep- 
arable injury. 

5.  The  complaint  fails  to  show  that  said  plain- 
tiffs are  threatened  with  more  than  one  criminal 
proceeding,  or  that  anything  at  all  is  involved  other 
than  the  possibility  of  prosecution  for  an  alleged 
violation  of  the  criminal  laws  of  the  Territory  of 
Hawaii,  with  respect  to  matters  which  have  already 
occurred. 

6.  The  complaint  fails  to  show  that  the  Grand 
Jury  of  the  Second  Judicial  Circuit  has  heard  the 
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evidence  against  said  plaintiffs  or  made  any  deter- 
mination as  to  whether  it  will  present  an  indictment 
against  them  under  the  unlawful  assembly  and  riot 
statute  of  the  Territory.  As  a  matter  of  law,  both 
plaintiffs  and  defendants  are  without  knowledge  or 
information  sufficient  to  allege  whether  the  Grand 
Jury  would  or  would  not  present  such  indictment 
upon  hearing  the  evidence. 

7.  No  loss  of  employment  or  housing  is  involved, 
as  appears  from  the  affidavit  of  C.  C.  Cadagan,  be- 
ing Defendants'  Exhibit  A  filed  on  December  8, 
1947  with  the  return  to  the  order  to  show  cause 
herein  and  made  a  part  hereof  by  reference. 

8.  The  complaint  fails  to  show  that  the  prohibi- 
tions contained  in  said  unlawful  assembly  and  riot 
statute  will  impose  on  the  plaintiffs  great  and 
immediate  irreparable  injury  with  respect  to  their 
rights  to  improve  employment  conditions  or  any 
other  rights. 

9.  The  complaint  fails  to  show  that  said  plain- 
tiffs are  guiltless  of  wrongful  conduct,  or  that  they 
come  into  equity  with  clean  hands. 

10.  The  complaint  fails  to  show  that  said  plain- 
tiffs were  peacefully  picketing  during  the  occur- 
rence of  the  events  alleged  in  the  criminal  complaint 
against  them,  which  criminal  complaint  is  incorpo- 
rated by  reference  in  the  complaint  herein  (Com- 
IDlaint,  paragraph  IX,  incorporating  Exhibit  E). 

11.  The  complaint  shows  on  its  face  that  the 
defendant  prosecuting  officers  of  the  Territory  of 
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Hawaii  do  not  propose  to  prosecute  said  plaintiffs 
for  peaceful  picketing  or  peaceable  assembly,  or 
for  the  exercise  of  their  constitutional  rights  of  free 
speech,  press,  or  assemblage. 

12.  The  complaint  shows  on  its  face  that  said 
unlawful  assembly  and  riot  statute  does  not  purport 
to  apply  to  peaceful  picketing  or  peaceable  assem- 
blage or  any  of  the  rights  which  plaintiffs  allegedly 
seek  to  protect,  that  said  statute  is  not  vague  or 
indefinite,  and  that  said  statute  is  constitutional 
and  valid. 

13.  As  shown  by  the  decision  of  the  Supreme 
Court  of  Hawaii  in  the  case  entitled  "Territory  of 
Hawaii  vs.  Joseph  Kaholokula,  et  al.,  No.  2657",  a 
copy  of  which  was  filed  on  December  8,  1947  as 
Defendants'  Exhibit  F  and  is  made  a  part  hereof 
by  reference,  said  unlawful  assembly  and  riot  stat- 
ute as  construed  by  the  Supreme  Court  of  Ha- 
waii does  not  apply  to  peaceful  picketing  or  peace- 
able assemblage  or  any  of  the  rights  which  plaintiffs 
allegedly  seek  to  protect,  and  said  law  is  not  vague 
or  indefinite. 

14.  As  shown  by  Defendants'  Exhibit  Gr  filed 
December  10,  1947  on  the  return  to  the  order  to 
show  cause  and  by  Defendants'  Exhibit  I,  hereto 
annexed,  said  exhibits  being  made  a  part  hereof 
by  reference,  said  plaintiffs,  after  waiving  prelimi- 
nary examination,  were  committed  to  the  Circuit 
Court  of  the  Second  Judicial  Circuit  to  await  the 
action  of  the  Grand  Jury,  having  been  arrested  and 
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arraigned  on  a  complaint  sworn  to  by  Assistant 
Chief  of  Police  Andrew  S.  Freitas,  based  on  evi- 
dence tending  to  show  as  follows: 

That  on  the  morning  of  July  15,  1947,  at  the 
hour  of  five  o'clock  a.m.  said  plaintiffs,  together 
with  other  persons,  the  total  numbering  in  excess 
of  twenty-five,  went  to  the  home  of  Jacob  Kalua 
Nahinu  and  Sam  Kalua,  at  Lanai  City,  Island  of 
Lanai,  County  of  Maui,  in  the  Second  Judicial  Cir- 
cuit of  the  Territory  of  Hawaii,  and  then  and  there, 
on  their  home  premises,  said  Jacob  Kalua  Nahinu 
and  Sam  Kalua  were  assaulted  and  beaten  by  some 
of  the  persons  so  congregated,  and  that  the  plain- 
tiffs were  among  the  persons  who  so  assaulted  and 
beat  Jacob  Kalua  Nahinu  and  Sam  Kalua,  and  that 
Jacob  Kalua  Nahinu  was  injured  thereby. 

Such  evidence  ought  of  right  to  be  brought  before 
and  heard  by  the  Grand  Jury  of  the  Second  Judicial 
Circuit  of  the  Territory  of  Hawaii,  and  no  constitu- 
tional or  other  right  of  the  plaintiffs  would  be  vio- 
lated should  the  Grand  Jury  consider  the  unlawful 
assembly  and  riot  statute  in  connection  therewith. 

15.  The  complaint  fails  to  show  that  the  de- 
fendants have  acted  or  propose  to  act  beyond  the 
scope  of  their  authority,  or  that  they  have  made  or 
proposed  to  make  any  oppressive  or  malicious  use 
of  the  legal  process  of  the  Territory,  or  that  they 
are  not  acting  in  good  faith  in  the  performance  of 
their  duties  as  officers  of  the  Territory  of  Hawaii; 
an  action  against  them  seeking  to  restrain  the  per- 
formance of  their  duties  is  an  action  against  the 
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Territory  of  Hawaii,  which  has  not  consented  to  be 
sued  thereon. 

V. 

Defendants  move  the  Court  to  dismiss  so  much 
of  the  comi3laint  as  purports  to  allege  in  favor  of 
the  remaining  individual  plaintiffs  (named  in  Ex- 
hibit D  of  the  complaint  and  Exhibit  G  added 
thereto  b}^  the  stipulation  of  December  31,  1947, 
and  not  including  Jack  Kawano),  a  claim  for  relief 
against  the  enforcement  of  the  unlawful  assembly 
and  riot  statute,  and  defendants  move  for  summary 
judgment  thereon,  on  the  following  grounds : 

Grounds  1  to  8  inclusive  are  the  same  as  are  set 
forth  in  part  IV  hereof,  and  they  are  incorporated 
herein  by  reference. 

9.  The  complaint  fails  to  show  that  said  plain- 
tiffs are  guiltless  of  wrongful  conduct,  or  that  they 
come  into  equity  with  clean  hands. 

10.  The  complaint  fails  to  show  that  said  plain- 
tiffs were  peacefully  picketing  during  the  occur- 
rence of  the  events  alleged  in  the  criminal  com- 
plaints against  them,  which  criminal  complaints  are 
incorporated  by  reference  in  the  complaint  herein 
(Complaint,  paragraph  IX,  incorporating  Exhibit 
D;  stipulation  of  December  31,  1947  incorporating 
Exhibit  F). 

11.  The  complaint  shows  on  its  face  that  the 
defendant  prosecuting  officers  of  the  Territory  of 
Hawaii  do  not  propose  to  prosecute  said  plaintiffs 
for  peaceful  picketing  or  peaceable  assembly,   or 
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for  the  exercise  of  their  constitutional  rights  of  free 
speech,  press,  or  assemblage. 

12.  The  complaint  shows  on  its  face  that  said 
unlawful  assembly  and  riot  statute  does  not  purport 
to  apply  to  peaceful  picketing  or  peaceable  assem- 
blage or  any  of  the  rights  which  plaintiffs  allegedly 
seek  to  protect,  that  said  statute  is  not  vague  or 
indefinite,  and  that  said  statute  is  constitutional  and 
valid. 

13.  As  shown  by  the  decision  of  the  Supreme 
Court  of  Hawaii  in  the  case  entitled  '' Territory  of 
Hawaii  vs.  Joseph  Kaholokula,  et  al.,  No.  2657",  a 
copy  of  which  was  filed  on  December  8,  1947  as 
Defendants'  Exhibit  F  and  is  made  a  part  hereof 
by  reference,  said  unlawful  assembly  and  riot  stat- 
ute as  construed  by  the  Supreme  Court  of  Hawaii 
does  not  apply  to  peaceful  picketing  or  peaceable 
assemblage  or  any  of  the  rights  which  plaintiffs 
allegedly  seek  to  protect,  and  said  law  is  not  vague 
or  indefinite. 

14.  As  shown  by  Defendants'  Exhibit  H  filed 
December  10,  1947  on  the  return  to  the  order  to 
show  cause,  and  by  Defendants'  Exhibits  J  and  K, 
hereto  annexed,  all  said  exhibits  being  made  a  part 
hereof  by  reference,  the  plaintiffs  Diego  Barbosa, 
John  Maile,  Victor  Degamo,  Harry  Kapena  Kao- 
puiki,  Isami  A.  Nitta,  Ah  Sing  Ah  Ho,  James  Kia 
Aikala,  Shigeri  Yagi,  Basiliso  Arruiza,  Midori  Oda, 
and  Shigayuki  Matsuura,  after  waiving  preliminary 
examination,  and  the  remaining  plaintiffs  after  pre- 
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liminary  examination,  were  committed  to  the  Cir- 
cuit Court  of  the  Second  Judicial  Circuit  to  await 
the  action  of  the  Grand  Jury,  having  been  arrested 
and  arraigned  on  complaints  sworn  to  by  Assistant 
Chief  of  Police  Andrew  S.  Freitas.  Said  com- 
plaints, and  in  the  case  of  the  plaintiffs  who  did 
not  waive  preliminary  examination,  said  commit- 
ment, were  based  on  evidence  tending  to  show  as 
follows : 

That  on  July  14,  1947  said  plaintiffs,  with  divers 
other  persons,  the  total  number  exceeding  125,  as- 
sembled together  at  Kaumalapau  Wharf  on  the 
Island  of  Lanai,  County  of  Maui  in  the  Second 
Judicial  Circuit  of  the  Territory  of  Hawaii.  That 
at  about  4:10  p.m.  on  said  day  a  pineapple  barge 
arrived  at  the  said  wharf  and  was  secured  at  the 
dock,  whereupon  certain  employees  of  Hawaiian 
Pineapple  Company,  Limited,  began  operations  to 
load  such  barge  with  pineapples  then  on  the  dock. 
That  employees  so  engaged  were  Anthony  Fernan- 
des,  who  started  to  operate  the  crane,  Frederick  S. 
Johnson,  Jerome  Harrington,  Carl  Kluge  and 
Charles  Marquez  who  mounted  the  pineapple  bins, 
and  Buck  Manriki  who  remained  on  the  table  along- 
side of  the  pineapple  bins. 

That  at  about  this  time  the  persons  assembled, 
who  previously  had  been  standing  or  sitting  near 
the  rail  at  the  entrance  to  the  dock  began  to  form 
into  two  rows  or  lines  with  eight  union  "picket 
policemen"  in  front  of  them.  That  suddenly  Diego 
Barbosa,  one  of  the  plaintiffs  herein  and  one  of 
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said  "picket  policemen",  started,  to  run  toward 
the  pineapple  bins,  at  the  same  time  yelling  and 
motioning  for  the  others  who  had  lined  up  as  afore- 
said to  follow  him.  That  the  men  who  had  lined 
up  and  others  who  joined  them  rushed  forward 
toward  such  i^ineapple  bins  and  toward  the  men 
there  emjDloyed,  yelling,  and  that  the  number  of 
men  in  the  rush  exceeded  one  hundred. 

That  many  of  those  who  so  rushed  forward 
mounted  the  tier  of  bins  where  Johnson  and  Har- 
rington were  at  work,  and  that  Johnson  was  pushed 
off  this  tier  of  bins  and  Harrington  was  severely 
beaten  about  the  head  and  body  by  one  or  more  of 
such  persons. 

That  some  of  the  persons  who  so  rushed  forward 
climbed  onto  the  crane  and  Fernandez  at  the  same 
time  jumped  off  onto  the  dock  and  ran,  closely 
followed  by  twelve  to  fifteen  persons  who  caught 
him  and  began  to  beat  and  assault  him.  That  Fer- 
nandes  then  jumped  to  the  low^er  portion  of  the 
wharf  where  three  of  such  assailants  followed  him 
and  continued  in  an  attempt  to  strike  him.  That 
Fernandes  then  being  unable  to  otherwise  escape 
from  his  assailants,  fell  or  jumped  into  the  waters 
of  Kaumalapau  Bay  and  while  swimming  and  at- 
tempting to  reach  a  place  of  safety  was  further 
attacked  by  his  assailants  by  their  throwing  and 
attempting  to  strike  him  with  pineapples. 

That  when  the  rush  or  charge  of  the  persons 
assembled  as  aforesaid  commenced  and  while  it  was 
going  on  the  police  present  yelled  and  called  out 
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loudly  to  the  crowd  to  stop  and  return  to  the  en- 
trance where  they  had  previously  gathered,  but 
were  unable  to  stop  them.  That  after  a  period  of 
approximately  four  or  five  minutes  from  the  time 
they  first  began  such  charge  all  of  the  persons  who 
had  been  engaged  in  such  charge  and  in  the  actions 
above  set  forth  ceased  such  activities  and  returned 
back  to  the  entrance  of  the  dock  where  they  had 
been  waiting  previous  to  such  charge. 

That  among  those  present  who  rushed  forward 
and  did  or  aided  or  coimtenanced  others  in  doing 
the  acts  and  things  above  set  forth  were  the  plain- 
tiffs named  in  Exhibit  D  of  the  complaint  and  in 
Exhibit  G  added  thereto  by  the  stipulation  of  De- 
cember 31,  1947. 

Such  evidence  ought  of  right  to  be  brought  be- 
fore and  heard  by  the  Grand  Jury  of  the  Second 
Judicial  Circuit  of  the  Territory  of  Hawaii,  and 
no  constitutional  or  other  rights  of  the  plaintiffs 
would  be  violated  should  the  Grand  Jury  consider 
the  unlawful  assembly  and  riot  statute  in  connec- 
tion therewith. 

15.  The  complaint  fails  to  show  that  the  defend- 
ants have  acted  or  propose  to  act  beyond  the  scope 
of  their  authority,  or  that  they  have  made  or  pro- 
pose to  make  any  oppressive  or  malicious  use  of 
the  legal  process  of  the  Territory,  or  that  they  are 
not  acting  in  good  faith  in  the  performance  of  their 
duties  as  officers  of  the  Territory  of  Hawaii;  an 
action  against  them  seeking  to  restrain  the  per- 
formance of  their  duties  is  an  action  against  the 
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Territory  of  Hawaii,  which  has  not  consented  to  be 
sued  thereon. 

VI. 

Defendants  move  the  Court  to  dismiss  so  much  of 
the  comx^laint  as  purports  to  allege  a  claim  of  the 
plaintiff  unions  and  Jack  Kawano  for  relief  against 
the  enforcement  of  the  unlawful  assembly  and  riot 
statute,  on  the  following  grounds: 

1.  The  complaint  fails  to  state  a  claim  in  favor 
of  such  plaintiffs  upon  which  such  relief  can  be 
granted. 

2.  Plaintiff  unions  are  not  entitled  to  prosecute 
this  suit  under  the  Civil  Rights  Act  of  the  United 
States. 

3.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions ;  criminal  proceedings  in  the  course  of  which 
and  on  revieW'  of  which  all  rights  and  defenses  may 
be  asserted,  heard  and  determined  by  the  circuit 
and  supreme  courts  of  the  Territory,  and,  to  the 
extent  asserted  under  the  laws  and  Constitution  of 
the  United  States,  by  the  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  and  the  Supreme  Court  of  the 
United  States,  do  not  constitute  a  threat  of  irrep- 
arable injury. 

4.  The  comjDlaint  fails  to  show  that  said  plain- 
tiffs, if  they  do  not  obtain  equitable  relief,  will 
suffer  great  and  immediate  irreparable  injury. 

5.  The  allegations  of  the  complaint  do  not  pre- 
sent a  justiciable  controversy  concerning  future  en- 
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forcement  of  the  unlawful  assembly  and  riot  statute 
in  cases  not  now  pending. 

6.  The  complaint  fails  to  show  that  the  union 
members  whom  plaintiffs  seek  to  represent  will  be 
subjected  to  further  prosecutions  under  said  un- 
lawful assembly  and  riot  statute,  other  than  the 
pending  criminal  proceedings. 

7.  The  complaint  fails  to  show  that  the  defend- 
ant prosecuting  officers  of  the  Territory  of  Hawaii 
propose  to  prosecute  plaintiffs'  members  for  peace- 
ful picketing  or  peaceable  assemblage,  or  for  the 
exercise  of  their  constitutional  rights  of  free  speech, 
press,  or  assemblage. 

8.  No  allegations  showing  that  the  plaintiffs' 
members  are  subject  to  further  prosecutions  under 
said  unlawful  assembly  and  riot  statute  could  be 
made  without  showing  intent  to  engage  in  wrong- 
ful conduct,  depriving  the  plaintiffs  of  the  right  to 
equitable  relief  under  the  maxim  that  ''he  who 
comes  into  equity  must  come  with  clean  hands". 

9.  The  complaint  shows  on  its  face  that  said 
unlawful  assembly  and  riot  statute  does  not  purport 
to  apply  to  peaceful  picketing  or  peaceable  assem- 
blage or  any  of  the  rights  which  plaintiffs  allegedly 
seek  to  protect,  that  said  statute  is  not  vague  or 
indefinite,  and  that  said  statute  is  constitutional 
and  valid. 

110.  As  shown  by  the  decision  of  the  Supreme 
Court  of  Hawaii  in  the  case  entitled  "Territory  of 
I 
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Hawaii  vs.  Joseph  Kaliolokula,  et  al.,  No.  2657", 
a  copy  of  which  was  filed  on  December  8,  1947  as 
Defendants'  Exhibit  F  and  is  made  a  part  hereof  by 
reference,  said  unlawful  assembly  and  riot  statute 
as  construed  by  the  Supreme  Court  of  Hawaii  does 
not  apply  to  peaceful  picketing  or  peaceable  as- 
semblage or  any  of  the  rights  which  plaintiffs  al- 
legedly seek  to  protect,  and  said  law  is  not  vague 
or  indefinite. 

11.  The  complaint  fails  to  show  that  the  defend- 
ants have  acted  or  propose  to  act  beyond  the  scope 
of  their  authority,  or  that  they  have  made  or  pro- 
pose to  make  any  oppressive  or  malicious  use  of  the 
legal  process  of  the  Territory,  or  that  they  are  not 
acting  in  good  faith  in  the  performance  of  their 
duties  as  officers  of  the  Territory  of  Hawaii;  an 
action  against  them  seeking  to  restrain  the  perform- 
ance of  their  duties  is  an  action  against  the  Terri- 
tory of  Hawaii,  which  has  not  consented  to  be  sued 
thereon. 

VII. 

Defendants  move  the  Court  to  dismiss  so  much 
of  the  complaint  as  purports  to  allege  a  claim  for 
relief  on  account  of  the  alleged  selection  and  com- 
position of  the  1947  Grand  Jury,  and  defendants 
move  for  summary  judgment  thereon,  on  the  fol- 
lowing  grounds: 

1.  The  complaint  fails  to  state  a  claim  upon 
which  such  relief  can  be  granted. 

2.  The  complaint  fails  to  allege  or  show  any  in- 
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validity  in  the  laws  governing  the  selection  and 
composition  of  the  Grand  Jury. 

3.  The  Court  judicially  knows  that  pursuant  to 
section  9638  of  the  Revised  Laws  of  Hawaii  1945  a 
new  term  of  court  commenced  in  the  Second  Judi- 
cial Circuit  of  the  Territory  of  Hawaii  on  the  sec- 
ond Monday  in  January,  1948,  to  wit,  January  12, 
1948,  and  that  the  1947  Grand  Jury  list  has  been 
dissolved  by  efflux  of  time  and  a  new  grand  jury 
list  has  been  prepared  and  returned  by  the  jury 
commission.  By  reason  of  the  temporary  restrain- 
ing order  issued  herein  on  December  10,  1947  the 
1947  Grand  Jury  was  prevented  from  hearing  the 
charges  against  the  plaintiffs  and  the  plaintiffs 
thereby  mooted  their  claim  for  an  adjudication  as  to 
the  validity  of  the  selection  and  composition  of  said 
1947  Grand  Jury.  Said  alleged  issue  now  is  moot 
and  not  justiciable. 

VIII. 

Defendants  named  individually  and  as  Grand 
Jurors  of  the  County  of  Maui  move  the  Court  to  dis- 
miss the  action  as  to  them,  on  the  following 
grounds : 

1.  The  alleged  claim  against  them  is  moot. 

2.  The  complaint  fails  to  state  a  claim  for  relief 
against  them. 

3.  The  grand  jurors  of  a  circuit  court  of  the 
Territory  of  Hawaii  cannot  properly  be  made  parties 
to  a  proceeding  in  which  an  injunction  is  sought  to 
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restrain  and  stay  proceedings  pending  in  such  cir- 
cuit court,  and  this  Court  has  no  jurisdiction  to 
issue  an  injunction  against  said  grand  jurors. 

IX. 

Defendant  Cable  A.  Wirtz,  individually  and  as 
Circuit  Court  Judge  of  the  County  of  Maui,  moves 
the  Court  to  dismiss  the  action  as  to  him,  on  the  fol- 
lowing grounds: 

1.  The  complaint  fails  to  state  a  claim  for  relief 
against  him. 

2.  A  judge  of  a  circuit  court  of  the  Territory 
of  Hawaii  cannot  properly  be  made  party  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
and  stay  proceedings  pending  in  such  circuit  court, 
and  this  Court  has  no  jurisdiction  to  issue  an  in- 
junction against  a  judge  of  a  circuit  court  of  the 
Territory  of  Hawaii. 

X. 

Defendants  Cable  A.  Wirtz,  Augustine  Pombo 
and  Claude  E.  Chatterton,  individually  and  as  Jury 
Commissioners  of  the  County  of  Maui,  move  the 
Court  to  dismiss  the  action  as  to  them  on  the  follow- 
ing grounds: 

1.  The  alleged  claim  for  relief  on  account  of  the 
alleged  selection  and  composition  of  the  1947  Grand 
Jury  is  moot. 

2.  The  complaint  fails  to  state  a  claim  for  re- 
lief against  them. 
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XI. 

Defendant  Jean  Lane,  individually  and  as  Chief 
of  Police  of  the  County  of  Maui,  moves  the  Court 
to  dismiss  the  action  as  to  him  on  the  ground  that 
it  fails  to  state  a  claim  for  relief  against  him. 

Wherefore,  defendants  pray: 

a.  That  the  action  be  dismissed. 

b.  That  summary  judgment  be  entered  for  the 
defendants. 

c.  That  if  the  action  be  not  wholly  dismissed,  or 
if  summary  judgment  be  not  entered  for  the  de- 
fendants upon  the  whole  case,  that  the  action  be 
dismissed  as  to  certain  of  the  defendants,  and  that 
plaintiffs  be  required  to  make  certain  matters  in 
the  complaint  more  definite,  and  that  plaintiffs  be 
required  to  make  a  more  definite  statement  of 
their  several  claims  so  as  to  state  in  a  separate  count 
each  claim  founded  upon  a  separate  transaction 
or  occurrence. 

Dated  at  Honolulu,  T.  H.,  this  14th  day  of  Jan- 
uary, 1948. 

/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 

/s/  WENDELL  F.   CROCKETT, 
By  RVL. 

Deputy  County  Attorney,  County  of  Maui,  Attor- 
neys for  Defendants. 
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[Title  of  District  Court  and  Cause.] 

To  Harriet  Bouslog,  Myer  C.  Symonds,  Gladstein, 
Andersen,   Resner   and   Sawyer,   and   Herbert 
Resner,  Attorneys  for  the  Plaintiffs. 
Please   take   notice   that   the   foregoing   motions 
will  be  presented  before  the  three- judge  court  con- 
vened in  accordance  with  section  266  of  the  Judi- 
cial Code,  as  provided  by  order  of  the  Honorable 
D.  E.  Metzger,  judge  of  the  above-entitled  court, 
made   December    10,    1947,    immediately   ujDon   the 
convening   of   said  court   for  the  hearing   of  this 
cause  at  the  Federal  Building,  Honolulu,  Territory 
of  Hawaii,  or  as  soon  thereafter  as  coimsel  can  be 
heard. 

Dated  at  Honolulu,  T.  H.,  this  14th  day  of  Jan- 
uary, 1948. 

/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 

/s/  WENDELL  F.  CROCKETT, 
By  RVL. 

Deputy  County  Attorney,  County  of  Maui.  Attor- 
neys for  Defendants. 


vs.  I.L.W.U.  etc.  131 

EXHIBIT  I 

AFFIDAVIT  OF  ANDREW  S.  FREITAS 
Assistant  Chief  of  Police 

Re:     Assault    on    Jacob    Nahinu    and    Sam 
Kalua 

July  15th,  1947 

Territory  of  Hawaii, 
County  of  Maui — ss. 

Andrew  S.  Freitas  being  first  duly  sworn  on  oath 
deposes  and  says  that  he  is  the  Assistant  Chief  of 
Police  for  the  County  of  Maui,  Territory  of  Ha- 
waii; 

That  on  or  about  the  15th  day  of  July,  1947,  affi- 
ant was  detailed  to  the  Island  of  Lanai,  together 
with  other  police  officers  from  headquarters  at  Wai- 
luku  for  the  purpose  of  preserving  the  peace  and 
preventing  any  disturbance  among  the  employees  of 
Hawaiian  Pineapple  Co.  Ltd.,  who  were  then  on 
strike. 

That  on  the  morning  of  July  15,  1947,  at  about 
the  hour  of  5:30  a.m.  a  report  was  received  at  the 
police  station  at  Lanai  City,  Lanai,  that  2  employees 
of  the  said  pineapple  company,  to  wit,  Jacob  Na- 
hinu and  Sam  Kalua,  had  been  severely  beaten  at 
about  5  a.m.  that  morning  at  their  homes  while 
preparing  to  go  to  work  as  employees  of  the  said 
Company;  that  at  or  about  that  time  affiant  ex- 
amined Jacob  Nahinu,  one  of  the  persons  alleged 
to  have  been  beaten  and  observed  that  he  had  re- 
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ceived  a  severe  cut  or  wound  on  his  forehead  which 
was  still  bleeding;  that  at  or  about  the  same  time 
affiant  also  examined  Sam  Kalua,  the  other  person 
alleged  to  have  been  assaulted  and  beaten  as  afore- 
said, and  observed  that  he  did  not  have  on  his 
body  any  visible  injuries  but  that  his  shirt  was 
covered  with  mud. 

That  affiant  was  informed  by  the  said  Nahinu 
that  the  persons  whom  he  had  recognized  during 
the  time  of  such  assault  were,  Mariano  Baldua, 
Abraham  Makekau  and  Antonio  Mendes ; 

That  affiant  directed  that  the  matter  be  fully  in- 
vestigated by  police  officers  under  his  direction  and 
control  and  that  pursuant  to  such  investigation  evi- 
dence was  obtained  tending  to  show  that  Mariano 
Baldua,  Abraham  Makekau,  Antonio  Mendes,  Nar- 
cisso  Sipe  and  Elpidio  Siruet  together  with  other 
persons,  the  total  number  assembled  exceeding 
twenty-five,  went  to  the  home  of  Jacob  Kalua  Na- 
hinu  and  Sam  Kalua  at  about  the  hour  of  5 :00  a.m. 
and  that  there,  on  their  home  premises,  Jacob  Ka- 
lua Nahinu  and  Sam  Kalua  were  assaulted  and 
beaten  by  some  of  the  persons  so  congregated.  That 
the  evidence  further  tended  to  show  that  the  per- 
sons who  so  assaulted  and  beat  said  Jacob  Nahinu 
and  said  Sam  Kalua  included  the  said  Mariano 
Baldua,  Abraham  Makekau,  Antonio  Mendes,  Nar- 
cisso  Sipe,  and  Elpidio  Siruet.  That  thereupon  affi- 
ant swore  to  a  complaint  before  the  Acting  District 
Magistrate  of  Lanai  charging  the  said  Mariano  Bal- 
dua, Abraham  Makekau,  Antonio  Mendes,  Narcisso 
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Sipe  and  Elpidio  Siniet  with  the  offense  of  riot, 
which  charge,  affiant  is  informed,  is  still  pending 
in  the  Circuit  Court  of  the  Second  Circuit,  to  which 
the  said  defendants  were  committed. 

[Seal]         /s/  ANDREW  S.  PREITAS. 
Subscribed  and  sworn  to  before  me  this  8th  day 
of  January,  1948. 

/s/  WENDELL  F.  CROCKETT, 
Notary  Public,  Second 
Circuit,  T.  H. 
My  Commission  expires  June  30,  1949. 

EXHIBIT  J 

AFFIDAVIT  OF  ANDREW  S.  FREITAS 
Assistant  Chief  of  Police 

Re:     Incident  at  Kaumalapau  Wharf 

July  14,  1947 

Territory  of  Hawaii, 
County  of  Maui — ss. 

Andrew  S.  Freitas,  being  first  duly  sworn  on  oath 
deposes  and  says  that  he  is  the  Assistant  Chief  of 
Police  of  the  County  of  Maui,  Territory  of  Ha- 
waii, and  that  on  the  14th  day  of  July,  1947,  he 
was  on  the  Island  of  Lanai  with  other  police  officers 
detailed  from  headquarters  at  Wailuku,  to  assist  in 
maintaining  order  during  a  strike  which  was  then 
being  carried  on  by  workers  employed  by  Hawaiian 
Pineapple  Company  Limited; 
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That  at  about  the  hour  of  3:05  p.m.  on  the  said 
July  14th,  1947,  affiant  arrived  at  Kaumalapau 
Wharf  on  the  said  Island  of  Lanai,  accompanied  by 
other  police  officers  and  that  between  the  time  of 
his  arrival  and  4:10  p.m.  a  considerable  number 
of  striking  employees  arrived  at  said  wharf,  the 
number  as  estimated  by  affiant  being  in  excess  of 
125; 

That  at  about  4:10  p.m.  a  barge  arrived  at  the 
said  harbor  and  was  secured  at  the  dock  where- 
upon certain  employees  of  said  Hawaiian  Pineapple 
Co.  Ltd.  began  operations  to  load  such  barge  with 
pineapples  which  w^ere  then  on  the  dock;  that  the 
employees  so  engaged  being  Anthony  Fernandes, 
who  started  to  operate  the  crane,  Frederick  S. 
Johnson,  Jerome  Harrington,  Carl  Kluge,  Charles 
Marquez,  who  mounted  the  pineapple  bins,  and  Buck 
Manriki,  who  remained  on  the  table  alongside  of 
the  pineapple  bins. 

That  at  about  this  time  the  strikers,  who  previ- 
ously had  been  standing  or  sitting  near  the  rail, 
began  to  form  into  two  rows  or  lines  with  8  Union 
"Picket  Policemen"  in  front  of  them;  that  sud- 
denly a  Union  "Picket  Policeman"  whom  affiant 
later  identified  as  Diego  Barbosa,  started  to  run 
towards  the  pineapple  bins,  at  the  same  time  the 
said  Diego  Barbosa  was  yelling  and  motioning  for 
the  others  who  had  lined  up  as  aforesaid,  to  fol- 
low him;  that  the  men  who  had  lined  up  and  others 
who  joined  them,  rushed  forward  toward  such  pine- 
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apple  bins,  and  many  of  them,  including  the  said 
Diego  Barbosa,  mounted  such  bin  where  the  said 
Johnson  and  Harrington  were  at  work ;  that  affiant 
saw  the  said  Barbosa  bending  over  and  apparently 
beating  and  striking  some  one,  though  affiant  could 
not  at  that  time  determine  who  such  person  was. 

That  affiant  then  looked  in  the  direction  of  the 
crane  which  Anthony  Fernandez  was  attempting  to 
operate  and  saw  one,  John  Maile,  climb  up  on  to  such 
crane  and  Fernandez  at  the  same  time  jump  off  onto 
the  dock;  that  Fernandez  then  ran  towards  affiant, 
closely  followed  by  12  or  15  persons  who,  on  catch- 
ing him,  began  to  mob,  beat  and  assault  him,  the 
said  Fernandez;  that  Fernandez  then  moved  back- 
wards in  an  effort  to  escape  from  such  assailants 
and  jumped  to  the  lower  portion  of  the  wharf  where 
3  of  such  assailants  followed  him  and  continued  in 
an  attempt  to  strike  and  assault  him ;  that  the  said 
Fernandez  then  being  unable  to  otherwise  escape 
from  his  assailants  fell  or  jumped  into  the  waters 
of  Kaumalapau  Bay  and  while  swimming  and  at- 
tempting to  reach  a  place  of  safety  was  further  at- 
tacked by  his  assailants  by  their  throwing  and  at- 
tempting to  strike  him  with  pineapples. 

That  when  the  rush  or  charge  of  the  persons  as- 
sembled as  aforesaid  commenced  and  while  it  was 
going  on  affiant  yelled  and  called  out  loudly  to  the 
crowd  to  stop  but  that  such  yelling  had  no  effect. 

That  affiant  constantly  endeavored  to  hold  back 
the  crowd  and  to  get  them  to  leave  the  dock  and 
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return  to  the  entrance  of  the  same  \Yliere  they  had 
previously  gathered  but  was  unable  to  exercise  any 
control  of  such  persons;  that  after  a  period  of  ap- 
proximately 4  or  5  minvites  from  the  time  they  first 
began  such  charge  all  of  the  said  persons  who  had 
been  engaged  in  such  charge  and  actions  as  here- 
inabove set  forth  ceased  such  activities  and  returned 
back  to  the  stone  wall  at  the  entrance  of  the  dock 
where  they  had  been  standing  and  waiting  previ- 
ous to  such  charge. 

That  when  quiet  had  been  restored  affiant  made 
a  check  to  ascertain  what  injuries,  if  any,  had  been 
inflicted  on  any  persons  and  found  that  Jerome  Har- 
rington had  been  severely  beaten  about  the  head  and 
body ; 

That  Fernandez,  other  than  being  drenched  and 
having  his  shirt  torn,  had  suffered  no  visible  bod- 
ily injuries; 

That  numerous  pineapple  bins  had  been  broken 
open  and  large  quantities  of  pineapples  had  been 
scattered  and  spilled  about  the  dock  and  thrown 
into  the  waters  of  the  bay; 

That  affiant  immediately  proceeded  to  make  a 
police  investigation  of  such  incident  to  ascertain 
the  names  and  identity  of  the  persons  taking  part 
therein  or  responsible  therefor,  and  that  he  was 
informed  that  Diego  Barbosa,  John  Maile,  Victor 
Degano,  Harry  Kapena  Kaopuiki,  Isami  A.  Nitta, 
Ah  Sing  Ah  Ho,  James  Kia  Aikala,  Shigeru  Yagi, 
Basiliso  Arruiza,  Midori  Oda  and  Shigeyuki  Mat- 
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suiira,  were  among  those  present  who  did  or  aided 
and  countenanced  others  in  doing  the  acts  and  things 
hereinabove  set  forth. 

That  upon  such  investigation  and  the  evidence 
obtained  thereby,  affiant  swore  to  a  complaint  be- 
fore the  Acting  District  Magistrate  of  Lanai  charg- 
ing such  persons,  together  with  others,  whose  names 
were  then  unknown  to  affiant,  with  a  violation  of  the 
laws  of  the  Territory  of  Hawaii,  to  wit,  a  riot, 
which  charge  affiant  is  informed  is  still  pending  in 
the  Circuit  Court  of  the  Second  Circuit,  to  which 
said  defendants  were  committed. 

And  affiant  further  sayeth  not. 

/s/  ANDREW   S.   FREITAS. 
Subscribed  and  sworn  to  before  me  this  29th  day 
of  December,  1947. 

[Seal]         /s/  WENDELL  S.  CROCKETT, 

Notary  Public,  Second 
Circuit,  T.  H. 
My  Commission  Expires  June  30,  1949. 
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EXHIBIT  K 

In  the  Circuit  Court  of  the  Second  Judicial 
Circuit,  Territory  of  Hawaii 

Criminal  No.  2419— Riot 

THE  TERRITORY  OF  HAWAII, 

vs. 

BARTOLOME  AGLIAM,  et  al, 

Defendants. 

DEPUTY  CLERK'S   CERTIFICATE 

Territory  of  Hawaii, 
County  of  Maui — ss. 

I,  D.  W.  Tallant,  Deputy  Clerk  of  the  Circuit 
Court  of  the  Second  Judicial  Circuit,  Territory  of 
Hawaii,  which  Court  is  a  Court  of  Record  having 
a  Seal,  Do  Hereby  Certify  that  the  following  docu- 
ments herewith  enumerated,  and  hereto  attached, 
viz: 

1.  Copy  of  Magistrate's  Certificate; 

2.  Copy  of  Complaint  and  Warrant  of  Arrest; 

3.  Copy  of  Transcript  of  the  Evidence;  and 

4.  Copy  of  Decision; 

are  all  full,  true  and  accurate  copies  of  said  docu- 
ments now  on  file  in  the  Office  of  the  Clerk  of  the 
Circuit  Court,  Second  Circuit,  Territory  of  Ha- 
waii, in  the  above-entitled  cause,  and  that  was  filed 
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Exhibit  K— (Continued) 

by  the  District  Magistrate  of  the  District  Court 

of  Lanai,  County  of  Maui. 
Dated:     Wailuku,  Maui,  T.   H.,  December  29th, 
^     1947. 

i        [Seal]        /s/  D.  W.  TALLANT, 
I     Deputy  Clerk,  Second  Circuit  Court,  Territory  of 
f  Hawaii, 

Copy 

District  Court  of  Lanai,  County  of  Maui 
Territory  of  Hawaii 

Complaint 

Andrew  S.  Freitas,  first  being  duly  sworn,  says: 
That  Bartolome  Agliam,  Henry  Aki,  Guilhermo 
Alboro,  Mariano  Andres,  Domingo  Basinga,  Mari- 
ano Beldua,  Valeriano  Bugtong,  Jose  Carranza, 
Daniel  Casil,  Honorio  Collardo,  Lorenzo  Del  Ro- 
sario,  Mariano  Dugay,  Saturnino  Caspar,  Masao 
Gima,  Yoshio  Ginoza,  Victor  Guillermo,  Kazuyuki 
Hashimoto,  also  known  as  Kazuichi  Hashimoto,  Si- 
mon Hermano,  Rocky  Honda,  Eusticio  Hubin,  also 
known  as  Estikio  Raas,  George  Kaohalahala,  David 
Kaopuiki,  Daniel  Kaopuiki,  Abraham  Makekau, 
Kenneth  Matsumoto,  Casimero  Millare,  Shigeto  Mi- 
nami,  Tiborcio  Nesperas,  Daniel  Niberas,  Daniel 
Norseda,  Hiroshi  Oshiro,  Masahide  Oshiro,  Mitsu- 
yuki  Oyama,  Heraldo  Pacada,  Pablo  Pineda,  Lono 
Pokipala,  Norberto  Quinton,  George  Ramaila,  Mele- 
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Exhibit  K — (Continued) 

cio  Reotorio,  Alipio  Sajor,  Vicente  Saloricman,  It- 
suo  Shimizu,  Ryoji  SMmzn,  Sam  Shin,  Jack  Nar- 
cisso  Sipe,  Elpidio  Siruet,  Jose  Sotelo,  Ignacio  Su- 
magit,  Gerardo  Taal,  Teijiro  Tengan,  Francito  To- 
cason,  Nobuteru  Tomita,  Sutero  Unciano,  Pedro 
Unida,  Pablo  Vea,  Andres  Velasco,  in  Lanai  City, 
District  of  Lanai,  Comity  of  Maui,  Territory  of  Ha- 
waii, on  to  wit  the  14th  day  of  July,  1947,  together 
with  divers  other  persons  whose  names  are  unknown, 
then  and  there  being  of  their  own  authority  assembled 
together  with  disturbance,  tumult  and  violence  and 
striking  terror  and  tending  and  intending  to  strike 
terror  into  others,  thereby  being  in  milawful  as- 
sembly, did  unlawfully  and  feloniously  join  together 
in  doing  and  beginning  to  do  certain  acts  with  tumult 
and  violence  to  wit:  assaulting,  beating,  striking, 
pushing,  shoving,  inflicting  corporal  injuries  to  and 
upon  Anthony  D.  Fernandez,  Buck  Masuto  Manriki, 
Frederick  S.  Johnson,  Jerome  Harrington,  and  oth- 
ers and  using  menacing  language  and  gestures  and 
other  hostile  signs  and  demonstrations  tending  and 
intending  to  strike  terror  into  said  Anthony  D.  Fer- 
nandez, Buck  Masuto  Manriki,  Frederick  S.  John- 
son, Jerome  Harrington  and  others  and  thereby  en- 
dangering the  life,  limb,  health  and  liberty  of  them 
the  said  Anthony  D.  Fernandez,  Buck  Masuo  Man- 
riki, Frederick  S.  Johnson,  Jerome  Harrington  and 
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others,  contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided. 

/s/  ANDREW  S.  FREITAS. 
Subscribed  and  sworn  to  before  me  this  1st  day 
of  August,  A.D.  1947. 

/s/  YOUNG  WA, 

District  Magistrate  of  Lanai, 
County  of  Maui. 

Warrant  of  Arrest 

The  Territory  of  Hawaii: 

To  the  High  Sheriff,  his  Deputy;  the  Chief  of 
Police  of  the  County  of  Maui,  or  any  Police  Officer 
in  the  district  of  Lanai,  County  of  Maui : 

You  Are  Hereby  Commanded  on  the  information 
of  Andrew  S.  Freitas  verified  by  oath,  forthwith 
to  arrest  and  take  the  bodies  of : 

Bartolome  Agliam,  Henry  Aki,  Guilhermo  Alboro, 
Mariano  Andres,  Domingo  Basinga,  Mariano  Bel- 
dua,  Valeriano  Bugtong,  Jose  Carranza,  Daniel  Ca- 
sil,  Honorio  Collardo,  Lorenzo  Del  Rosario,  Mari- 
ano Dugay,  Saturnino  Gaspar,  Masao  Gima,  Yoshio 
Ginoza,  Victor  Guillermo,  Kazuyuki  Hashimoto,  also 
known  as  Kazuichi,  Hashimoto,  Simon  Hermano, 
Rocky  Honda,  Eusticio  Hubin,  also  known  as  Es- 
tikio  Raas,  George  Kaohalahala,  David  Kaopuiki, 
Daniel  Kaopuiki,  Abraham  Makekau,  Kenneth  Mat- 
sumoto,  Casimero  Millare,  Shigeto  Minami,  Tibor- 
cio  Nesperas,  Daniel  Niberas,  Daniel  Norseda,  Hiro- 
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shi  Oshiro,  Masaliide  Oshiro,  Mitsuyuki  Oyama, 
Heraldo  Pacada,  Pablo  Pineda,  Lono  Pokipala,  Nor- 
berto  Quinton,  George  Ramaila,  Melecio  Reotorio, 
Alipio  Sajor,  Vicente  Saloricman,  Itsuo  Sliimizu, 
Ryoji  Shimizu,  Sam  Sliin,  Jack  Narcisso  Sipe, 
Elpidio  Siruet,  Jose  Sotele,  Ignacio  Sumagit,  Ger- 
ardo  Taal,  Teijiro  Tengan,  Francito  Tocason,  No- 
buteru  Tomita,  Sutero  Unciano,  Pedro  Unida,  Pablo 
Vea,  Andres  Velasco,  accused  of  Riot  as  set  forth 
in  the  above  complaint,  if  they  can  be  found,  and 
forthwith  have  their  bodies  before  the  District  Mag- 
istrate of  Lanai,  County  of  Maui,  at  his  Court  Room 
at  any  time  between  the  hours  of  9 :00  a.m.  and  2 :00 
p.m.  of  the  6th  day  of  August,  A.D.  1947. 

/s/  YOUNG  WA, 

District  Magistrate  of  Lanai, 
County  of  Maui. 

Bail  for  Pablo  Pineda,  one  of  the  defendants 
above  named,  is  hereby  set  in  the  sum  of  $1,000.00, 
and  for  all  other  defendants  above  named  bail  is  set 
at  $100.00,  each. 

Dated  at  Wailuku,  Maui,  Territory  of  Hawaii, 
this  first  day  of  August,  A.D.  1947. 

/s/  CABLE  A.  WIRTZ, 

Judge,  Circuit  Court,  Second 
Circuit,  T.  H. 

Executed  the  within  Warrant  on  the  persons  of 
Pablo  Pineda,  Heraldo  Pacada,  Melicio  Riutorio, 
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Andres  Velasco,  Mariano  Beldua,  Guilhermo  Al- 
boro,  Jr.,  Kenneth  Tatsumi  Matsumoto,  Jose  Car- 
ronza,  Itsuo  and  Chuck  Shimizu,  Hiroshi  Oshiro, 
Pedro  P.  Unida,  Lorenzo  Del  Rosario,  Casimero 
Millare,  Ignacio  Sumagit,  Daniel  Narcida,  Martin 
Lono  Pokipala,  George  Ramaila,  Daniel  Kaopuiki, 
Jr.,  Sam  Shin,  Henry  Kau  Aki,  Narcisso  Sipe, 
Eusticio  Hubin,  Vicente  Companio  Saloricman,  Si- 
mon Hermano,  Honrio  Collado,  Elpidio  Siruet,  Ab- 
raham Makekau,  George  Kahoohalahala,  Nobuo 
Honda,  Alipio  Sajor,  Norberto  Quiton,  Yoshio  Gin- 
oza,  Bartolome  Agleam,  Mitsuyuki  Oyama,  Pablo 
Vea,  Transito  Tacason,  Shigeto  Minami,  Valeriano 
Bugtong,  Daniel  Casil,  Tiborcio  Nesperos,  Nobuteru 
'Tomita,  Mariano  Dugau,  Sotero  Unciano,  Saturnino 
Gaspar,  Masao  Gima,  Victor  Guillermo,  Jose  Sotelo, 
Masahide  Oshiro,  Riyoji  Shimizu,  Teijiro  Tengan, 
Mashahide  Oshiro,  Riyoji  Shimizu,  Teijiro  Tengan, 
Domingo  Basinga,  therein  named,  on  this  4th  day 
of  August,  1947. 

/s/  K.  TAKAHAMA, 
Police  Officer. 

Executed  the  within  Warrant  on  the  person  of 
Kazuichi  Hashimoto. 
Named  therein,  this  5th  day  of  August,  1947. 

/s/  K.  TAKAHAMA, 

Police  Officer. 
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In  the  District  Court  of  Lanai,  County  of 

Maui,  Territory  of  Hawaii 

Case  No.   101— Riot 

THE  TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

BARTOLOME  AGLIAM,  et  al. 

Defendant. 

MAGISTRATE'S  CERTIFICATE 
Territory  of  Hawaii, 
County  of  Maui — ss. 

I,  Young  Wa,  Acting  District  Magistrate  of  the 
District  Court  of  Lanai,  County  of  Maui,  Territory 
of  Hawaii,  do  hereby  certify  that  the  documents 
hereto  attached,  to  wit:  Copy  of  Complaint,  Copy 
of  my  record  showing  the  charges  and  proceedings 
against  the  above  named  defendants,  also  one  album 
containing  Prosecution's  Exhibits  "B,"  "G,"  "D," 
^'E"  and  three  rolls  of  film.  Prosecution's  Exhibits 
*'A,"  ''F,"  "C,"  (and  cash  bond  in  the  sum  of 
$4,500.00),  are  true  and  faithful  copies  of  proceed- 
ings had  in  this  Court  and  are  herewith  sent  to  the 
Circuit  Court  of  the  Second  Judicial  Circuit,  County 
of  Maui,  Territory  of  Hawaii. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  this  16th  day  of  September,  A.D.  1947. 

/s/  YOUNG  WA, 
Acting  District  Magistrate,  Lanai  District  Court, 
Coimty  of  Maui,  T.  H. 

Filed  Sept.  17, 1947. 


I 
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In  the  District  Court  of  Lanai,  County  of  Maui, 
Territory  of  Hawaii 

Case  No.  101 

Wednesday,  August  6,  1947 

TERRITORY  OF  HAWAII, 

Plaintiff, 

vs. 

BARTOLOME  AGLIAM,  et  al, 

Defendants. 

RIOT 

Counsel  for  the  Plaintiff,  Mr.  Frank  Crockett. 

Counsels  for  the  Defendants,  Mrs.  Harriet  Bous- 
log  and  Mr.  Harold  Duponte. 

The  Prosecution  reads  the  charge  to  the  defend- 
ants. 

Prosecution:  Before  they  waive  preliminary 
hearing,  court  please,  the  prosecution  asks  that  Tei- 
jiro  Tengan,  Casimero  Millar e,  Masahide  Oshiro 
^nd  Henry  Aki,  be  dismissed  from  this  case. 

The  Court:  Teijiro  Tengan,  Casimero  Millare, 
Masahide  Oshiro  and  Henry  Aki  be  read  as  dis- 
missed for  this  case. 

Prosecution:  Court  please,  the  prosecution  asks 
that  the  name  David  Kaopuiki  be  striked  out  from 
the  complaint  and  the  name  Daniel  Kaopuiki  be 
read  instead.  The  2nd  name  is  Mariano  Andres,  and 
the  name  Andres  Velasco  are  the  same  person.   His 
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correct  name  is  Andres  Velasco.  The  3rd  person  is 
Daniel  Neberes  and  also  Daniel  Norseda  refer  to 
the  same  person.  So  his  name  should  read  as  Daniel 
Narceda. 

The  Court:  Let  the  minutes  read  the  names  as 
amended. 

Prosecutor:  There  is  one  other  change,  Your 
Honor.  The  complaint  has  the  name  of  Honorio 
Collardo  as  alias  Gerardo  Taal. 

The  Court:  Let  the  minutes  read  that  the  name 
Honorio  Collardo  read  as  alias  Gerardo  Taal. 

Prosecution  to  counsels  for  the  defendants. 

Prosecution :  Do  you  wish  to  have  the  complaint 
interpreted  to  the  defendants'? 

Bouslog:  No,  Mr.  Crockett,  I  think  they  under- 
stand Mr.  Crockett,  whether  or  not  it  is  customary 
here,  the  defendants  desire  a  preliminary  hearing 
now  and  request  that  the  prosecution  proceed  w^ith 
the  case.  I  think  the  defendants  not  having  been 
released,  the  prosecution  should  be  required  to  pro- 
ceed. (Correction  made  with  approval  of  Court 
4/27/48.) 

Prosecution :  The  prosecution  asks  that  the  mat- 
ter be  passed  over  sometime  when  a  date  is  con- 
venient for  having  a  preliminary  hearing. 

The  Court:  The  court  believes  that  the  case 
should  be  continued  for  any  convenient  time  for 
counsels.  Any  suggestions  to  make  for  a  date  that 
is  convenient? 
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Prosecution:     Any  date  that  the  court  sees  sat- 
isfactory. 

Bouslog :     I  have  full  schedule  for  this  week  and 
next  week. 

The  Court:     Case  continued  to  the  22nd  of  Aug- 
ust. 

/s/  J.  K.  MEDEIEOS, 

District  Court  Clerk, 

/s/  YOUNG  WA, 

District  Magistrate. 


I 


In  the  District  Court  of  Lanai,  County  of  Maui 
Territory  of  Hawaii 

Case  No.  101 

THE  TERRITORY  OF  HAWAII, 

Plaintiff, 
vs. 

BARTOLOME  AGLIAM,  et  al, 

Defendants. 

Friday,  August  22,  1947 

RIOT 

Court  convened  at  10:55  a.m. 

Mr.  Wendell  F.  Crockett  for  the  Prosecution. 
Mrs.  Harriet  Bouslog,  Counsel  for  Defense. 
Mr.  Crockett:    We  are  ready  to  proceed,  Court 
please. 
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Mrs.  Bouslog:    We  are  ready  to  proceed. 

The  Court:  This  case  was  continued  from  the 
6th. 

Mrs.  Bouslog:  Your  Honor,  I  think  the  record 
from  the  last  time  shows  of  the  opposition  of  the 
Counsel  for  defendants  over  the  continuance,  that 
the  statute  of  the  Territory  provides  in  a  mandatory 
way  when  the  defendants  appear,  the  District  Mag- 
istrate shall  proceed  to  determine  whether  there  is 
probable  cause  that  the  defendants  have  been  unlaw- 
fully held.  I  want  to  be  sure  that  the  record  shows 
this  continuance  was  over  the  objection  of  counsel 
for  defendants.  I  believe  that  this  proceeding  is 
entirely  without  authority  of  law  and  that  the 
Prosecution  or  the  Court  have  no  authority  to  pro- 
ceed at  this  time.  However,  the  Court  overruled  the 
objection  that  I  am  merely  preserving  for  the  record 
to  show  the  objection  was  made  to  the  proceeding. 

Mr.  Crockett:  In  other  words,  subject  to  your 
objection,  no  objection  to  proceeding  at  the  present 
time? 

Mrs.  Bouslog:     That  is  right,  Mr.  Crockett. 

Mr.  Crockett:  The  Counsel  wishes  to  call  the 
roll,  or  stipulate  that  the  defendants  are  present? 

Mrs.  Bouslog:  All  the  defendants  are  present, 
Mr.  Crockett. 

Mr.  Crockett :     Call  Mr.  DeMello  please. 
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FRANCIS  B.  DeMELLO 
Witness  sworn  by  the  Court 

Direct  Examination 

Mr.  Crockett:     What  is  your  name? 

A.     Francis  B.  DeMello. 

Q.     What  is  your  o<?cupation  ? 

A.  Lieutenant  of  Identification,  Maui  Police 
Dept. 

Mrs.  Bouslog:  May  it  please  the  Court,  I  would 
like  to  interrupt  at  this  time  and  call  attention  to 
the  fact  that  the  defendants  do  not  understand  Eng- 
lish and  every  and  all  proceedings  be  translated  for 
the  benefit  of  the  defendants. 

Mr.  Crockett :  Court  please,  the  decisions  of  the 
Supreme  Court  said  such  procedures  are  unneces- 
sary when  defendants  are  represented  by  counsel. 

Mrs.  Bouslog:  Your  Honor,  that  is  not  the  cor- 
rect statement  of  the  law. 

Mr.  Crockett:  We  withdraw  the  objection  and 
ask  an  interpreter  l)e  called.  What  language  you 
wish  it  interpreted"? 

Mrs.  Bouslog:     Filipino. 

(Court  recessed  at  10:58  a.m.    Reconvened 
at  11:10  a.m.) 

(Mrs.  Lurita  Viduia  sworn  by  the  Court  as 
Filipino  interpreter.) 

Mr.  Crockett:     What  is  your  name? 
A.     Francis  B.  DeMello. 
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(Testimony  of  Francis  B.  DeMello.) 

Q.     What  is  your  occupation? 

A.  Lieutenant  of  Identification,  Maui  Police 
Dept. 

Q.  As  a  police  officer,  were  you  on  the  island  of 
Lanai  on  the  14th  day  of  July,  1947? 

A.     I  was. 

Q.  Part  of  your  duties  as  Lieutenant  of  Iden- 
tification, do  you  take  photograph  or  pictures  of 
incidents  of  that  nature  ?  A.    I  do. 

Q.  Were  you  down  at  Kamalapau  on  the  after- 
noon of  July  14th?  A.     I  was. 

Q.    What  time  did  you  go  down  there? 

A.     We  went  down  about  3:30  p.m.  on  the  14th. 

Q.  Who  else  went  with  you  at  the  time  you 
went  down? 

A.  Assistant  Chief  of  Police  Andrew  S.  Freitas, 
Captain  of  Detective  John  D.  Seabury,  officer  Taka- 
hama. 

Q.     Was  Mr.  Medeiros,  police  officer,  there  also? 

A.     He  was,  he  came  a  little  after  we  arrived. 

Q.    And  you  know  Mr.  Billson?  A.     I  do. 

Q.     And  you  know  Mr.  Heminger  ? 

A.    I  do. 

Q.     Did  you  see  them  there  that  afternoon? 

A.     I  did. 

Q.     Do  you  know  Mr.  Anthony  Fernandez  ? 

A.     I  do. 

Q.     Did  you  see  him  there  that  afternoon? 

A.    Yes. 
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(Testimony  of  Francis  B.  DeMello.) 

Q.  Do  you  know  Mr.  Harrington  and  a  man  by 
the  name  of  Johnson?  A.    Yes. 

Q.     You  see  them  there  also  about  that  time? 

A.     Yes. 

Q.     You  know  Mr.  Marcus  and  Mr.  Pavao  ? 

A.     I  do. 

Q.     Did  you  see  them  there  ?  A.     Yes. 

Q.  And  now  when  you  arrived  there  at  Kamala- 
pau,  you  saw  Mr.  Fernandez,  Mr.  Johnson,  Mr. 
Harrington,  Pavao,  you  recall  what  they  were  doing 
when  you  got  there? 

A.  We,  when  I  say  we,  I  mean  Assistant  Chief 
Freitas,  Capt.  Seabury,  Takahama  and  myself,  had 
convoyed  a  truck  to  the  Kamalapau  wharf  that  was 
operated  by  Mr.  Jolmson,  and  Mr.  Fernandez  at 
that  time  when  we  arrived  at  the  dock  was  operating 
a  crane  that  was  unloading  freight  off  the  Mana 
that  had  just  arrived  prior  to  us  getting  to  the  dock. 

Q.  Then  Mr.  Harrington,  what  was  he  doing  as 
you  recall? 

A.  They  were — I  don't  recall — as  they  were  at 
the  dock  at  the  time  we  got  there,  but  I  saw  them  a 
little  later. 

Q.     How  about  Mr.  Pavao,  what  was  he  doing? 

A.  Mr.  Pavao  was  assisting  with  the  sling  un- 
loading the  freight  off  the  Mana. 

Q.  Now  when  you  got  there,  were  there  many 
other  people  present  at  that  time  besides  those  that 
you  have  mentioned  ? 
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(Testimony  of  Francis  B.  DeMello.) 

A.  Just  after  we  got  there  I  would  say  about 
seven  or  eight  cars  arrived  at  the  dock  with  a  group 
of  men,  majority  of  them  Filipinos. 

Mrs.  Bouslog:  Mr.  Crockett,  may  I  interrupt 
at  this  time.  Your  Honor,  I  would  like  to  ask  for 
your  order  excluding  witnesses  apart  from  the  one 
who  is  testifying.  I  believe  the  defendants  are  en- 
titled to  have  the  witnesses  who  are  going  to  testify 
today  excluded  while  other  witnesses  are  testifying. 

The  Court:  All  the  witnesses  testifying  today 
may  be  excused  from  this  Court. 

Mrs.  Bouslog:  Will  the  judge  make  his  order 
exclusive,  outside  hearing  of  the  Court  room  as  w^ell 
as  out  of  sight. 

The  Court:     You  mean  the  defendants  too? 

Mrs.  Bouslog:  The  defendants,  Your  Honor, 
have  by  the  constitution  a  right  to  be  present  on 
their  own  trial  even  though  they  are  witnesses. 

(Witnesses  ordered  out  of  the  Court  room.) 

Mr.  Crockett:  And  these  people  who  arrived 
after  you  got  there,  what  did  they  do,  Mr.  DeMello  ? 

A.  They  immediately  began  to  picket  from  a 
point  about  150  feet  above  the  Mana  dock. 

Q.  Would  you  explain  in  a  little  more  detail 
"began  to  picket"?  What  did  they  do?  What  was 
the  manner  of  picketing,  etc? 

A.  They  got  out  of  the  cars  and  then  walked 
down  about  150  feet  from  the  Mana  dock,  starting 
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(Testimony  of  Francis  B.  DeMello.) 
a  picket  line  one  back  of  the  other  and  walked  as 
far  as  the  dock  and  made  a  circle  back.  After  mak- 
ing one  complete  circle,  they  then  retired  to  the  sea 
wall  where  they  sat  on  the  wall  while  others  leaned 
up  against  it,  while  others  tried  to  get  to  the  pave- 
ment into  the  wall  into  the  shade  as  much  as  pos- 
sible. 

Q.  About  how  long  or  how  much  time  did  it  take 
for  them  to  march  around  %  How  long  they  continue 
that?  A.     I  would  say  about  10  to  15  minutes. 

Q.  And  after  they  broke  up,  did  the  line  broke 
up,  and  sat  around,  is  that  what  you  mean  %  Would 
you  mind  explaining  that  a  little  more? 

A.  That  is  correct.  They  fell  out  of  rank.  In 
other  words,  they  did  not  have  one  line  any  more, 
but  the  majority  of  them  retired  to  the  sea  wall, 
sat  on  the  wall,  while  others  standing  on  the  pave- 
ment leaning  against  the  sea  wall,  and  there  were 
few  of  them  walking  around  but  not  in  a  line. 

Q.     What  happened  after  that? 

A.  About  4:15  or  4:20  the  barge  came  in  and 
was  being  moored  at  the  Kamalapau  wharf. 

Q.     And  what  happened  when  the  barge  came  in? 

A.  After  the  barge  was  tied  to  the  dock,  Mr. 
Fernandez  then  climbed  upon  the  crane  and  four 
men  in  the  meantime  had  climbed  up  on  the  pine- 
apple bins,  and  the  crowd  had  moved  in  the  mean- 
time from  the  sea  wall  out  on  the  pavement  but  in 
the  back  of  the  KAPU  line  that  was  painted  on  the 
dock  at  that  time,  and  were  very  orderly  just  stand- 
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ing  and  watching.  When  the  sling  was  raised  from 
the  ground  and  the  crane  moved  the  sling  on  top 
the  bins  where  the  four  men  were,  and  as  the  men 
on  top  of  the  bins,  Johnson,  Marcus,  Harrington 
and  one  other  whose  name  I  don't  recall  at  the 
present  time,  were  about  to  fasten  the  slings  to  the 
pineapple  bins,  Diego  Barbosa  was  at  that  time  talk- 
ing in  Filipino  and  later  spoke  in  English  "Go,  go" 
and  at  the  same  time  making  motions  with  his  hands 
for  them  to  follow  him. 

Mrs.  Bouslog:  May  it  please  the  Court,  I  am 
going  to  interpose  an  objection  at  this  time.  This 
witness  is  testifying  to  hearsay  evidence.  What 
Diego  Barbosa  said  is  for  Diego  Barbosa  to  testify 
on  the  stand,  not  for  Lt.  DeMello  to  testify.  I  would 
like  the  Court  to  instruct  the  witness  to  say  what 
he  did  and  said  and  what  he  saw,  and  not  what 
other  people  saw  or  what  was  reported  to  him. 

Mr.  Crockett:  Did  you  hear  Mr.  Barbosa  when 
he  said  this?  A.    Yes,  sir. 

Q.     In  the  presence  of  the  crowd  you  saw  there  ? 

A.     Yes,  he  was  present. 

Q.  And  that  was  said  in  the  presence  of  the 
crowd  that  was  there?  A.    It  was. 

Mr.  Crockett:  Court  please,  we  brought  testi- 
mony up  by  identifying  defendants  being  present 
at  that  time,  and  we  ask  that  to  be  received  at  this 
time.  If  it  isn't  properly  connected  up  then  it  would 
be  for  the  Court  to  strike  it  off.    It  is  unpossible 
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for  us — the  large  number  of  defendants  present 
make  it  necessary  for  us  to  produce  other  persons 
who  will  properly  identify  them.  As  counsel  well 
knows,  statement  made  in  the  presence  of  defend- 
ants is  admissible  testimony. 

Mrs.  Bouslog:  May  it  please  the  Court,  we  have 
no  evidence  of  who  was  or  was  not  present  at  the 
incident  at  this  time  so  I  fail  to  see  how  you  can 
connect  something  that  isn't  even  in  evidence. 

(Argument  by  Prosecution  and  Counsel  for 
Defense.) 

The  Court:     Overrule  that  objection. 

Mr.  Crockett:  Just  a  minute  ago,  Mr.  DeMello, 
you  stated,  ''At  the  same  time  Mr.  Barbosa  made 
motions  with  his  hands."  Would  you  mind  stand- 
ing up  before  the  Court  so  the  defendants  could  see 
and  illustrate  the  motions  that  were  made  by  Bar- 
bosa at  that  time  ? 

Mrs.  Bouslog :  Your  Honor,  I  am  going  to  enter 
the  objection  that  Lt.  DeMello 's  demonstration  of 
what  Barbosa  did  is  not  the  best  evidence.  There 
being  no  showing  best  evidence  is  available,  Mr. 
DeMello  should  not  be  permitted  to  demonstrate 
what  Mr.  Barbosa  did. 

(Argument  by  Prosecution  and  Counsel  for 
Defense.) 

The  Court:     Objection  overruled. 

Mr.  DeMello :     He  stood  on  the  dock  over  there 
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and  as  he  was  talking  to  the  Filipinos  in  Filipino 
and  then  later  said  "Go,  go"  and  motioning  with 
his  hands  for  them  to  go  as  he  started  across.  (De- 
Mello demonstrates  motions  made  by  Barbosa  with 
his  hands.) 

Mr.  Crockett:  Where  was  he  standing  at  that 
time  with  relation  to  the  crowd? 

A.     In  the  front  of  the  crowd. 

Q.  And  when  he  did  that,  did  he  remain  there 
or  did  he  move  forward  ? 

A.  He  moved  forward  toward  the  pineapple  bins 
with  the  crowd  following  him  and  he  ran  toward 
the  tables  they  have  over  there  where  they  drive  the 
trucks  between. 

Q.  And  as  the  crowd  followed  him,  what  pace 
did  they  maintain  ?  Walking  slowly  or  walking  fast, 
running  slowly  or  running  fast? 

A.  The  front  of  the  crowd  started  moving  very 
fast,  running  fast  toward  the  pineapple  bins  and 
the  back  end  was  moving  rather  slowly,  so  that  back 
portion  got  up  to  the  bins  and  some  of  them  stopped 
right  at  the  bins.  But  they  were  all  mauling  around 
over  there  while  others  climbed  upon  the  pineapple 
bins. 

Q.  What  happened  after  that  when  they  reached 
the  bins  ? 

A.  When  they  got  to  the  bins  some  of  them  had 
opened  up  the  gates  of  the  bins  and  pineapples  began 
falling  out,  while  others  climbed  on  the  bins  and 
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were  after  these  men  that  were  on  top  of  the  pine- 
apple bins.   They  then  began  punching  and  beating 
up  individuals  that  were  on  the  pineapple  bins. 

Q.  What  else  did  you  see  happen  with  regard 
to  those  men  on  the  bins? 

A.  They  did  not  remain  up  there.  They  got 
down,  I  don't  know  how  they  got  down.  They  were 
not  up  there,  later  saw  one  of  them  that  was  all  wet. 

Q.     You  recall  which  one  that  was? 

A.  Mr.  Marcus.  I  know  one  was  up  there  on 
the  pineapple  bin  that  about  five  or  six  of  them 
were  punching  at  him,  but  he  was  on  his  back.  Who 
he  was  I  could  not  say. 

Q.  What  else  happened  after  that  case  you  ob- 
served ? 

A.  After  that  the  police  in  the  meantime — the 
other  officers  were  shouting  for  these  men  to  stop 
and  after  they  punched  at  this  party  on  the  back  for 
a  while,  all  came  down  from  the  pineapple  bins  and 
walked  out  toward  the  sea  wall  and  went  down 
toward  the  Mana  dock  and  all  mauled  around  in 
that  area  outside  the  white  line. 

Q.  The  time  these  men  started  to  run  as  you 
testified,  after  Barbosa  spoke  to  them  and  made 
the  motion,  did  they  go  quietly  or  did  they  make 
noise?   What  was  the  nature  of  their  moving? 

A.  They  were  all  yelling  as  though  they  were — 
yelling  would  resemble  something  like  you  see  in  a 
western  movie  when  you  see  a  bunch  of  Indians 
going  at  the  settlers. 
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Q.  Could  YOU  illustrate  or  give  us  some  of  the 
samples  of  the  yelling'? 

A.     Well,  I  will  try  to  the  best  of  my  ability. 

Mrs.  Bouslog:  Mr.  Crockett,  to  be  sure,  Mr.  De- 
Mello now  is  representing  a  crowd  of  how  many 
people  ? 

Mr.  Crockett:     I  haven't  asked  him  that  question. 

Mrs.  Bouslog :     You  were  asking  him  to  yell. 

Mr.  Crockett:     I  did  to  give  us  a  sample. 

(Mr.  DeMello  gives  sample  of  yelling.) 

Q.  At  the  time  you  heard  the  yell,  by  one  per- 
son or  by  many  people  *? 

A.     By  a  lot  of  people,  not  by  one  individual. 

Q.  When  this  movement  occurred,  referring  to 
the  time  Barbosa  started  the  action,  about  how 
large  a  crowd  had  gathered  there  all  together  at 
that  time? 

A.     In  my  estimation,  about  100  to  150. 

Q.  And  about  what  proportion  or  what  number 
took  part  in  the  rush  ? 

A.  It  is  awfully  hard  for  me  to  say  because  they 
were  strung  all  the  w^ay  up  from  a  point  about  150 
feet  from  the  dock.  They  were  along  the  wall,  some 
were  still  at  the  wall  while  others  were  grouped 
I  would  say  about  50  to  75  just  in  a  group  close 
to  the  bins.  This  group  that  was  right  close  started 
across  while  the  others  that  were  further  up  started 
to  move  down  toward  the  bins   also. 
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Q.  Could  you  give  us  some  idea,  about  100  to 
150  there,  how  many  were  engaged  in  the  actual 
rush? 

A.  You  mean  those  that  charged  the  individuals 
on  the  pineapple  bins? 

Q.  No,  I  mean  those  that  took  part,  any  part 
whatever  in  the  rush,  that  is,  whether  they  charged 
the  pineapple  bins  or  whether  they  charged  any 
other  portion,  in  other  words,  moved  approximate!)^ 
from  the  position.  First  they  had  a  line  behind  the 
KAPU  line,  in  other  words  moved  across  the 
KAPU  line. 

Mrs.  Bouslog:  May  it  please  the  Court,  I  object 
to  the  question  as  misleading  and  unintelligible. 

Mr.  Crockett:     I  withdraw  that  question. 

Q.  About  how  many  people  were  engaged  in  the 
entire  rush,  that  is,  they  moved  toward  the  bins  or 
toward  the  other  portion  of  the  wharf  that  you 
mentioned? 

A.     I  would  say  about  100  to  125  of  them. 

Mr.  Crockett:  About  two  minutes  to  12  o'clock, 
I  suggest  we  adjourn  for  lunch  at  this  time. 

The  Court:     Court  will  adjourn  to  1:30  p.m. 

(Court  adjourned  at  12:00  noon.    Court  re- 
convened at  1:32  p.m.) 

Mr.  Crockett:    You  want  to  stipulate  defendants 
all  present? 
Mrs.  Bouslog:    Yes. 
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The  Court :  Mr.  DeMello  is  on  the  witness  stand, 
continue  with  his  examination. 

Mr.  Crockett:  Were  you  able  to  recognize  any 
of  the  persons  who  were  present  in  this  crowd  which 
you  described.  A.     I  was. 

Q.     Who  were  you  able  to  recognize? 

A.  Two  men.  Diego  Barbosa  and  another  party 
with  a  leather  jacket,  Pablo  Pineda. 

Q.  Diego  Barbosa  you  know  whether  or  not  he 
has  been  charged  in  this  offense? 

A.     He  has  been. 

Q.  And  Pablo  Pineda,  is  he  one  of  the  defend- 
ants in  this  case? 

A.  Pablo  Pineda  was  one  of  the  ones  picked 
up  in  the  last  group. 

Q.     Is  he  present  in  Court  now? 

A.     Yes,  he  is  standing  outside  on  the  porch. 

Mr.  Crockett:  Court  please,  I  ask  that  Pablo 
Pineda  be  asked  to  stand  up. 

Mrs.  Bouslog:  Defendants  are  not  required  to 
testify  against  themselves  and  that  privilege  to 
testify  in  favor  of  themselves  clearly  extends  too. 

(Argument  by  Prosecution  and  Counsel  for 
Defense.) 

Mr.  Crockett:  I  withdraw  the  question.  I  will 
ask  Mr.  DeMello  to  place  his  hand  on  Pineda.  Mr. 
DeMello,  will  you  go  and  place  your  hands  on  the 
man  you  believe  is  Pineda? 


vs.  LL.W.U.  etc,  161 

Exhibit  K— (Continued) 

(Testimony  of  Francis  B.  DeMello.) 

(Mr.  DeMello  walks  over  to  and  places  his 
hand  on  Pineda) 

Mrs.  Bouslog:  Is  this  the  man  you  think  is 
Pineda  1 

Mr.  DeMello:     I  don't  think,  I  know. 

Mr.  Crockett :  Mr.  DeMello,  during  the  time  that 
you  were  down  at  the  scene  of  this  incident,  will 
you  state  whether  or  not  you  made  any  pictures  ? 

A.  I  did.  I  took  movies  of  them  with  a  16  mm. 
camera. 

Q.     Were  the  films  developed? 

A.     They  were. 

Q.  And  have  you  examined  the  films  to  see 
whether  or  not  it  clearly  portrays  what  you  sav7 
happened  there?  A.    I  have. 

Q.  Have  you  the  films  with  you  at  the  present 
time?  A.     I  do. 

Q.  May  I  have  it?  Court  please,  at  this  time  we 
ask  that  the  film  which  witness  has  just  handed  to 
the  Prosecution  be  marked  for  identification  as 
Prosecution's  Exhibit  "A." 

Mrs.  Bouslog:  Your  Honor,  this  is  just  marked 
for  identification?  I  don't  think  they  have  been 
properly  identified  as  yet  as  having  been  taken  at 
the  place  and  time. 

Mr.  Crockett:  That  is,  after  these  pictures  were 
taken  by  you,  have  they  been  examined  to  ascertain 
whether  or  not  they  themselves  clearly  represent 
what  you  saw  at  the  time  they  were  taken? 
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A.  I  examined  them  and  they  were  exactly  what 
I  saw. 

Q.  Now  can  you  state,  Mr.  DeMello,  whether 
or  not  the  film  which  you  just  gave  the  Prosecution 
to  be  marked  for  identification  as  Exhibit  '*A,"  is 
that  what  is  commonly  known  as  moving  pictures'? 

A.     It  is. 

Q.  The  individual  scenes  show  on  there,  approxi- 
mately what  size  are  these?  A.     16  mm. 

Q.  And  will  you  state  whether  or  not  any  en- 
largements have  been  taken  from  that  film? 

A.  Some  enlargements  were  made  in  Honolulu 
from  that  film. 

Q.  Show^ing  you  a  group  of  pictures,  which  is 
numbered  on  the  back.  Court  please,  from  1  to  55, 
I  ask  you  to  examine  those  pictures  and  state 
whether  or  not  those  are  enlargements  made  from 
the  films  which  you  have  previously  identified  as 
being  the  ones  from  that  particular  location  and 
time. 

A.  These  are  all  taken  by  me,  the  pictures  were 
taken  by  me,  the  enlargements  made  from  the  many 
films  that  I  took. 

Q.    And  these  pictures  you  examined  before? 

A.    Yes. 

Q.  And  will  you  state  w^hether  or  not  these  pic- 
tures as  stills  or  enlargements  or  portion  of  your 
movie  film  clearly  portray  as  still  pictures  what 
happened  there  and  took  place  at  the  time  and  place 
concerned  which  you  previously  testified? 
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A.     They  do. 

Ml*.  Crockett :  Court  please,  at  this  time  we  offer 
the  fihn  in  evidence. 

Mrs.  Bouslog:  May  the  Court  please,  I  believe 
the  film  has  not  been  properly  identified  to  the  time 
which  it  has  been  taken.  If  Mr.  DeMello  took  it  in 
the  morning,  in  the  afternoon,  after  the  so-called 
rush,  it  isn't  properly  receivable  in  evidence.  The 
time  which  this  film  was  taken  has  not  been  fully 
stated.  The  date  as  well  as  time  must  be  confined 
to  the  period  which  alleged  incident  is  supposed  to 
have  happened. 

Mr.  Crockett:  I  submit  to  the  Court,  Court 
please,  the  time  and  place  have  been  fully  identi- 
fied. Will  you  please  explain  to  us  in  detail  the 
time  and  place  you  took  those  moving  picture,  the 
film  which  you  identified?  What  time  was  it,  the 
portion  up  until  the  entire  scene  was  taken? 

A.  The  portion  prior  to  the  incident  at  the 
Kamalapau  wharf  was  taken  on  the  14th  of  July 
in  the  year  1947  at  about  10  o'clock  in  the  morning. 
There  was  one  scene  of  one  individual,  Casemilo 
Millare,  he  was  sitting  in  the  car  that  was  taken 
on  one  of  the  pineapple  field  road  as  he  was  sitting 
in  his  car.  The  scene  of  the  incident  was  taken  at 
4:30  p.m.  on  the  14th  day  of  July,  1947,  and  all  the 
film  thereafter  that  incident  was  taken  at  the 
Kamalapau  wharf  on  the  14th  day  of  July,  1947. 
Eight  after  I  got  through  taking  the  scene  of  the 
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incident  I  put  in  a  new  magazine  and  took  all  the 
individuals  at  the  dock  that  was  over  there.  After 
I  got  through  the  second  magazine  I  put  the  third 
one  in  and  continued  to  take  the  rest  of  the  indi- 
viduals that  was  over  there,  kept  on  shooting  dif- 
ferent individuals  to  get  a  clear  identification. 

Mrs.  Bouslog:  May  it  please  the  Court,  I  am 
going  to  object  to  the  Court  on  receiving  the  film 
except  the  time  the  film  w^as  taken  of  the  in-cident 
itself.  The  pictures  that  were  taken  in  the  morning, 
the  pictures  that  were  taken  after  the  incident  have 
no  bearing  upon  the  actual  occurrence  itself  and 
therefore  can  not  be  received  in  evidence.  We  object 
to  the  introduction  of  the  films  being  received  in 
evidence  but  particularly  to  that  portion  which  the 
witness  testified  as  actually  taken  not  at  the  time 
of  the  incident.  Of  course,  we  have  not  seen  the  film, 
we  reserve  our  right  to  object  that  be  stricken  from 
the  record  after  w^e  have  seen  the  film. 

The  Court:     Prosecution  have  no  objection. 

Mr.  Crockett:  We  have  no  objection.  I  ask  for 
about  five  minutes  recess  to  make  Mr.  DeMello 
check  it  over  and  remove  that  which  counsel  have 
objected. 

(Court  recessed  at  1:52  p.m.    Court  recon- 
vened at  2:05  p.m.) 

The  Court:     Proceed. 

Mr.  Crockett:  Mr.  DeMello,  during  the  recess 
have  you  edited  your  film  so  that  now  it  includes 
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only  the  happenings  which  you  testified  at  that  inci- 
dent on  the  14th?  A.     Yes,  it  is. 

Q.     Beginning  with  what? 

A.  Beginning  with  the  barge  coming  in  at  about 
4:15  or  4:20  p.m.  on  the  14th  of  July,  1947. 

Mr.  Crockett:  At  this  time.  Court  please,  we 
renew  our  offer  to  have  the  film  be  received  in  evi- 
dence and  marked  Prosecution's  Exhibit  "A." 

Mrs.  Bouslog:  Your  Honor,  the  record  to  show 
that  Counsel  for  the  defendants  objects  to  the  intro- 
duction of  the  film  on  the  grounds  that  we  have  only 
the  word  of  the  witness  that  it  was  taken  at  the 
time  the  alleged  incident  occurred.  I  will  renew 
objection  after  the  film  is  shown  if  any  picture 
can  not  be  identified  at  that  time. 

Mr.  Crockett:  We  have  no  objection  to  having  it 
further  trimmed  only  to  the  incident. 

The  Court :  The  Court  accepts  this  film  as  Prose- 
cution's evidence  and  mark  it  Exhibit  ''A." 

Mr.  Crockett :  At  this  time  Prosecution  offers  in 
evidence  the  pictures  numbered  1  to  55  which  Mr. 
DeMello  has  testified  are  enlargements  of  individual 
scenes  from  this  particular  film.  We  ask  that  they 
be  received  as  well  as  Exhibit  '*B"  and  have  a 
police  of&cer  paste  them  on  large  papers  so  that 
they  would  be  easier  to  handle. 

Mrs.  Bouslog:  May  I  examine  the  pictures,  Mr. 
Crockett? 

Mr.  Crockett:     Yes. 
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(Court  recessed  at  2:10  p.ni.   Reconvened  at 
2:25  p.m.) 

Mr.  Crockett:  Court  please,  from  the  original 
group  that  we  presented  were  included  some  pic- 
tures which  I  thought  taken  at  the  time  of  the  inci- 
dent hut  taken  from  the  film  Court  has  excluded. 
They  are  niunber  6,  8,  10,  28,  30,  37,  40,  41,  42,  43 
and  51.    That  to  be  excluded  from  1  to  55. 

Mrs.  Bouslog:  May  it  please  the  Court,  having 
examined  the  pictures,  it  is  obvious  from  the  pic- 
tures themselves  that  one  can  not  tell  the  time  or 
place  at  which  the  pictures  were  taken.  Lt.  DeMello 
has  testified  he  took  pictures  during  the  course  of 
the  strike,  he  took  pictures  in  the  morning,  although 
in  the  morning  of  the  same  day  incident  occurred, 
around  4:30  in  the  afternoon,  there  is  no  internal 
evidence  on  the  pictures  indicating  the  time  they 
w^ere  taken.  They  are  so  blurred  and  so  unable  to 
discern  what  the  picture  is  about  in  many  instances. 
That  would  be  almost  impossible  for  a  person  to 
recognize  when  or  where  the  pictures  were  taken. 
For  that  reason  I  object  to  the  receiving  of  the 
pictures  as  evidence. 

(Argmnent  by  Prosecution  and  Counsel  for 
Defense.) 

Mr.  Crockett:  I  withdraw  the  offer  and  ask  Lt. 
DeMello.  You  heard  me  state  to  the  Court  I  with- 
draw certain  pictures'?  A.     Yes,  I  did. 
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Q.  Did  you  examine  the  portion  of  the  film  that 
you  took  off  from  the  original  film  which  you  said 
was  taken  in  the  morning  so  as  to  exclude  from 
these  pictures  1  to  55  and  exclude  from  them  those 
pictures  which  were  enlargements  or  portion  of  the 
film  taken  outside  the  incident? 

A.  I  have  examined  them  and  I  have  taken  them 
out  from  the  original  55  that  were  in  the  group. 

Q.  So  that  then  the  remaining  pictures  represent 
enlargements  from  portion  of  the  film  which  was 
taken  during  the  incident  and  immediately  there- 
after? A.    Yes. 

Mr.  Crockett:  At  this  time,  Court  please,  we 
again  offer  the  films  or  the  pictures  as  evidence 
and  marked  in  a  group  as  Prosecution's  Exhibit 

The  Court:  Pictures  accepted  as  Prosecution's 
evidence  and  marked  Exhibit  '^B." 

Mrs.  Bouslog:  I  already  objected  to  that  for  the 
reasons  stated. 

Mr.  Crockett :  Have  you  any  objection  to  having 
a  police  officer  or  the  clerk  paste  this  as  I  suggested  ? 

Mrs.  Bouslog :  Mr.  Crockett,  I  would  like  to  have 
the  defendants  be  offered  an  opportunity  to  examine 
the  pictures.  They  can  pass  them  around  then  they 
can  be  mounted  after  that  time. 

(Court  recessed  at  2:37  p.m.    Court  recon- 
vened at  3:00  p.m.) 
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Mr.  Crockett:  Would  you  mind  proceeding  with 
the  cross-examination? 

Mrs.  Bouslog:  I  would  rather  see  the  films  be- 
fore I  proceed  with  the  cross  examination  of  Mr. 
DeMello. 

Mr.  Crockett:  The  machine  will  have  to  be  run 
by  Mr.  Billson.  You  have  any  objection  to  Mr.  Bill- 
son  running  the  film? 

Mrs.  Bouslog:     No. 

(Court  recesses  to  view  film  run  on  screen  in 
the  Court  room.) 

The  Court:     Cross-examination? 

Mr.  Crockett:  I  don't  think  we  have  much  time 
to  proceed  any  further. 

Mrs.  Bouslog:  I  would  like  to  state  for  the  de- 
fendants I  would  like  to  continue  until  we  conclude 
the  hearing,  that  the  law  of  the  Territory  does  not 
contemplate  defendants  shall  be  held  indefinitely 
for  a  felony  charge  upon  a  complaint  of  a  police 
officer  which  is  the  case  in  this  instance,  and  ask 
that  the  Court  set  the  case  down  for  the  earliest 
possible  time  for  which  counsel  and  defendants  can 
be  present.  I  believe  at  the  conference  during  recess 
it  developed  that  the  28th  of  August  is  the  first 
possible  date  for  the  continuance  of  the  hearing,  I 
would  ask  that  the  hearing  be  continued  at  that 
time,  at  the  same  time  reserving  my  objection  to  not 
continuing  at  this  time  and  continuing  tomorrow 
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again.  Stating  for  the  record  I  believe  these  defend- 
ants are  being  illegally  held.  Prosecution  did  not  at 
the  last  time  proceed  to  show  evidence  of  probable 
cause. 

Mr.  Crockett:  Counsel  proposes  to  have  case 
set  on  the  28th  of  August.  Court  please,  Mr.  De- 
Mello will  be  detained  in  town  until  the  29th.  I 
think  we  have  other  witnesses,  we  can  go  ahead  and 
then  he  will  come  back  before  we  conclude  the 
hearing. 

The  Court:  Case  is  continued  until  the  28th  of 
August.   No  objection  by  Counsel? 

Mrs.  Bouslog:  I  have  no  objections  except  as  I 
have  stated.  (Correction  made  with  approval  of 
Court  4/27/48.) 

The  Court:  At  this  time  Court  is  adjourned 
until  August  28th. 

(Court  adjourned  at  3:15  p.m.) 

Continued  to  August  28,  1947. 

/s/  MUNAKI  MARIMOTO, 
Clerk-Stenographer. 


Thursday,   August   28,   1947 

Preliminary  hearing  continued  from  August  22nd, 
1947.  Court  convened  at  10:10  a.m.  with  Acting 
District  Magistrate  Young  Wa  presiding. 

Mr.  Wendell  F.  Crockett,  counsel  for  Prosecution. 


L 


170  W,  D.  Ackerman  etc.,  et  al. 

Exhibit  K— (Continued) 

Mrs.  Harriet  Bouslog,  counsel  for  Defendants. 

Mr.  Crockett:  We  are  ready  to  proceed,  if  the 
Court  please. 

Mrs.  Bouslog:     We  are  ready  to  proceed. 

The  Court:  The  interpreter  is  not  here  yet. 
We  will  proceed. 

Mrs.  Bouslog:  I  am  able  to  stipulate  again  that 
the  defendants  are  all  here. 

Mr.  Crockett:  We  so  stipulate,  if  the  Court 
please.  As  I  said  the  other  day,  Mr.  DeMello  had 
to  go  to  Honolulu  and  I  believe  will  be  back  to- 
morrow or  Saturday.  Before  we  conclude,  we  will 
have  him  back  for  cross-examination. 

Mrs.  Bouslog:  Do  you  mean  Mr.  DeMello  is  not 
here  today?  How  can  we  proceed  mthout  this 
witness  1 

The  Court:     I  thought  you  understood  that. 

Mrs.  Bouslog:  Was  an  effort  made  to  subpoena 
him  ? 

Mr.  Crockett:     It  was  mentioned  the  other  day. 

Mrs.  Bouslog:  I  did  not  so  understand  that  he 
was  not  to  be  here  for  cross-examination  today.  I 
would  like  to  have  the  Prosecution  show  cause  as 
to  why  Mr.  DeMello  was  not  subj^oenaed  and  re- 
quired to  be  present  today  for  purposes  of  cross- 
examination. 

Mr.  Crockett:  I  so  stated  before  and  thought 
that  you  imderstood  it  at  that  time  that  he  will  be 
here  tomorrow  or  Saturday. 

The  Court:     That  was  the  understanding — that 
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he  was  on  vacation  and  would  be  back  later. 

Mrs.  Bouslog :  I  did  not  so  understand  it,  but  it 
will  be  in  the  transcript  and  will  speak  for  itself 
when  we  get  it. 

Mrs.  Bouslog  (To  Court  Stenographer)  :  Are 
you  an  official  court  reporter  ? 

Court  Stenographer:  No,  I  am  just  assisting 
in  the  absence  of  a  court  stenographer. 

Mrs.  Bouslog :  Then  I  would  like  to  ask  that  the 
court  stenographer  be  sworn.    (Court  does  so.) 

Mr.  Crockett:     Call  Mr.  Bilson. 

The  Court:  The  interpreter  is  here  now.  Mrs. 
Lorita  Viduya  has  previously  been  sworn,  so  it 
will  not  be  necessary  to  do  so  again. 

Mr.  Crockett:  We  are  ready  to  proceed.  Call 
Mr.  Bilson. 

Mrs.  Bouslog:  Again  Your  Honor,  I  would  like 
to  ask  the  Court  for  an  order  to  exclude  from  the 
Courtroom  all  witnesses  who  are  to  testify. 

The  Court :  All  witnesses  who  are  to  testify  will 
please  leave  the  Courtroom. 

VAUGHN  BILSON 

Mr.   Vaughn  Bilson,  being  first  duly  sworn,   tes- 
tified as  follows : 

Direct  Examination 
Mr.  Crockett:    "What  is  your  name? 
A.     Vaughn  Bilson. 
Q.     Now,  Mr.  Bilson,  when  I  ask  you  a  ques- 
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tion  will  you  please  pause  a  little  to  give  the  inter- 
preter a  chance  to  interpret  to  defendants. 

A.     Yes,  sir. 

Q.     Where  do  you  live^  A.     Lanai  City. 

Q.  What  is  your  work?  Will  you  speak  a  little 
louder,  please,  so  that  everyone  can  hear. 

A.     Engineer  and  draughtsman. 

Q.  On  July  14th  were  you  down  at  Kaumala- 
pau  in  the  afternoon?  A.     I  was. 

Q.  I  was  referring  to  July  14th  of  this  year, 
1947.  A.     Yes. 

Q.     About  what  time  did  you  go  down?) 

A.     About  three  o'clock. 

Q.  When  you  arrived  did  you  note  whether  there 
were  many  persons  present  there  or  did  they  arrive 
after  you  did? 

Mrs.  Bouslog:  May  it  please  the  Court,  I  am 
going  to  object  to  the  form  of  the  question,  the  as- 
sumption there  were  people  there  in  the  same  ques- 
tion. 

Mr.  Crockett:  The  evidence  already  shows  from 
DeMello's  testimony  there  was  a  large  crowd  there. 

Mrs.  Bouslog:  You  asked  him  if  they  were  al- 
ready ther€. 

Mr.   Crockett:     That  shows  in  the  evidence. 

Mrs.  Bouslog:     But  not  by  this  witness. 

Mr.  Crockett:  We  will  withdraw  the  question. 
AVhen  you  [3*]  arrived  at  the  wharf  did  you  notice 
whether  or  not  there  were  many  people  congregated 
there?  A.     Yes,  I  did. 


=■'  Page  numbering  appearing  at  bottom  of  page  of  original  certified 
Transcript  of  Record. 
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Q.  What  happened  after  you  arrived  there, — 
what  took  place  *? 

A.  Shortly  after  I  arrived  more  people  came 
down,  several  car  loads. 

Q.  And  these  people  that  came  down,  what  did 
they  do  when  they  arrived  there? 

A.  They  left  their  cars  and  lined  up  along  the 
sea  wall. 

Q.  Did  you  see  Mr.  Fernandez  there  at  any 
time?  A.     Yes,  I  did. 

Q.     And  Mr.  Harrington?  A.     Yes. 

Q.     And  Mr.  Pavao  ?  A.     Yes. 

Q.  When  you  arrived,  what  was  Mr.  Fernan- 
dez doing? 

A.  Preparing  to  assist  in  mooring  the  barge  to 
the  dock. 

Q.  And  Mr.  Pavao,  did  you  notice  what  he  w^as 
doing  ? 

A.  He  was  also  directing  the  mooring  of  the 
barge. 

Q.  Now,  then,  these  people  who  you  say  arrived 
in  cars  and  parked  themselves  along  the  sea  wall, 
what  else  did  they  do,  if  anything? 

A.  The}^  remained  rather  quiet  and  congregated 
at  the  lower  end  of  the  sea  wall  along  the  wharf. 

Q.     How  long  did  they  remain  like  that? 

A.  Until  after  the  barge  had  been  landed  and  the 
crew  was  preparing  to  load  freight  on  it. 

Q.  After  the  barge  was  ready  for  loading  what 
if  anything,  happened  then?  [4] 
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A.  Mr.  Fernandez  went  to  the  crane  and  started 
to  drop  the  spreader-bar  to  the  bins. 

Q.  And  what,  if  anything,  did  this  crowd  do 
then? 

A.     At  that  particular  instant,  nothing. 

Q.  What  happened  after  Mr.  Fernandez  started 
to  lift  the  spreader-bar? 

A.  The  spreader-bar  was  lowered  to  the  bin  and 
Mr.  Johnson,  Mr.  Harrington  and  Mr.  Marquez  pre- 
pared to  connect  it  to  the  bin  and  the  crowd  broke 
into  a  riot  and  ran  over  to  the  bins,  climbed  up  and 
started  rioting. 

Mrs.  Bouslog:  I  object  to  "the  crowd  broke  into 
a  riot"  as  a  conclusion  of  the  witness. 

Mr.  Crockett :  I  think  that  is  plain  enough  Eng- 
lish and  not  a  conclusion. 

The  Court:     Objection  over-ruled. 

Mr.  Crockett:  How  long  did  this  disorder  con- 
tinue, Mr.  Bilson? 

A.     Only  a  very  few  minutes. 

Q.     Where  were  you  when  this  happened? 

A.  I  was  standing  on  the  extreme  makai  end 
of  the  loading  platform. 

Q.     And  at  that  time,  what  were  you  doing? 

A.     I  was  taking  pictures  with  a  movie  camera. 

Q.  You  have  the  film  you  took  at  that  time  with 
you?  A.     I  do. 

Q.  Have  you  examined  that  film  to  see  whether 
or  not  it  gives  a  true  and  accurate  picture  of  what 
you  saw  ?  A.     I  have,  and  it  does. 


vs.  I.L.W.U.  etc.  175 

Exhibit  K— (Continued) 

(Testimony  of  Vaughn  Bilson.) 

Q.  Does  this  fihn  contain  anything  else  besides 
what  happened  while  you  were  there  from  the  time 
you  arrived  imtil  the  time  the  trouble  started? 

A.  There  are  some  scenes  on  the  beginning  of 
the  film  [5]  which  were  taken  prior  to  my  arrival 
at  the  Harbor. 

Q.  Have  you  the  film  with  you  at  the  present 
time  %  A.     Yes. 

Q.     Will  you  produce  the  film? 

(Witness  shows  film  to  Court.) 

Q.  Can  you  tell  us  approximately  how  much  of 
this  was  taken  before  your  arrival  at  the  Harbor 
that  afternoon? 

A.     Approximately  the  first  fifty  feet, 

Q.  And  from  then  on  the  scenes  which  were 
taken  were  at  the  Harbor  from  the  time  you  arrived 
there  until  the  trouble  stopped?  A.     Yes. 

Q.  Could  you  unroll  the  first  fifty  feet  (witness 
unrolls  film).  Court  please,  I  want  to  offer  in  evi- 
dence the  remaining  portion  of  this  film  which  the 
witness  testified  as  being  taken  at  that  time  and 
represents  as  accurately  as  possible  what  happened 
there  from  his  own  observation  and  would  like  to 
ask  the  Court  that  the  film  not  be  cut  as  the  witness 
would  like  to  keep  it  intact.  Perhaps  we  could 
mark  the  film. 

Mrs.  Bouslog:  I  do  not  know  what  is  contained 
in  the  first  fifty  feet  and  it  would  be  improper  to 
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receive  it  as  part  of  the  official  record  since  it  is 
irrelevant.  I  object  without  a  further  showing. 
Mr.  Bilson  testified  he  arrived  about  3  o'clock,  that 
for  a  long  period  of  time  after  he  arrived  every- 
thing was  quiet  and  orderly.  There  would  have 
to  be  a  separation  of  the  film  taken  during  the 
alleged  incident  from  the  other  film  which  is  not 
sho^vn  to  have  any  relevance  to  the  incident  which 
is  alleged  to  have  occurred  there.  I  do  not  think 
that  it  is  proper  to  have  this  offered  in  evidence.  [6] 

The  Court:     That  is— the  first  fifty  feef? 

Mrs.  Bouslog:  No,  Mr.  Bilson  has  testified  he 
arrived  at  the  Harbor  at  3 :00  p.m.  and  has  testified 
merely  that  this  remaining  film  was  taken  from 
the  time  he  arrived  until  after  the  incident  oc- 
curred. Only  the  film  taken  during  the  incident 
is  relevant. 

Mr.  Crockett:  If  the  Court  please,  I  think  the 
question  of  the  film  which  leads  up  to  the  incident 
is  just  as  material.  It  is  certainly  not  prejudicial 
to  the  defendants  as  he  has  testified  that  whatever 
happened  at  that  time  w^as  peaceful  and  quiet.  How- 
ever, we  wish  a  portion  to  be  received  in  evidence 
as  it  connects  up  with  the  case  and  identifies  per- 
sons present.  We  have  a  right  to  rely  on  any  evi- 
dence leading  up  to  this  incident.  I  think  it  is  ma- 
terial. We  ask  that  all  the  fihn  pertaining  to  the 
case  be  taken. 

Mrs.  Bouslog :     I  think  it  for  counsel  for  defend- 
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ants  to  determine  what  is  i)re judicial  to  the  defend- 
ants. This  witness  has  testified  an  incident  oc- 
curred at  a  particular  time.  He  has  described  the 
incident  and  the  defendants  have  a  right  that  there 
not  be  introduced  evidence  against  them  which  is 
not  material.  There  was  no  showing  by  the  prose- 
cution that  some  of  the  defendants  did  not  leave 
or  that  this  film  was  taken  at  the  time  when  the 
alleged  incident  occurred.  There  was  no  testimony 
as  to  the  time  when  he  left, — perhaps  it  was  from 
3:00  p.m.  until  the  sun  went  down. 

The  Court:  Only  a  portion  will  be  introduced, 
the  first  fifty  feet  will  be  taken  out. 

Mrs.  Bouslog:  There  is  no  question  about  the 
first  fifty  feet.  Even  the  prosecution  does  not  con- 
tend that  is  admissible  in  evidence.  I  am  talking 
about  what  remains  the  part  which  Mr.  Bilson  tes- 
tified,— he  testified  that  he  started  taking  pictures 
at  3:00  p.m.    (Further  argument.)  [7] 

Mr.  Crockett:  The  Court  should  pass  on  the 
evidence. 

Mrs.  Bouslog :     May  I  see  the  film,  Mr.  Crockett  ? 

Mr.  Crockett:  Do  you  want  a  showing  with  the 
Court  present? 

Mrs.  Bouslog:  I  think  I  should  be  permitted  to 
see  the  film  and  the  defendants  should  see  it. 

Mr.  Crockett:  Do  you  want  it  shown  in  the 
Court  here? 


178  W.  D.  Acherman  etc.,  et  al. 

Exhibit  K— (Continued) 

(Testimony  of  Vaughn  Bilson.) 

Mrs.  Bouslog:  It  is  just  a  matter  of  examination 
by  counsel. 

The  Court:     We  will  take  a  short  recess. 

(Court  recessed  at  10:45  a.m.    Reconvened 
at  10:55  a.m.) 

Mrs.  Bouslog :  I  do  not  want  to  see  the  first  fifty 
feet. 

Mr.  Crockett:  We  can  rmi  it  through  the  pro- 
jector without  a  light  if  the  defendants  do  not 
want  to  see  it.  I  do  not  want  to  do  anything  to 
injure  the  constitutional  rights  of  the  defendants. 

(Mr.  Bilson  sets  up  projector  and  endeavors 
to  run  film.    There  is  some  delay.) 

Mrs.  Bouslog:  Let's  not  slow  down  the  process. 
As  long  as  it  is  clear  from  the  record  we  do  not 
mind  your  showing  the  first  fifty  feet. 

Mr.  Crockett  (to  Witness)  :  You  may  show  the 
first  fifty  feet. 

Mrs.  Bouslog:  Will  you  ask  Mr.  Bilson  to  state 
at  what  point  you  are  beginning  to  offer  this  film 
in  evidence? 

Mr.  Crockett:  Mr.  Bilson,  will  you  give  us  a 
warning  when  you  come  to  that  portion  of  the  film 
which  we  want  to  offer  in  evidence.  (Mr.  Bilson 
runs  film  in  Courtroom.) 

Mr.  Bilson:  It  starts  here,  where  the  boat  is 
shown  coming  into  the  Harbor  and  then  men  are 
running  and  jumping  up  on  the  bins. 
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Mr.  Crockett:  At  this  time,  if  the  Court  please, 
we  want  to  offer  the  film  in  evidence  beginning  im- 
mediately after  the  scene  showing  the  arrival  of 
the  tug  boat  and  beginning  at  the  time  when  the 
crowd  is  shown  rushing  [8]  over  to  the  bins  and 
climbing  upon  the  bins. 

The  Court:  That  portion  is  admitted  as  Prose- 
cution's evidence,  Exhibit  '^C." 

Mr.  Crockett :  Now  showing  you  pictures  I 
am  going  to  offer  collectively,  (hands  them  to  de- 
fense counsel  for  examination). 

Mrs.  Bouslog:  May  it  please  the  Court,  I  be- 
lieve three  of  these  pictures  are  taken  from  the  part 
which  was  not  introduced  in  evidence.  I  think  these 
were  taken  from  the  film  before  the  part  offered  in 
evidence. 

(Hands  pictures  Nos.  74,  68,  69,  70  and  80 
to  Mr.  Crockett.) 

Mr.  Crockett:  If  the  Court  please,  I  have  a 
group  of  pictures  here  and  instead  of  marking  them 
individually  for  identification  I  am  going  to  ask 
Mr.  Bilson  to  identify  these  first,  then  will  offer 
them  as  a  group.  Mr.  Bilson,  I  have  some  pictures 
marked  here  from  68-80.  Would  you  examine  these 
pictures  first  of  all  and  tell  us  if  they  are  enlarge- 
ments of  those  pictures  admitted  in  evidence? 

The  Court:  That's  exclusive  of  the  first  fifty 
feet?^ 

Mr.  Crockett:     I  will  exclude  those,  it  is  a  mat- 
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ter  of  evidence.    Are  they  made  from  the  movies 

you  took  ?  A.     They  were. 

Q.  Now,  would  you  go  through  these  and  pick 
out  those  made  before  the  first  fifty  feet  of  the 
movies  offered  in  evidence'? 

(Mr.   Bilson  looks  over  the  pictures,  picks 
out  four  pictures.)  [9] 

Mr.  Crockett :  These  are  Nos.  68,  69,  70,  74,  those 
were  taken  from  the  first  fifty  feet  and  the  others, 
Nos.  71,  72,  73,  and  75  to  80,  inclusive,  were  from 
the  portion  admitted  iu  evidence? 

A.     Yes. 

Mr.  Crockett :  We  offer  this  group  of  pictures  in 
evidence  (9  pictures). 

The  Court:  Admitted  in  evidence  and  marked 
Exhibit  "D." 

Mrs.  Bouslog :  I  w^ould  like  a  brief  recess  so  that 
the  defendants  may  examine  the  pictures  to  see  if 
their  facts  tally  with  mine. 

Mr.  Crockett:     No  objection. 

The  Court:     We  will  take  a  brief  recess. 

(Court  recessed  at  11:20  a.m.   Reconvened  at 
11:30  a.m.) 

(Mrs.  Bouslog  hands  pictures  to  Prosecutor 
Crockett.) 

Mr.  Crockett:  Showing  you  these  pictures 
marked  numbers  68,  69,  70,  74,  would  you  explain 
when  these  pictures  were  taken?' 
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A.  They  were  taken  shortly  after  my  arrival  at 
the  Harbor  at  three  o'clock. 

Q.  You  mentioned  in  one  portion  of  your  testi- 
mony that  you  saw  a  large  number  of  persons  ar- 
rive by  truck.  Do  these  pictures  have  any  relation 
to  those  persons  in  the  trucks'? 

A.  They  do.  They  are  pictures  of  some  of  the 
people  who  arrived  by  truck. 

Q.  And  about  how  long  before  the  incident  you 
mentioned  regarding  the  people  rushing  over  to  the 
bins, — about  how  long  before  were  they  taken  *? 

A.     About  45  minutes  to  an  hour  before.  [10] 

Q.  Do  these  pictures — referring  to  these  four — 
do  they  accurately  represent  what  you  saw  at  the 
time  you  took  them  ?  A.     They  do. 

Q.  If  the  Court  please,  we  ask  that  these  four 
pictures  be  marked  for  identification. 

Mrs.  Bouslog:  This  is  nothing  but  bad  faith  on 
the  part  of  the  Prosecution.  I  object.  The  prose- 
cution stated  they  would  not  offer  these  for  identi- 
fication.   I  think  the  Court  should  reject  the  offer. 

Mr.  Crockett:  I  think  counsel  misunderstood. 
I  stated  the  portion  of  fifty  feet  prior  to  the  inci- 
dent. I  stated  nothing  about  pictures.  I  stipulated 
that  the  moving  pictures  would  not  be  received  in 
evidence,  that  is,  the  first  fifty  feet. 

Mrs.  Bouslog:  But  Mr.  Bilson  stated  these  are 
from  the  movies  taken. 

Mr.  Crockett :     It  can  be  connected  up. 
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Mrs.  Bouslog:  I  reiterate  the  charge  of  bad 
faith. 

The  Court:  Admitted  for  identification  and 
marked  Exhibit  "E"  for  prosecution. 

Mr.  Crockett:  Mr.  Bilson,  at  the  time  this  inci- 
dent was  occurring  did  you  identify  any  of  the  per- 
sons who  were  engaged  in  that  incident? 

A.    Yes. 

Q.  Would  you  give  us  the  names  of  some  of 
those  who  were  identified  by  you  at  that  time  f 

Mrs.  Bouslog:  I  object.  I  think  identification  is 
a  conclusion  of  the  witness  and  the  question  should 
be  answered  in  a  different  way,  it  should  be  of  his 
own  knowledge.  [11] 

Mr.  Crockett:  Did  you  recognize  of  your  own 
knowledge  any  persons  present  there? 

A.     Yes. 

Q.  Will  3^ou  give  us  the  names  of  the  persons 
you  recognized? 

A.  A  man  known  to  me  by  the  name  of  ''Mo- 
lokai." 

Q.  Is  he  present  in  Court  ?  Could  you  point  him 
out  to  us  ? 

A.  Yes,  sitting  next  to  Mr.  Eraser  on  the  front 
seat. 

Q.     Do  you  know  what  his  correct  name  is? 

A.     No. 

Q.  T^Hiat  other  person  did  you  recognize  at  the 
time?  A.     A  man  known  to  me  as  Pablo. 
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Q.     Could  you  point  him  out? 

A.  Yes,  he  is  standing  in  the  doorway  (describes 
him). 

Q.     Did  you  recognize  any  other  jDersons? 

A.     A  man  whose  name  is  Quinton. 

Q.     Would  you  mind  pointing  him  ouf? 

A.     (Looks  Around)  :     He  is  on  the  porch,  sir. 

Q.  Will  counsel  object  to  his  coming  in  to  be 
identified  ? 

Mrs.  Bouslog:  The  individual  pointed  out  by 
Mr.  Bilson  will  come  in. 

Mr.  Crockett:  Is  this  the  man  coming  in  the 
door,  with  the  blue-striped  shirt  on?  A.     Yes. 

Q.     Who  else  did  you  see? 

A.     A  man  known  to  me  as  "Gigo." 

Mrs.  Bouslog:     As  what? 

A.     "Gigo"  is  the  name  I  know  him  by. 

Mr.  Crockett:  I  do  not  think  he  is  one  of  the 
defendants. 

Mr.  Bilson:     I  do  not  see  him  here. 

Mrs.  Bouslog:  He  was  present  at  the  time  but 
he  is  not  a  defendant,  to  your  knowledge  ?  [12] 

A.     Not  to  my  knowledge. 

Mr.  Crockett:     Not  in  these  present  proceedings. 

Mr.  Bilson :     Not  so  far  as  I  know. 

Q.     Any  other  person?  A.     No.  ■ 

Q.     Do  you  wish  to  cross-examine? 
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Cross-Examination 

By  Mrs.  Bouslog: 

Q.  Mr.  Bilson,  at  what  time  did  you  go  down 
to  the  Harbor  that  day? 

A.     Approximately  3 :00  p.m. 

Q.     At  w^hat  time  did  the  alleged  incident  occur? 

A.     Some  time  after  four,  I  think  about  4:30. 

Q.  At  whose  direction  did  you  go  down  to  the 
Harbor?  A.     Hawaiian  Pineapple  Co.,  Ltd. 

Q.     Specifically,  who?  A.     Mr.  D.  Eraser. 

Q.     Were  you  instructed  to  take  your  camera? 

A.     I  was. 

Q.  Were  you  down  at  the  Harbor  in  the  morn- 
ing? A.     I  was. 

Q.     Did  you  take  pictures  at  any  time? 

A.     I  did. 

Q.  You  are  employed  by  Hawaiian  Pineapple 
Company  and  this  w^as  considered  a  work  assign- 
ment ?  A.    Yes. 

Q.  What  were  your  instructions  from  Hawaiian 
Pineapple  Company? 

Mr.  Crockett:  To  which  we  object,  if  Court 
please.  We  are  not  trying  any  issue  of  the  Ha- 
waiian Pineapple  Company  but  only  of  the  inci- 
dent, such  instructions  would  be  irrelevant  and 
immaterial  in  this  case. 

Mrs.  Bouslog:  The  defendants  have  a  right  to 
show    these    [13]    are    criminal    proceedings    not 
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brought  in  good  faith  but  brought  by  private  inter- 
ests and  that  is  why  I  asked  the  witness  this  ques- 
tion. He  is  an  employee  of  the  Company  and  there 
was  a  strike.    (Argument.) 

Mr.  Crockett:  The  question  of  good  faith  does 
not  enter  into  this  picture.  The  question  is  whether 
they  should  be  bound  over  to  a  jury  and  for  a  trial 
jury  to  take  into  consideration,  a  question  of 
whether  the  incident  did  happen  and  good  faith  has 
nothing  to  do  with  it. 

Mrs.  Bouslog:  On  the  contrary,  the  proceedings 
here  is  for  the  purpose  of  determining  whether  or 
not  there  is  probable  cause  upon  which  your  Honor 
believes  that  a  jury  would  find  these  people  guilty 
if  indicted.  The  tests  are  the  same  as  will  take  place 
in  the  trial. 

The   Court:     Objection   sustained. 

Q.    Were  you  at  the  Harbor  in  the  morning'? 

A 

Q 

A 

Q 

A 

Q 

the 
roll? 
A 

Q 

which  were  offered  in  evidence  ? 


I  was. 

Did  you  take  any  pictures  in  the  morning  ? 
I  did. 

At  what  time  did  you  start  taking  pictures'? 

Some  time  between  ten  and  eleven,  I  believe. 

At  what  time  did  you  start  taking  pictures, 

pictures  that  were  shown,   that  is,   the  whole 

Shortly  after  my  arrival  at  three  o'clock. 
At  what  time  did  you  start  taking  the  films 
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A.  At  whatever  time  the  riot  started,  which  was 
around  4:30,  I  don't  know  exactly. 

Q.  Where  were  you  standing  while  you  were  tak- 
ing the  pictures,  the  pictures  offered  in  evidence? 

A.  On  the  extreme  makai  end  of  the  loading 
platform. 

Q.  We  do  not  have  a  blackboard  here,  do  we? 
I  am  not  sure  of  the  location  of  the  Harbor.  Were 
you  standing  inside  the  so-called  "kapu"  line  down 
at  the  Harbor?  (Prosecution  hands  counsel  a  map 
of  the  Harbor.)  Will  you  point  out  on  the  map 
where  you  were  standing?  (Witness  points  out  ap- 
proximate spot  on  map.)  For  the  record  we  will 
stipulate  that  is  Kaumalapau  Harbor.  Now,  were 
all  the  pictures  introduced  in  evidence  taken  from 
that  point  ?  A.     No. 

Q.  Will  you  describe  what  you  did  from  the 
time  the  pictures  shown  in  evidence  were  taken,  that 
is  the  point  w^here  you  stood  while  you  took  these 
pictures?   You  may  indicate  on  the  map. 

A.  I  climbed  on  top  of  the  next  bin  to  here,  I 
was  standing  here  (points  to  map,  approximate  lo- 
cation). 

Q.  Were  you  taking  pictures  all  during  the  time 
the  alleged  incident  occurred. 

A.  No,  it  took  some  time  in  between  to  wind  the 
spring  in  the  camera,  that  took  a  little  time. 

Q.  Mr.  Bilson,  you  have  stated  to  the  Court  that 
you  recognized  a  person  known  to  you  as  "Molo- 
kai,"  is  that  correct?  A.     It  is. 
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Q.  At  what  time  approximately  in  relation  to  the 
happening  of  the  incident  did  you  first  see  this 
individual?  That  is,  when  you  came  down  there 
that  afternoon? 

A.     I  saw  him  arrive  shortly  after  I  did. 

Q.  How  long  have  you  known  this  individual? 
This  person  known  to  you  as  ''Molokai"? 

A.     For  the  past  several  months. 

Q.     How  did  you  become  acquainted  with  him? 

A.  He  works  in  the  Engineering  Department, 
as  I  do. 

Q.  Did  you  observe  this  individual  at  all  times 
during  the  course  of  the  happening? 

A.     Not  at  all  times. 

Q.  Will  you  state  whether  you  can  positively 
identify  or  testify  that  the  person  known  to  you  as 
''Molokai"  was  present  at  all  times  when  the  al- 
leged incident  is  supposed  to  have  occurred? 

A.  He  was  there  when  it  started  and  was  there 
when  it  finished. 

Q.  You  mean  he  was  present.  He  was  at  the 
Harbor,  is  that  what  your  answer  indicates  ? 

A.    Yes. 

Q.  You  mean  he  was  at  the  Harbor  at  the  time 
of  the  alleged  incident?  A.     He  was  there. 

Q.  Will  you  tell  what  you  observed,  what  you 
yourself  saw  him  doing  during  the  time  the  alleged 
incident  happened? 

A.     I  saw  him  run  in  with  the  rest  of  the  crowd, 
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milling  around  with  them  and  help  to  open  and  spill 

out  the  pineapples  in  the  bins. 

Q.  How  many  people  were  in  the  group  that  ran 
in  and  milled  around? 

A.  I  did  not  count  them,  but  I  would  judge 
about  one  hundred  and  fifty. 

Q.  I  believe  your  own  pictures  do  not  show  that 
many. 

A.  My  pictures  cannot  take  in  as  many  as  my 
eyes  can  due  to  the  limitations  of  the  camera. 

Q.  In  other  words,  the  pictures  do  not  represent 
a<?tually  what  you  saw*? 

A.     They  represent  portions  of  w^hat  I  saw. 

Q.  Now,  you  stated  you  saw  "Molokai"  run  in, 
mill  around  with  the  others.  Can  you  positively 
swear  he  was  in  the  group  at  all  times'?  [16] 

A.     I  cannot  say  at  all  times. 

Q.  Mr.  Bilson,  at  the  time  when  this  alleged  inci- 
dent occurred,  how  many  police  officers  were 
present?  A.     There  were  six,  I  believe. 

Q.    Will  you  name  them,  please? 

A.  Asst.  Chief  Freitas,  Lt.  Medeiros,  Officer 
Takahama,  Officer  Birondo,  a  CajDtain  of  detectives, 
I  believe  from  Maui,  whose  name  escapes  me  at  the 
moment. 

Q.  And  how  many  employees  of  the  Company 
were  present?  A.    About  six  or  seven. 

Q.    Will  you  name  those  you  can  recall  ? 

A.  Mr.  Harrington,  Johnson,  Marquez,  Pavao, 
Fernandez,  myself. 
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Q.  That's  all  you  can  positively  recall  and  iden- 
tify as  having  been  present*?  A.    Yes. 

Q.  Will  you  state  if  any  police  officer  present 
at  the  time  you  were  present  read  the  law  to  the 
defendants  or  ordered  them  to  disperse? 

A.     I  did  not  see  or  hear  it. 

Q.  When  you  were  present,  if  a  police  officer 
had,  you  would  have  seen  or  heard  it? 

A.     Not  necessarily. 

Q.  Well,  you  stated  that  this  is  a  map  of  the 
Harbor  and  you  were  standing  here  during  the 
time  you  took  the  pictures. 

A.     I  did  not  say  that. 

Q.    Will  you  describe  where  else  you  went? 

A.     I  was  chased  off  and  went  down  to  the  barge. 

Q.  The  alleged  incident  all  occurred  in  this  area  ? 
Right  here?  (points  to  map.)  [17]  Now  how  long 
have  you  known  Pablo  Pineda,  or  the  man  known 
to  you  as  Pablo  Pineda? 

A.  I  have  seen  him  around  town  for  several 
months. 

Q.  You  know  him  only  by  name?  Just  by  see- 
ing him  around?    He  does  not  work  with  you? 

A.     No. 

Q.  You  do  not  think  it  is  possible  you  could 
confuse  him  with  some  one  else? 

A.     Not  now. 

Q.  We  are  talking  about  July  14th — do  you 
think  you  would  have  been  able  to  pick  him  out  of 
a  crowd  of  people?  A.     Yes. 
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Q.  Will  you  state  when  you  first  saw  this  indi- 
vidual known  to  you  as  ' '  Pablo ' '  on  that  afternoon  ? 
The  time? 

A.     The  time  by  the  clock  I  would  not  know. 

Q.  Will  you  state  how  long  you  have  known  the 
person  known  to  you  as  "Quinton"? 

A.     About  six  months. 

Q.     How  did  you  become  acquainted  with  him? 

A.     He  works  in  the  Carpenter  gang. 

Q.  And  did  you  observe  this  individual  know^n 
to  you  as  "Pablo"  at  all  times  during  the  alleged 
incident  % 

A.  It  would  have  been  very  difficult  to  observe 
any  one  individual  for  the  entire  period  down  there. 

Q.  As  a  matter  of  fact,  Mr.  Bilson,  it  would  be 
almost  impossible  to  identify  an  individual  among 
a  crowd  of  people  down  there  and  recall  just  what 
each  individual  was  doing  during  the  course  of  time. 

A.  It  would  be  difficult  to  say  what  he  was  doing 
during  the  entire  time,  but  I  can  recall  seeing  each 
of  these  individuals  at  certain  tunes  and  places, 
doing  certain  things.  [18] 

Q.  And  the  defendants  you  have  mentioned  are 
the  only  individuals  you  could  identify  by  sight  and 
nickname  at  the  Harbor  that  day? 

A.    Yes. 

Q.  That's  absolutely  all  you  could  identify  of 
your  own  knowledge.  A.     There  is  one  more. 

Q.     In  other  words  you  could  identify  by  sight 
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and  knowledge,  your  own  personal  knowledge,  five 
persons  present  outside  of  the  supervisors  and 
police  officers'? 

A.     The  number  I  mentioned  before. 

Q.  Will  you  state  then  the  number  of  individuals 
you  could  recognize  of  your  own  personal  knowl- 
edge? 

A.  The  number  I  gave  you  before,  plus  one  more 
which  I  recall  since  I  have  been  here  in  Court. 

Q.     I  asked  for  the  number,  Mr.  Bilson. 

A.     Five  would  be  correct. 

Q.  How  long  have  you  lived  here  on  the  island 
of  Lanai? 

A.     Approximately  one  year  and  six  months. 

Q.  During  all  that  time  you  have  been  employed 
by  Hawaiian  Pineapple  Company  1  A.     Yes. 

Mr.  Crockett:  You  say  you  re<3all  another  per- 
son, could  you  give  us  his  name  ?  A.    Makekau. 

Q.     He  is  present  here  ? 

A.  I  think  he  is.  I  saw  him  standing  in  the 
doorway  a  moment  ago.    (Points  him  out.) 

Q.  Sitting  on  the  porch  with  a  bright  yellow 
shirt  on — standing  now  in  the  doorway*? 

A.     Yes.  [19] 

Mrs.  Bouslog :  At  what  time  did  you  first  recog- 
nize Mr.  Makekau  *? 

A.     I  have  just  now  recalled  the  name. 

Q.  At  what  time  did  you  notice  the  person  you 
have  now  recalled*? 
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A.  Sometime  before  the  riot  started,  shortly 
before. 

Q.  That  would  be,  in  your  estimation,  around 
four  ?  A.     Approximately. 

Q.  Now  this  person  whose  name  you  have  re- 
called, did  you  have  him  under  observation  at  any 
time  during  the  course  of  the  so-called  alleged 
incident  ? 

A.     As  an  individual  among  the  crowd. 

Q.  In  other  words,  you  cannot  testify  as  to  any- 
thing he  did  as  an  individual  apart  from  the  crowd  ? 

A.     No. 

Q.     That's  all. 

The  Court:     Court  will  recess  until  1:30  p.m. 

Mrs.  Bouslog:  May  we  have  a  shorter  adjourn- 
ment"? 

Mr.  Crockett:  I  think  1:30  p.m.  is  a  reasonable 
time. 

The  Court :     Court  will  recess  until  1 :30  p.m. 

(Court  recessed  at  12:00  noon.    Reconvened 
at  1:35  p.m.) 

Mrs.  Bouslog:  We  are  ready  to  proceed,  Your 
Honor. 

The  Court :  The  Prosecutor  Avill  be  here  in  a  few 
minutes. 

Mr.  Crockett:  We  are  ready  to  proceed.  Court 
please.    Call  Mr.  Heminger. 
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being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Mr.  Crockett:     What  is  your  name? 

A.     Murray  V.  Heminger. 

Q.    What  is  your  occupation? 

A.     School  principal.  [20] 

Q.  On  July  14th  of  this  year  1947  were  you 
down  at  Kaumalapau  wharf  here  on  Lanai,  on  that 
afternoon  between  3  and  5  p.m.  ?  A.     I  was. 

Q.  About  what  time  did  you  say  you  went  down 
there  ? 

A.  My  wife  and  family  and  I  left  here  shortly 
after  three  o'clock. 

Q.  The  testimony  so  far  shows  that  sometime 
after  three  o'clock  c.  barge  came  in  and  Mr.  Fernan- 
dez and  others  prepared  to  tie  up  the  barge, — were 
you  present  about  that  time?  A.     I  was. 

Q.  And  there  is  also  testimony  tending  to  show 
at  or  about  that  time  a  large  number  of  persons 
present  rushed  over  to  the  bin  where  some  of  the 
men  were  working.  Were  you  present  when  that 
happened?  A.     I  was. 

Q.  About  where  were  you  when  that  trouble 
happened? 

A.  I  was  on  the  stone  wall  next  to  the  Mana  dock 
and  sitting  right  near  John  Maile  at  the  time,  about 
sixty  feet  from  where  the  bins  were  stacked  up  on 
the  wharf. 
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Q.  And  while  you  were  down  there  did  you  at 
any  time  take  pictures  of  what  hai^pened? 

A.  I  did.  I  took  some  moving  pictures  at  that 
time. 

Q.  When  did  you  start  taking  the  moving  pic- 
tures, that  is,  at  what  period  of  that  action  was  it 
that  you  began  to  take  pictures? 

A.  I  would  say  just  shortly  after  a  riot  broke 
out  and  over  a  hundred  odd  men  rushed  the  pine- 
apple  bins   there. 

Q.  How  long  did  you  continue  to  take  pictures 
of  what  was  happening  there?  [21] 

A.  I  took  pictures  until  the  film  ran  out  of  the 
camera,  I  estimate  about  15 — 20  feet. 

Q.  And  the  film  which  you  took  at  that  time, 
has  it  been  developed? 

A.  The  film  has  been  developed  and  I  have  it 
right  here. 

Q.  Have  you  had  occasion  to  examine  the  pic- 
tures after  they  were  developed?  A.     I  have. 

Q.  Will  you  state  whether  or  not  the  pictures 
which  were  taken  which  are  shown  on  the  film 
accurately  portray  what  took  place  at  that  time  ? 

A.  I  would  say  that  the  films  are  accurate.  I 
remember  distinctly  the  setting  of  the  camera  at 
32  frames  per  minute  and  the  distance  of  about  GO- 
SO  feet  that  I  was  away  from  the  bins  and  the 
shutter  speed  at 

Mrs.  Bouslog:  I  will  waive  this  technical  busi- 
ness of  the  camera. 
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Mr.  Crockett:     O.K. 

Q.     Do  you  have  the  film  with  you? 

A.     Yes. 

Q.  Court  please  I  want  to  exhibit  this  film  be- 
fore offering  it  in  evidence.  Does  this  contain  any 
other  scene  except  what  you  are  testifying  to? 

A.     No  other  scene. 

(Mr.   Crockett   hands   film   to   Mrs.   Bouslog 
for  examination.) 

Mr.  Crockett :     Mr.  Bilson,  will  you  run  this  film  % 

Mr.  Heminger:  I  can  run  it,  to  save  time.  (Film 
shown.) 

Mr.  Crockett:  If  the  Court  please,  we  offer  in 
evidence  this  portion  of  film  which  was  shown  and 
ask  it  be  marked  Exhibit  ''F".  [22] 

The  Court:  Re<?eived  in  evidence  and  marked 
Exhibit  "F". 

Mrs.  Bouslog:  I  would  like  before  you  make 
your  ruling  to  object  to  the  introduction  of  the  film 
which  was  taken  after  the  time  of  the  alleged  inci- 
dent as  it  has  no  relevance  to  the  charge. 

Mr.  Crockett:  You  mean  the  part  where  the 
pineapples  are  shown  to  be  spilled  around  outside? 

Mrs.  Bouslog:     It's  a  matter  of  time. 

Mr.  Crockett:     I  think  it  was  taken  at  the  time. 

Mr.  Heminger:  After  the  men  withdrew  from 
the  scene? 

Mrs.  Bouslog:  This  is  highly  irregular.  If  Mr. 
Crockett  wants  to  question  the  witness,  okeh,  but 
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the  witness  should  not  ask  questions.    I  believe  the 
witness  stated  these  were  taken  after  the  incident 
occurred  ? 

Mr.  Crockett:  I  don't  know  if  it  makes  much 
difference,  just  a  few  pineapples  on  the  ground.  It 
is  part  of  the  res  gestae,  if  the  Court  please.  TVhat 
part  do  Tou  want  taken  out, — ^the  part  which  came 
after  the  specific  incident  where  the  bins  opened 
and  pineapples  are  shown  strewn  on  the  ground? 

Mrs.  Bouslog:  I  believe  no  pineapples  were 
charged,  Mr.  Crockett. 

(Argument.) 

Mr.  Crockett:  I  submit  to  a  ruling,  if  Court 
please. 

The  Coiu't:     Court  will  admit  this  as  evidence. 

Mr.  Crockett :  Mr.  Heminger,  showing  you  elev- 
en pictures  (^vill  you  examine  these,  Mrs.  Bous- 
log)— hands  them  over  for  examination  and  they 
are  examined  and  returned — ^^vhich  are  marked  57 
to  67  inclusive,  I  will  ask  you  to  examine  these 
pictures  and  state  whether  these  reproductions  are 
taken  from  the  film  just  exhibited  by  you? 

A.  I  would  say  these  are,  although  they  are  not 
arranged  in  order  of  the  film  shown.  (Examines 
pictures.)  [23] 

Q.     But  they  are  reproductions  ? 

A.     I  would  say  they  were. 

Q.  Do  they  truly  and  ac<!urately  portray  the 
scene  as  you  saw  it  at  the  time? 
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A.     Yes,  they  do. 

Q.  If  the  Court  please,  we  offer  in  evidence  pic- 
tures numbered  from  57  to  67  inclusive  and  want 
to  mark  it  as  prosecution's  Exhibit  "G". 

The  Court:  Admitted  in  evidence  and  marked 
Prosecution's  Exhibit  "G". 

Q.     Cross-examine. 

Cross-Examination 

By  Mrs.  Bouslog: 

Q.  Why  did  you  go  down  to  the  pier  on  that 
day  ? 

A.  Merely  to  take  my  family,  my  daughter,  my 
son  and  a  lady  visiting  us  to  the  Harbor  to  swim. 

Q.  Were  you  asked  to  go  down  there  by  the 
representatives  of  the  Hawaiian  Pineapple  Com- 
pany? A.     I  was  not. 

Q.  Were  you  standing  by  the  wall  at  all  times 
when  you  were  taking  the  pictures,  by  the  stone 
wall? 

A.  Not  at  all  times,  but  most  of  the  time  right 
in  the  vicinity. 

Q.  In  other  words,  you  never  crossed  the  so- 
called  "kapu"  line? 

A.  No,  I  never  crossed  the  line.  If  you  are  talk- 
ing about  the  time  of  the  incident,  no, — after  the 
incident,  I  did. 

Q.    How  long  have  you  known  Mr.  Maile? 

A.  About  four  years.  I  have  been  fishing  with 
him. 
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Q.  You  say  he  was  standing  beside  you  at  the 
time  when  the  alleged  incident  happened? 

A.  No,  at  the  time  he  was  not  standing  there, 
at  the  time  before,  he  was  sitting  and  standing  both. 

Q.  During  the  time  the  alleged  incident  hap- 
pened, was  part  of  the  crowd  standing  completely 
outside  the  kapu  line? 

A.  I  believe  that  they  were,  I  am  not  sure.  I 
think  most  of  them  were  outside  the  kapu  line, 
although  I  am  not  sure. 

Q.  And  how  many  would  you  estimate  were  in- 
side? 

A.  I  could  not  tell  you — is  this  before  the  inci- 
dent? 

Q.  I  am  talking  about  during  the  incident.  The 
question  was  at  the  time  the  alleged  incident  hap- 
pened. Will  the  Court  instruct  the  witness  to  try 
to  understand  the  questions? 

(Argument.) 

Mr.  Crockett:  Counsel's  question  is  hard  to  un- 
derstand. 

Mrs.  Bouslog:  Just  answer  the  question  as 
asked. 

The  Court:     Do  you  understand  that? 

A.     All  right. 

Q.  What  time  did  you  say  you  went  down  there. 
What  time  did  you  get  down  there  ? 

A.  I  got  there  twenty  to  twenty-five  minutes 
after  three.   I  do  not  recall  the  exact  time. 
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Q.  At  the  time  you  got  down  there,  how  many 
j)eople  do  you  estimate  were  in  the  crowd? 

A.  At  the  time  I  arrived  there,  there  were  prob- 
ably a  couple  dozen  there. 

Q.  Around  24  people?  How  many  supervisors 
of  the  Hawaiian  Pineapple  Company  w^ere  there 
that  you  recognized  when  you  got  down  there? 

A.     The  only  ones  I  recognized — I  have  a  list 

Mrs.  Bouslog:  Will  the  Court  instruct  the  wit- 
ness to  answer  the  questions  put  to  him  without 
reference  to  any  list? 

The  Court:     Please  answer  the  questions. 

Q.  How  many  Company  supervisors  did  you 
recognize  ? 

A.  I  would  rather  name  them  than  to  make  a 
guess  at  them.  [25] 

Q.  I  will  re-state  the  question — will  you  name 
all  the  Company  supervisors  you  observed  during 
the  time  you  were  down  there  ? 

A.  I  recognized  Mr.  Munro,  Mr.  Pavao,  Mr.  Fer- 
nandez, Mr.  Bilson,  Mr.  Kluge,  Mr.  Fred  Johnson, 
Mr.  Harrington,  Capt.  J.  Calhau.  I  am  not  sure  of 
Capt.  Calhau,  the  Mana  may  not  have  arrived  by 
then.  That's  all  I  can  recall  off-hand.  Oh  yes,  Mr. 
Marquez  was  there.    Mr.  Fraser  was  there. 

Q.  In  other  words,  that  is  all  the  Company  peo- 
ple you  recall?  Did  any  of  the  Company  people 
present  ask  you  to  take  pictures  ?  A.     Yes. 

Q.     Who? 
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A.  Mr.  Bilson  asked  me  if  I  would  take  some 
pictures.  He  had  two  cameras  and  I  said  sure  I 
would. 

Q.  In  other  words,  he  asked  you  specifically  to 
take  pictures?  A.     That's  right. 

Q.  How  many  police  of&cers  were  present  at  the 
time  you  went  down  there? 

A.     I  would  say  five  or  six. 

Q.  Did  you  recognize  any  of  them  by  sight  or 
name?  A.     I  did. 

Q.  Will  you  state  the  names  of  those  whom  you 
recognized  ? 

A.  Officer  Takahania,  Lt.  Medeiros,  Mr.  Frei- 
tas,  I  do  not  know  his  capacity,  from  Maui,  and 
the  gentleman  who  testified  the  first  day,  a  police 
officer  in  uniform,  I  do  not  know  his  name,  a  Mr. 
Seabury  and  a  Mr.  Murayama.  He  was  in  civilian 
clothes.  I  know  he  is  a  police  officer  because  I 
played  golf  with  him.    That  is  all  I  can  recall. 

Q.  Did  any  of  these  police  officers,  at  any  time 
that  you  observed,  read  the  riot  act  to  the  crowd  ? 

A.     What  do  you  mean  by  the  riot  act?  [26] 

Q.  By  riot  act  I  mean  the  law  which  says  the 
police  are  supposed  to  read,  ^'You  are  hereby  un- 
lawfully assembled,"  etc., — (explains  statute.) 

A.     That  I  do  not  know. 

Q.  Well,  you  were  present  at  all  times  weren't 
you  ?  A.     Yes. 

Q.  Did  the  police  officers  address  the  crowd  as 
a  whole  ? 
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A.  When  the  men  broke  across  where  they 
started  to  load  the  bins  I  saw  them  definitely  try 
to  stop  the  crowd  from  rushing. 

Q.  I  am  asking  you  if  they  spoke  to  the  crowd 
as  a  whole.  A.     That  I  do  not  know. 

Q.  You  did  -not  observe  any  police  officer  order- 
ing any  crowd  to  go  home  before  or  during  the 
time  the  incident  was  happening? 

A.     The  officers  told  them  to  get  back. 

Q.  Did  you  at  any  time  hear  any  police  officer 
order  the  crowd  to  disperse  or  go  home? 

A.     The  answ^er  is  no. 

Q.  You  stated  that  there  w^ere  about  twenty-four 
people   present   at   about   3:20? 

A.     That's  my  estimate. 

Q.     Did  any  people  come  down  after  that? 

A.    Yes. 

Q.    About  how  many  and  how  much  after? 

A.  I  would  estimate  100  to  150  people  arrived 
later. 

Mr.  Crockett:  Court  please,  counsel  has  asked 
for  an  interpreter  and  is  not  using  the  interpreter. 
It  is  a  big  disadvantage  w^hen  I  have  a  question  to 
ask  and  I  think  she  should  labor  under  the  same 
disadvantage.  [27] 

Mrs.  Bouslog:  The  interpreter  is  here  for  the 
defendants,  but  the  answer  does  not  always  have 
to  be  translated.  Mr.  Heminger,  when  did  the  peo- 
ple come  down,  before  or  after  the  alleged  incident  ? 
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A.  The  100  to  150  came  down  before  the  alleged 
incident  happened. 

Q.     What  time  did  you  leave  the  Harbor? 

A.     I  left  the  Harbor  some  time  after  five  o'clock. 

Q.  About  how  long  was  that  after  the  incident 
was  over? 

A.  I  would  have  to  guess, — 15  to  20  minutes,  I 
am  not  sure. 

Q.     Your  best  guess  is  15  to  20  minutes? 

A.  It  would  be  just  a  guess,  probably  about  20 
minutes. 

Q.  Did  you  observe  any  people  coming  down 
after  the  incident  was  over?  A.     I  did. 

Q.     How  many? 

A.     I  observed  one  small  truck  load  of  men. 

Q.     Is  that  all?  A.     That's  all  I  noticed. 

Q.  About  how  many  people  would  you  estimate 
were  in  that  truck? 

A.    Possibly  twenty,  more  or  less. 

Q.  You  said  a  while  ago  that  you  observed  while 
the  incident  was  going  on  there  were  soijae  people 
who  were  standing  completely  outside  the  kapu 
line? 

A.  I  believe  there  were  some  people  standing 
outside  the  kapu  line. 

Q.     That's  along  the  stone  wall?  A.    Yes. 

Mr.  Crockett:  You  mentioned  that  the  men 
broke  across.  What  did  the  police  officers  do  when 
they  started  breaking  across? 
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A.  As  I  recall,  the  police  officers  made  a  desper- 
ate attempt  to  stop  the  crowd  from  going  across. 

Q.  And  at  this  time  when  they  broke  across  the 
line,  was  any  warning  given  that  would  cause  a 
person  to  believe  it  was  going  to  happen  or  did  it 
happen  suddenly? 

A.  As  I  recall  it,  it  seemed  to  me,  I  am  quite 
certain  that  men  with  arm  bands  marked  '^  union 
police"  started  to  talk  to  the  crowd.  I  did  not 
understand  it  as  it  was  in  a  foreign  tongue.  There 
was  some  excitement  there  and  I  felt  something  was 
going  to  happen. 

Mrs.  Bouslog:  May  I  move  the  answer  be 
stricken.    What  the  witness  believes  is  incompetent. 

Mr.  Crockett:  No  objection.  Was  there  any 
warning?  Was  the  motion  made  rather  sudden. 
Counsel  has  asked  w^hether  the  police  read  the  riot 
act.  Was  there  anything  that  happened  which  would 
indicate  something  was  about  to  happen? 

(Argument  between  counsel  on  this  question.) 

Mrs.  Bouslog:  I  believe  the  question  is  im- 
proper, but  will  leave  it  to  the  Court. 

The    Court:     Objection   overruled. 

A.  To  answer  that  question,  the  crowd  started 
to  surge  forward  and  as  I  recall  it,  the  Assistant 
Chief  of  Police  tried  to  get  them  to  go  back.  They 
broke  shortly  after  that. 

Mr.  Crockett:    That's  all. 
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Mrs.  Bouslog:  The  Assistant  Chief  of  Police 
attem^Dted  to  get  them  to  go  back  across  the  kapu 
line — ^was  this  the  "desperate  attempt"?  What 
actually  did  the  Chief  do"? 

A.  The  Chief  tried  to  quiet  them  down  and  tried 
to  talk  to  them  and  actually  signalled  to  them  not 
to  come  forward,  that  is  all  I  recall  seeing.  [29] 

Mrs.  Bouslog:     That's  all. 

Mr.  Crockett:     That's  all. 

ANTHONY  D.  FERNANDEZ 

being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Crockett : 

Q.     What  is  your  name? 

A.     Anthony  D.  Fernandez. 

Q.    Where  do  you  live? 

A.    Kaumalapau,  Lanai. 

Q.  Now  when  I  ask  you  a  question,  will  you 
please  pause  a  bit  to  give  the  interpreter  a  chanee 
to  interpret  the  question.  Where  are  you  employed  ? 

A.    Down  at  Kaumalapau  wharf. 

Q.  Were  you  down  at  Kaumalapau  on  July  14, 
1947?  A.    I  was. 

Q.  Do  you  recall  in  the  afternoon  say  between 
three  or  four  o'clock  an  incident  happening  there 
where  persons  engaged  in  picketing  rushed  forward 
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and  made  a  charge  on  the  pineapple  bins  and  other 

things  of  that  nature?  A.     I  do. 

Q.     What  were  you  doing  when  that  happened? 

A.    I  was  operating  the  crane. 

Q.     Was  that  after  the  barge  came  in? 

A.    Yes. 

Q.  Tell  the  Court  just  what  happened  to  you,  if 
anything,  from  the  time  the  barge  came  in,  in  con- 
nection with  this  incident  that  I  just  mentioned. 

The  Court :  Do  not  make  }'our  statements  too 
long  so  that  it  will  be  easier  to  translate. 

A.  When  the  barge  came  in,  I  went  on  the  crane 
to  load  the  pineapple  bins  from  the  wharf  to  the 
barge.  As  soon  as  I  hooked  on  to  the  first  bin, 
before  it  was  lifted  from  the  dock,  people  were 
around  rushing  on  the  bin.  I  remained  on  the  crane 
until  some  of  the  men  came  up  to  [30]  attack  me, 
then  I  left  the  crane  and  went  down  and  stood  on 
the  wharf.  When  I  got  down  from  the  crane  I  stood 
around  and  some  of  the  men  came  for  me,  grabbed 
me  from  the  back  and  started  shoving  me  around. 
Before  I  knew  it,  there  was  a  whole  flock  of  men  all 
around  me,  some  of  them  punching,  pulling,  shov- 
ing. I  forced  my  way  down  to  the  smaller  wharf. 
When  I  got  down  to  the  small  wharf  these  men 
that  were  chasing  me  stopped  so  I  went  back  and 
talked  to  some  of  them.  I  told  them  everything 
was  all  "pau"  that  we  won't  be  loading  the  barge. 
After  I  got  through  they  started  after  me  again. 
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I  got  to  the  edge  of  the  wharf.  They  were  shouting 
and  instead  of  going  flat  I  went  overboard.  When 
I  got  in  the  water  I  started  swimming  towards  the 
small  boat  that  was  on  the  side  of  the  barge.  I 
climbed  up  on  the  smaller  boat  and  remained  there 
until  we  took  the  barge  out  to  the  tow  boat. 

Q.  While  you  were  in  the  water  did  anything 
happen  to  youf 

A.  While  I  was  in  the  water  someone  threw 
pineapples  at  me. 

Q.  What  did  you  do  then  when  they  threw  pine- 
apples at  you?  A.     I  dived  underneath. 

Q.  Did  you  recognize  and  can  you  identify  any 
of  the  persons  who  climbed  up  on  the  crane  which 
you  were  operating?  A.     Only  one. 

Q.     Who  was  that  ?  A.     John  Maile. 

Q.  Did  you  identify  or  did  you  recognize  any  of 
the  other  persons  who  were  present  during  or  since 
this  trouble?  [31] 

Mrs.  Bouslog:  I  object.  It  is  all  right  to  ask 
for  identification,  but  counsel  cannot  ask  if  he 
identified  any  of  them  since.  He  is  supposed  to 
testify  to  what  he  saw  and  observed. 

Q.  I  am  asking  if  he  identified  any  persons  who 
were  there  at  that  time. 

Mrs.  Bouslog:     That  is  all  right. 

A.    A  few. 

Q.    Will  you  give  us  the  names  of  those  persons  ? 

A.     Pavao,  '^Buck"  Manriki,  Fred  Johnson,  Har- 
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rington,  Bilson,  Sgt.  Takahama,  Asst.  Chief  Freitas, 

Lt.  Medeiros,  Capt.  Seabury. 

Q.     Any  others  you  recognized? 

A.  There  was  a  little  group  of  men  sitting  on 
the  sea  wall  quite  a  distance  away  from  where  we 
were  supposed  to  be  working. 

Q.  Do.  you  know  the  names  of  any  of  these  men 
who  were  there? 

A.  There  was  John  Maile.  There  were  so  many 
of  them,  I  could  not  see  very  well  to  identify  dis- 
tinctly.  It's  been  so  long.    There  was  Alipio  Sajor. 

Q.     Where  did  you  see  Alipio  Sajor? 

A.  He  was  standing  next  to  me,  right  next  to  the 
crane. 

Q.  What  time  was  he  standing  next  to  you,  was 
that  at  the  time  the  trouble  happened,  or  before,  or 
afterward  ? 

A.     While  the  trouble  was  going  on. 

Q.  Do  you  recall  any  others  that  were  there 
while  the  trouble  was  going  on? 

A.     There  was  this  guy  by  the  name  "Gigo." 

Q.     Grigo, — where  was  he,  where  did  you  see  him  ? 

Mrs.  Bouslog:  May  it  please  the  Court,  there  is 
no  showing  that  he  is  one  of  the — oh,  all  right,  go 
ahead. 

A.     He  was  on  a  table  next  to  the  pineapple  bin. 

Q.    Do  you  recall  any  others? 

A.     Before  or  after  the  trouble? 

Q.  Well,  do  you  recall  any  who  were  there  imme- 
diately before  the  trouble? 
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A.  There  were  two  steward  trucks  there.  But 
there  was  so  big  a  group  of  men  I  could  not  very 
well  identify  them.  My  mind  was  set  on  loading  the 
barge.  I  did  not  take  notice  very  much  of  the  in- 
dividuals. 

Q.     Is  that  all  you  are  able  to  recall  right  now? 

A.     That's  right. 

Q.    You  know  a  man  by  the  name  of  Kaopuiki? 

A.     I  do. 

Q.     What  is  his  first  name? 

A.  We  have  three  working  for  us  down  at  the 
Harbor,  one  is  Isaac,  one  Harry,  and  Daniel. 

Q.  Do  3''ou  recall  seeing  Daniel  Kaopuiki  at  any 
time  that  afternoon? 

Mrs.  Bouslog :  May  it  please  the  Court,  this  wit- 
ness has  identified  all  the  people  he  recognized  and 
now  the  prosecution  is  trying  to  coach  his  own  wit- 
ness, and  the  (juestion  should  not  be  allowed.  That 
ness,  and  hte  question  should  not  be  allowed.  That 
is  all  that  is  competent  for  this  Court  to  receive. 

Mr.  Crockett :  When  a  witness  has  exhausted  his 
memory  the  prosecution  is  allowed  to  question  him 
to  refresh  his  memory.  This  is  an  important  ques- 
tion, your  Honor. 

Mrs.  Bouslog:  I  would  like  counsel  to  submit 
his  authorities.    Might  we  have  a  brief  recess? 

Mr.  Crockett :  I  do  not  need  a  recess,  I  can  find 
it  in  a  minute.  (Reads  from  law  book.  Further  ar- 
gument.) 
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Mrs.  Bouslog :  But  this  witness  has  not  indicated 
his  memory  needs  refreshing.  He  stated  his  mind 
was  on  the  pineapple  barge.  This  section  that  Mr. 
Crockett  read  [33]  has  no  application  to  the  case 
in  which  the  witness  has  testified  directly  that  he 
has  named  all  the  people  he  could  identify.  Are 
you  impeaching  your  own  witness? 

Mr.  Crockett:  If  it  becomes  necessary,  I  may 
have  to.  If  he  still  maintains  he  did  not  see  these 
people  I  may  have  to.  I  do  not  think  it  will  be 
necessary  to  go  that  far. 

Mrs.  Bouslog :  The  prosecution  does  not  indicate 
his  intention  to  impeach  his  own  witness.  What  he 
wants  to  do  is  refresh  his  memory.  The  witness 
has  stated  that  he  has  thought  of  all  the  names  of 
the  people  who  w^ere  there  on  that  particular  oc- 
casion. Since  Mr.  Crockett's  witness  has  so  testified, 
Mr.  Crockett  is  bound  by  that  testimony  unless  he 
wants  to  impeach  his  own  witness.  Will  you  im- 
peach your  own  witness? 

(Further  argument.) 

Mrs.  Bouslog :  The  ruling  in  criminal  trials,  and 
in  civil  trials  is  that  the  person  using  a  witness  or 
calling  a  witness  is  bound  by  the  testimony.  (Reads 
from  law  book.) 

Mr.  Crockett:  Then  I  will  if  it  becomes  neces- 
sary. 

Mrs.   Bouslog:     (Eeads   from   law   book.)     The 
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Court  must  give  permission  to  introduce  evidence 
and  when  the  Court  has  given  permission  then  Mr. 
Crockett  may 

Mr.  Crockett :  Just  a  minute — will  you  read  the 
rest  of  that  section  there*?  (Counsel  reads  from  Sec. 
9845,  R.L.H.  '45.   Page  1314.) 

Mrs.  Bouslog :  You  should  ask  leave  of  the  Court 
to  impeach  your  own  mtness  and  when  you  have 
been  given  permission  then  you  may  proceed  to 
follow  the  statute,  otherwise 

Mr.  Crockett:  I  ask  leave  to  impeach  this  wit- 
ness, as  he  has  previously  made  a  statement  that  he 
recognized  tw^o  other  persons,  Kaopuiki  and  Poki- 
l^ala. 

The  Court:     You  are  so  allowed.  [34] 

Mr.  Crockett:  Do  you  recall,  Mr.  Fernandez, 
making  a  statement  to  the  police  that  you  also  rec- 
ognized Kaopuiki? 

Mrs.  Bouslog:  I  believe  you  are  not  following 
the  statute. 

Mr.  Crockett:  I  know  what  the  .statute  is.  I  am 
doing  so, — all  in  its  proper  time  and  place. 

Mrs.  Bouslog:     (Reads  from  law  book.) 

Mr.  Fernandez:     I  do. 

Mr.  Crockett:  Is  it  a  fact  that  you  did  recog- 
nize Kaoi)uiki  at  that  time  and  place? 

A.     I  did. 

Q.     Whereabouts  did  you  see  Kaopuiki  ?' 

A.    He  was  sitting  on  the  sea  wall. 
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Q.  About  what  time  in  relation  to  the  time  you 
say  you  were  operating  the  crane,  before  or  after? 

A.     Before. 

Q.     How  long  before? 

A.     About  half  an  hour  before. 

Q.     Which  Kaopuiki  was  that?' 

A.     Daniel  Kaopuiki. 

Q.     He  is  present  here  in  Court? 

A.     He  is. 

Q.     Can  you  point  him  out  to  the  Court  ? 

A.  He  is  there  in  the  white  shirt,  last  seat. 
(Points  him  out.) 

Q.  Will  you  go  and  put  your  hand  on  his  shoul- 
der. (Witness  indicates  third  man  from  the  aisle 
sitting  in  the  rear  seat,  wearing  a  white  shirt,  and 
puts  hand  on  shoulder.) 

Q.  Did  you  make  a  statement  to  the  police  offi- 
cers that  you  recognized  a  man  by  the  name  of 
Pokipala?  A.     Yes. 

Q.     Where  did  you  see  him? 

A.     Sitting  on  the  sea  wall. 

Q.  And  about  what  time  was  that,  when  you  saw 
Pokipala?  [35]  How  long  before  or  after  the  inci- 
dent which  happened  to  you  ? 

A.     About  half  an  hour  after. 

Q.     Is  Pokipala  present  here  ?  A.     He  is. 

Q.     Will  you  point  him  out  to  the  Court  ? 

A.  He  is  sitting  here.  Witness  goes  to  Pokipala 
and  places  hand  on  shoulder. 
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Q.  You  mentioned  Alipio  Sajor?  Did  you  see 
him? 

Mrs.  Bouslog :  If  the  Court  please,  Mr.  Crockett 
has  impeached  this  witness.  He  is  now  going  back 
to  direct  examination.  After  imj)eaching  this  wit- 
ness he  is  not  permitted  to  resume  direct  exami- 
nation. 

Mr.  Crockett :  Why  do  you  say  I  am  not  permit- 
ted to  resume  direct  examination  ? 

Mrs.  Bouslog:  Well,  I  cannot  see,  at  this 
point, 

Mr.  Crockett :  Well,  then,  proceed  with  cross-ex- 
amination. 

Mrs.  Bouslog:     No  questions. 

Mr.  Crockett:     We  will  ask  for  a  recess. 

The  Court:     We  will  take  a  short  recess. 

(Court  recessed  at  3:25  p.m.    Reconvened  at 
3:40  p.m.) 

KIICHI  TAKAHAMA 

being  first  duly  sworn,  testified  as  follow^s: 

Direct  Examination 

Q.  What  is  your  name? 

A.  Kiichi  Takahama. 

Q.  What  is  your  position? 

A.  Police  Officer,  Maui  County  Police. 
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Q.     Are  you  stationed  on  the  Island  of  Lanai? 

A.    Yes,  I  am. 

Q.     Were  you  here  on  the  14th  day  of  July,  1947  ? 

A.     Yes,  I  was.  [36] 

Q.  Were  you  down  at  Kaumalapau  landing  be- 
tween the  hours  of  three  and  five  on  that  date*? 

A.     I  was. 

Q.     About  what  time  did  you  go  down  there '? 

A.     About  3:30  p.m. 

Q.     And  who  did  you  go  down  there  with? 

A.  I  w^as  w^ith  Asst.  Chief  Freitas,  Capt.  Sea- 
bury,  Lt.  Medeiros,  Lt.  DeMello,  Officer  Murayama. 

Q.  When  you  arrived  at  the  wharf  did  you  no- 
tice whether  or  not  any  of  the  employees  of  the 
Hawaiian  Pineapple  Company  were  already  there, 
working  there? 

A.     I  did  notice  some  of  them  were  there. 

Q.  And  at  the  time  you  arrived,  what  employees 
did  you  see  present?  I  am  referring  to  working 
there  when  you  arrived  ? 

A.  I  have  seen  the  following  persons,  Anthony 
Fernandez,  Manuel  Pavao,  Jerry  Harrington,  Fred 
Johnson. 

Q.  Any  others  ?  Do  you  recall  any  others  ?  What 
was  Mr.  Fernandez  doing  when  you  arrived  there? 

A.     He  was  tending  to  the  barge  that  just  got  in. 

Q.  When  you  arrived  there  did  you  notice 
whether  or  not  there  were  any  large  group  of  men 
in  a  picket  line  or  anything  of  that  nature  ? 
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A.     I  did  notice  about  150  men. 

Q.  Were  they  there  before  you  got  there  or  did 
they  come  after  you  got  there  ? 

A.     They  got  there  shortly  after  we  got  there. 

Q.     How  did  they  arrive  there? 

A.  I  have  seen  the  cars  coming  down  the  wharf. 
The  men  alighted  from  the  cars  and  gathered  along 
the  stone  wall,  stretched  out  for  about  fifty  yards. 

Q.  Did  you  notice  a  kapu  sign  there,  that  is,  any- 
Avhere  nearby  on  the  wharf? 

A.     I  did  notice  a  sign  over  there. 

Q.  From  that  kapu  sign  there  was  a  white  line 
painted  [37]  somewhere? 

A.  Yes,  the  kapu  sign  was  there  and  a  white 
line  was  marked  over  there  in  the  area  in  which 
the  people  w^ere  working. 

Q.  When  these  people  arrived,  as  you  have  just 
testified,  and  strung  along  a  line  of  fifty  feet  or 
more,  were  they  anywhere  near  the  kapu  sign  or 
white  line.  What  was  their  position  in  relation  to 
that  sign  or  line  ? 

A.  These  men  were  all  on  the  stone  wall.  There 
is  a  distance  between  the  sign  and  stone  wall  of 
about  100  feet.  It  was  about  4 :30  p.m.  that  the  men 
got  across  the  kapu  sign  and  into  the  working 
area. 

Q.  When  they  first  arrived  what  did  they  do? 
Where  did  they  stay  with  respect  to  the  sign  and 
the  line  ? 
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A.  When  they  first  arrived  they  gathered  in 
about  two  files  stretched  about  fifty  yards  from  the 
Mana  wharf  towards  the  northern  section  of  the 
stone  wall.  There  were  several  union  police  with 
arm  bands. 

Q.     What  were  they  doing  at  that  time? 

A.  Some  of  them  were  standing,  some  sitting 
down. 

Q.  Were  any  engaged  in  marching,  moving 
around  at  all? 

A.  The  men  with  the  arm  bands  were  doing 
most  of  the  walking  up  and  down.  The  men 
gathered  over  there  were  in  a  steady  manner,  some 
talking,  some  moving  about. 

Q.  And  up  until  about  4:30  p.m.  they  remained 
on  the  unrestricted  side  of  the  kapu  line? 

A.  Yes,  they  were  on  the  unrestricted  side  of 
the  kapu  line. 

Q.  Were  you  there  when  the  barge  came  in  and 
was  docking  alongside  the  wharf? 

A.     Yes,  I  was  there.  [38] 

Q.  Was  there  any  noticeable  change  in  what  the 
crowd  did  immediately  after  the  barge  was  docked 
from  what  they  were  doing  immediately  prior  to 
that  time  ? 

A.  Yes,  these  men  gathered  along  the  sea  wall 
seemed  manifestly  excited.  Most  of  them  were  talk- 
ing in  Filipino,  so  I  do  not  know  w^hat  they  were 
talking  about. 
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Q.  And  what,  if  anything,  did  they  do  besides 
talk  in  an  excited  manner? 

A.  As  soon  as  the  barge  got  in  and  got  moored 
the  men  on  the  northern  end  of  the  stone  wall  were 
converging  in  a  downward  movement  towards  the 
pineapple  bins  stacked  inside  the  white  line. 

Q.  And  did  they  form  any  line  or  ami:hing  of 
that  nature? 

A.  They  were  in  a  long  string  or  line,  it  is  hard 
to  say  if  they  were  in  a  line  in  a  group  stretched 
for  about  fifty  yards. 

Q.     And  then,  what  happened  after  that? 

A.  About  4:30  p.m.  Sonny  Fernandez  was  op- 
erating the  crane.  He  was  about  fifty  feet  from 
us.  We  were  standing  outside  the  white  line.  The 
spreader  was  being  put  on  the  bins,  about  eight 
bins  there.  Some  of  the  men  were  working  on  top 
of  the  bins.  As  soon  as  the  men  were  attempting  to 
hook  up  the  bin  to  the  pineapple  spreaders  these 
men  rushed  into  the  white  line,  that's  the  men 
who  were  standing  along  the  sea  Avail.  They  rushed 
inside  the  white  line  and  some  of  them  got  on  top 
of  the  pineapi:)le  bins. 

Q.  You  mentioned  that  Sonny  Fernandez  was  op- 
erating the  crane.  Was  he  the  one  just  in  here  a 
few  minutes  ago  as  a  witness? 

A.     Yes,  he  is  the  person. 

Q.     Was  any  person  up  on  top  of  the  bin? 

A.  The  only  person  I  recognized  on  top  of  the 
bin  was  Harrington.  [39] 
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Q.  When  these  men,  as  you  say,  rushed  forward, 
what  happened? 

A.  Sonny  Fernandez  was  operating  the  crane  in- 
side at  the  time  of  the  rush  from  these  men  and 
I  saw  John  Maile  get  on  top  of  the  crane  and  I  seen 
Sonny  run  down  the  makai  side  of  the  crane  and  he 
got  in  the  midst  of  these  men  who  rushed  into  the 
w^hite  line. 

Q.  Just  before  this  rush  occurred  did  you  notice 
whether  or  not  an}^  person  gave  any  kind  of  signal 
either  by  voice  or  motion  which  started  the  rush. 

A.  This  fellow  I  recognized  over  there  was  Diego 
Barbosa. 

Q.     Does  he  have  any  other  name  or  nickname? 

A.     I  have  known  him  as  "Gigo." 

Q.  Do  you  know^  whether  or  not  he  is  one  of  the 
defendants  at  present  before  this  Court? 

A.     He  is. 

Q.  Isn't  he  one  of  the  defendants  already  com- 
mitted to  the  Grand  Jury  ?  Have  you  got  that  clearly 
in  mind?  A.     He  has  already  been  committed. 

Q.  So  that  he  is  not  one  of  the  defendants  pres- 
ent before  the  Court  in  this  case?  A.     No. 

Q.  What  kind  of  sign  did  "Gigo"  give  to  start 
this  off? 

A.  "Gigo"  was  talking  in  Filipino,  which  I  do 
not  understand,  and  he  was  followed  by  several  oth- 
ers.   They  all  got  into  the  white  line. 

Q.  Did  you  see  him  make  any  sign  besides 
talking? 
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A.  No,  I  did  not  see  any  signs.  I  saw  Mm  talk- 
ing. 

Q.  Now,  you  have  mentioned,  getting  to  the  point 
where  you  saw  John  Maile  climb  up  on  the  crane. 
What  happened  after  he  climbed  up  on  the  crane? 

A.  After  John  Maile  got  on  top  of  the  crane, 
Sonny  [40]  Fernandez  ran  down.  He  was  running 
down  towards  the  makai  side  of  the  wharf  and  got 
into  the  group  of  men  who  rushed  into  the  white 
line. 

Q.     What  happened  after  that? 

A.  Well,  the  men  who  got  into  the  white  line 
were  chasing  after  Fernandez  and  Fernandez  was 
making  an  effort  to  escape.  He  dodged  here  and 
there  among  the  men  and  finally  jumped  into  the 
water. 

Q.  What  happened  after  he  jumped  into  the 
water  ? 

A.  After  Fernandez  jumped  into  the  water  the 
men  who  rushed  into  the  white  line  they  were  seen 
all  along  the  wharf  area  near  the  crane  and  inside 
of  the  barge  that  was  docked  and  some  of  them 
were  still  on  the  bins,  the  pineapple  bins. 

Q.  Did  you  see  anything  hai^pen  to  anybody  on 
the  bin  ?  A.     That  I  did  not  see. 

Q.  What  else  did  you  see  which  happened  or  oc- 
curred at  that  time? 

A.  After  Fernandez  got  in  the  water  I  have  seen 
the  eight  bins  on  the  wharf  and  the  side  doors  were 
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opened  and  the  pineapjiles  were  left  on  the  ground 
and  on  the  wharf  and  some  of  the  pineapples  were 
thrown  in  the  wharf  area. 

Q.  What  other  persons  did  von  recognize  there 
during  this  incident? 

A.  The  men  I  recognized  in  the  incident  inside 
of  the  white  line  were  Diego  Barbosa,  A.  Baso- 
liso,  George  Ramaila,  Jose  Sotelo,  Victor  Degamo, 
Daniel  Casil,  John  Maile.  These  are  the  men  I  have 
seen  inside  the  white  line. 

Q.  Can  you  tell  us  what,  if  anything,  the  ones 
you  mentioned  did, — for  instance,  I  think  you  first 
mentioned  "Gigo," — did  you  notice  what  he  was 
doing  during  this  affair"?  [41] 

Mrs.  Bouslog :  It  apj^ears  from  the  evidence  that 
Diego  Barbosa  is  not  a  defendant  in  this  case.  In 
the  interest  of  time  I  would  like  to  dispense  with 
what  he  did,  if  he  is  not  before  the  Court. 

Mr.  Crockett:  If  the  Court  please,  it  is  part  of 
the  res  gestae.  He  took  part  in  this  offense  and  was 
engaged  in  it  and  we  have  a  right  to  show^  what 
happened. 

The  Court:     Objection  over-ruled. 

A.  Diego  Barbosa  was  first  seen  hitting  several 
men  behind  him  and  he  was  seen  rushing  into  the 
white  line  where  the  kapu  line  was. 

Mrs.  Bouslog:  I  am  going  to  object  to  the  wit- 
ness saying  what  was  seen.  He  should  state  what 
he  saw. 

Mr.  Crockett:     No  objection. 


220  W.  D.  Ackerman  etc.,  et  at. 

Exhibit  K — (Continued) 

(Testimony  of  KiicM  Takaliama.) 

A.  I  saw  Diego  Barbosa  rushing  into  the  white 
line,  followed  by  several  other  men  and  thereafter 
I  lost  him  in  the  crowd  that  were  mingled  over 
there. 

Q.  And  the  other  you  mentioned,  the  rest  that 
you  mentioned, » I  believe  it  was  Basiliso  Arruiza? 

A.  I  saw  him  inside  the  white  line  where  the 
kapu  sign  was  placed. 

Q.     What  was  he  doing  inside  the  white  line? 

A.  I  saw  him  running  here  and  there.  He  had  a 
hat  on  at  the  time.    I  lost  him  in  the  crowd. 

Q.  Now,  the  next  man,  Victor  Degamo"?  What 
did  you  see  him  do'? 

A.  I  saw  Victor  Degamo  inside  the  white  line. 
He  grabbed  a  piece  of  lumber,  2x4,  about  seven  feet 
long.  He  grabbed  this  lumber  so  I  took  it  away 
from  him.  He  agreed  to  that  and  then  he  got  lost 
in  the  crowd. 

Q.     And  Ramaila,  how  about  him? 

A.  I  saw  George  Ramaila  inside  the  white  line 
where  the  kapu  line  was  placed  and  I  lost  him  in 
the  crowd.  [42] 

Q.     I  think  the  next  one  was  Sotelo  % 

A.  I  saw  Sotelo  near  Victor  Degamo  when  he 
had  the  stick.    Sotelo  was  nearby.    I  lost  him  also. 

Q.    And  Casil? 

A.  I  saw  him  inside  the  group  when  the  men 
were  running  here  and  there  mside  the  white  line. 

Q.    And  Maile? 
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A.  I  saw  John  Maile  get  on  top  of  the  crane 
from  the  maiika  side  where  Sonny  Fernandez  was 
inside  the  crane  and  as  soon  as  Sonny  Fernan- 
dez got  off  the  crane  I  lost  sight  of  him. 

Mr.  Crockett :  Shall  we  take  a  recess  ?  It  is  4 :00 
p.m.? 

The  Court:  We  will  adjourn  until  tomorrow  at 
10 :00  a.m. 

Friday,  August  29th,  1947 
(Court  convened  at  10:10  a.m.) 

The  Court :     Are  you  ready  to  proceed? 

Mrs.  Bouslog:  We  are  ready  to  proceed.  We 
will  stipulate  that  all  the  defendants  are  present 
from  my  roll  call  of  five  minutes  ago. 

Mr.  Crockett:  We  will  so  stipulate.  We  are 
ready  to  proceed,  Court  please,  on  direct  examina- 
tion of  Mr.  Takahama.  Call  Mr.  Takahama. 

Mrs.  Bouslog:  Is  there  anv  wav  w^e  can  have 
benches  brought  in?  I  would  like  to  have  all  the 
defendants  in  here. 

The  Court:     That  is  all  the  benches  we  have. 

Mr.  Crockett:  Now,  Mr.  Takahama,  you  gave 
us  some  names  yesterday  of  the  persons  you  saw 
during  the  incident  which  you  described.  Were  there 
any  other  persons  that  you  identified  while  down 
there?  That  is,  immediately  after  the  incident  or 
at  any  other  time  ? 
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Mrs.  Boiislog:  I  am  going  to  object  to  the  form 
of  the  question,  "were  there  any  other  people  you 
identified  there  or  any  other  time"?  We  are  in- 
terested in  the  alleged  [43]  offense  which  was  taking 
place. 

Mr.  Crockett:  Court  please,  if  the  answer  is 
"yes"  the  Prosecution  will  connect  up  and  show  the 
time  and  place — I  can't  put  everything  in  one  ques- 
tion. 

The  Court:     Objection  over-ruled. 

Q.     Answer  the  question. 

A.  Right  after  the  incident  when  the  men  were 
on  their  way  back  to  the  stone  wall,  I  have  taken 
down  some  notes  to  identify  the  persons  over  there 
and  they  are  as  follows: 

Q.  Well,  wait  a  minute.  You  did  identify  some 
persons'?  A.     I  did. 

Q.     Will  you  give  the  names  of  these  persons  ? 

A.     The  names  are  Sam  Shin,  Hiroshi  Oshiro. 

Q.     Oshiro,  what  is  his  other  name? 

A.     "Molokai." 

Q.     Mariano  Dugay,  Vicente  Saloricman. 

Mrs.  Bouslog:  May  it  please  the  Court,  I  want 
to  say  at  this  point  that  Mr.  Crockett  said  he  w^as 
going  to  connect  up  his  question  before  asking  wit- 
ness to  give  the  names.  He  did  not  so  connect  up 
the  question  he  asked  nor  is  it  clear  from  the  tes- 
timony of  the  witness  whether  he  knew  these  persons 
by  sight  or  what  the  form  of  identification  was.   The 
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connecting  up  should  be  shown  and  these  persons 
should  be  identified.   He  should  identify  these  per- 
sons at  the  time  because  he  saw  them  at  the  time. 

Mr.  Crockett:  I  did  connect  up.  I  asked  him  if 
this  was  immediately  after.  Anyw^ay  this  is  a  mat- 
ter for  cross-examination  and  it  is  not  necessary 
to  go  into  detail. 

(Argument  on  this  point.) 

Mrs.  Bouslog:  I  ask  the  Court  to  require  the 
prosecution  to  show  that  these  names  that  are  being 
read  oH  are  persons  known  to  the  witness  whom 
he  saw  there  and  could  [44]  identify  of  his  own 
knowledge  at  the  time  the  incident  occurred. 

Mr.  Crockett:  I  am  willing  to  ask  him  the  ques- 
tion. Did  you  identify  them  of  your  own  knowledge. 
How  did  you  identify  them,  Mr.  Takahama? 

A.  Yes,  I  did  identify  these  people  by  my  own 
knowledge. 

Q.  I  might  suggest  after  we  get  the  names  of 
these  persons.  Prosecution  will  go  into  other  details 
later. 

A.  Andres  Velasco,  Pablo  Pineda,  Masao  Gima, 
Saturnino  Gaspar,  Kenneth  Matsumoto,  Mitsui 
Shimizu,  Riyoji  Shimizu,  Mitsuyuki  Oyama,  Guil- 
hermo  Alboro,  Kazuyuki  Hashimoto,  Nobuteru 
Tomita,  Nobuo  Honda,  Honorio  Collado,  Narcisco 
Sipe,  Yoshio  Ginoza,  Frank  Laborte,  James  Aikala, 
Daniel  Kaopuiki,  Asing  Alio,  Alan  Nitta,  Shigeyuki 
Matsuura,  Midori  Oda. 
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Q.     Can  you  recall  any  others'? 

A.  I  don't  think  I  can  recall  any  others.  That's 
all  I  can  remember  at  present. 

Mrs.  Bouslog :  Perhaps  if  the  prosecution  would 
pass  the  complaint  you  would  be  able  to  recall. 

Q.  Now  how  do  you  happen  to  recognize  these 
people  or  know  their  names  f 

A.  I  have  been  here  four  years  and  have  become 
acquainted  with  these  people  as  an  officer.  I  know 
them  by  sight  and  where  they  are  living. 

Q.  So  that  these  i)eople  whose  names  you  have 
given,  whom  you  recognized,  is  from  knowledge 
gained  in  the  years  you  have  been  a  police  officer 
here?  A.     That  is  right. 

Mr.  Crockett:  May  witness  be  excused  a  minute 
to  get  some  exhibits'? 

The  Court :     He  may. 

(Witness  brings  in  exhibits.) 

Mr.  Crockett:  Court  please,  these  pictures  were 
introduced  [45]  in  evidence  as  Exhibit  "B"  for  the 
prosecution  and  pasted  in  the  book.  Did  you  do 
that? 

A.     Yes. 

Q.  The  numbers  are  the  same  numbers  that  are 
on  the  back'?  These  numbers  are  1  to  55.  Not  con- 
secutive, as  some  have  been  omitted*? 

A.     Yes. 

Q.  Now  Mr.  Takahama,  showing  you  the  first 
set  containing  eight  pictures,  numbers  1,  2,  3,  4,  5, 
7,  9  and  11.  Will  you  look  at  these  pictures  one  by 
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one  and  see  if  in  those  i)ictures  you  recognize  any 

of  the  persons  you  have  named? 

Mrs.  Bouslog:  I  object  to  the  question.  He  has 
not  yet  identified  the  individuals,  he  has  just  testi- 
fied that  he  pasted  the  pictures. 

Mr.  Crockett:  I  will  withdraw  it,  to  save  time. 
These  names  that  you  gave  us,  will  you  stand  up  and 
look  around  the  Courtroom  and  see  if  you  can 
identify  the  persons  named?  We  won't  follow  the 
same  order  in  which  you  gave  them,  but  will  you 
point  out  Guilhermo  Alboro  ?  Defendant  Gruilhermo 
Alboro,  will  you  stand  up? 

(Witness  unwilling  to  arise  in  Courtroom.) 

Mrs.  Bouslog :  If  he  puts  his  hand  on  your  shoul- 
der, stand  up.  The  witness  has  testified  from  mem- 
ory a  long  list  of  names  and  is  calling  off  a  list  of 
names  for  purposes  of  identification. 

(Defendant  Alboro  stands.) 

Mr.  Crockett:  Okeh,  we  will  do  that.  I  do  not 
agree  with  counsel  but  to  save  time  will  agree  and 
will  ask  him  to  point  out  the  defendants.  I  will  do 
anything  counsel  wishes  to  save  the  time  of  the 
men.  [46] 

A.     Sam  Shin.    (Points  him  out  in  Court  room.) 

Q.     The  second  man  there  on  the  front  porch? 

A.     Yes. 

Q.  Hiroshi  Oshiro.  (Witness  points  him  out.) 
Mariano  Dugay. 
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Q.  He  is  the  third  man  sitting  there  without  a 
shirt  ? 

A.  Yes.  Vicente  Saloricman.  (Points  out  this 
defendant.) 

Q.     The  man  standing  up  in  the  back?   A.     Yes. 

A.  Andres  Yelasco.  (Witness  points  him  out  by 
placing  hand  on  defendant's  shoulder.) 

Q.     Has  he  any  other  name  ?  Any  nickname  ? 

A.  No,  just  Andres  Yelasco.  (Calls  name  of 
Pablo  Pineda.) 

Q.     Is  Pablo  Pineda  present  ? 

Mr.  Bouslog:  If  we  may  take  a  short  recess  I 
will  look  for  the  defendant. 

Court  recesses  at  10:35  a.m.    Reconvenes  at 
10:38  a.m. 

Mrs.  Bouslog:  Your  Honor,  all  defendants  have 
been  present  at  all  times. 

Mr.  Crockett :     We  are  ready  to  proceed. 

Mr.  Takahama:  Saturnino  Gasper.  (Witness 
places  hand  on  this  defendant's  shoulder.)  Masao 
Gima.  (Witness  places  hand  on  defendant's  shoul- 
der.) 

Q.     Would  you  tell  us  the  bench  he  is  sitting  on? 

A.  He  is  the  second  man  on  the  second  bench. 
I  am  looking  for  Kenneth  Matsumoto,  but  he  is  not 
here.  Mitsuo  Shimizu.  (Points  out  this  defendant.) 
He  is  the  first  one  on  the  side  bench.  Here  is  Ken- 
neth Matsumoto.  (Points  out  this  defendant  in  the 
same  manner.) 
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Q.     The  one  with  the  dark  glasses  on*?   A.     Yes. 

Mrs.  Bouslog :     It  is  not  a  disguise,  Mr.  Crockett. 

A.  Rij^oji  Shimizu,  sitting  on  the  third  bench. 
Mitsuyuki  Oyama,  side  bench.  Guilhermo  Alboro, 
side  bench,  Kazuichi  Hashimoto,  and  Nobuteru 
Tomita.    (Points  out  these  defendants.) 

Q.  The  one  there  with  his  back  to  the  Court? 
A.     Yes.  [47] 

A.  Nobuo  Honda.  In  the  center,  side  bench. 
(Places  hand  on  defendant's  shoulder.)  Honorio 
Collado.  (Points  out  this  defendant  by  placing  hand 
on  shoulder.) 

Q.  The  man  sitting  by  the  door  in  the  checked 
shirt,  chewing  gum? 

A.  Yes.  Narcisso  Sipe.  Sitting  on  the  number 
five  bench.  Yoshio  Ginoza.  (Places  hand  on  shoul- 
der, outside  on  porch.)  Pablo  Pineda  is  out  here. 
(Identifies  this  defendant  by  placing  hand  on  shoul- 
der.) 

Q.     Will  you  ask  him  to  come  by  the  door? 

A.  Pablo  Pineda  (witness  places  hand  on  shoul- 
der.)  Frank  Laborte. 

Q.     He  is  not  one  of  the  defendants. 

A.  The  Harbor  boys,  James  Aikala  and  Daniel 
Kaopuiki. 

Q.  Court  please,  the  records  show  these  two 
defendants  are  not  named  in  the  complaint.  You 
mentioned  some  persons  yesterday  that  you  saw 
within  the  white  line  at  about  the  beginning  of  the 
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incident.   Do  you  recall  those  names  that  you  gave 

us  at  that  time  ? 

A.  The  persons  seen  in  the  white  line  were  Diego 
Barbosa,  Basoliso  Arruiza  and  George  Ramaila. 

Q.  Can  you  point  Ramaila  out  to  the  Court, 
l)lease  ? 

A.     On  the  first  bench  there,  George  Ramaila. 

Q.     In  the  khaki  shirt?  A.     Yes. 

Q.     Who  else  did  you  mention  yesterday? 

A.     Basoliso  Arruiza. 

Q.     I  mean  in  addition  to  those  you  mentioned. 

A.     Daniel  Casil. 

Q.     Will  you  point  him  out? 

A.  This  is  Daniel  Casil.  (Witness  points  out  this 
defendant.)  [48] 

Q.     The  man  who  just  stepped  in  the  door? 

A.    Yes. 

Q.  Okeh.  Do  you  recall  the  other  persons  you 
mentioned  yesterday  ?        A.     John  Maile. 

Q.     He  is  not  included  in  this  case  is  he  ? 

A.     No. 

Q.  And  the  other  persons  you  mentioned?  Do 
you  remember  any  other  persons  you  mentioned  yes- 
terday ? 

A.  Jose  Sotelo.  (Points  Sotelo  out  by  placing 
hand  on  shoulder.) 

Q.     The  man  on  the  third  bench?  A.     Yes. 

Q.  In  the  last  list  of  names  you  mentioned  Dan- 
iel Kaopuiki,  Jr.  Can  you  point  him  out  ? 
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Mrs.  Bouslog:  That's  right,  when  he  forgets  the 
names,  you  give  him  the  names. 

Mr.  Crockett:  He  mentioned  the  names.  I  have 
a  right  to  call  them. 

A.  He  is  sitting  here  in  the  white  shirt.  (Wit- 
ness places  hand  on  shoulder.) 

Q.  Coming  back  now  to  the  pictures  which  were 
offered  in  evidence  as  Prosecution's  Exhibit  "B", 
referring  you  to  pictures,  numbered  1,  2,  3,  4,  5,  7, 
9  and  11.  I  will  ask  you  to  examine  that  sheet  and 
take  the  pictures,  one  by  one,  and  state  whether  or 
not  any  of  the  persons  whom  you  have  named  you 
are  able  to  recognize  in  those  pictures'? 

Mrs.  Bouslog :  May  I  see  the  pictures  first  before 
you  go  on'?  (Prosecution  hands  defense  counsel  the 
pictures.) 

A.     Number  1.  Hiroshi  Oshiro. 

Mrs.  Bouslog:  Are  you  going  to  have  a  showing 
as  to  what  time  these  pictures  were  taken '?  [49] 

Mr.  Crockett:  That's  been  testified  to  by  Lt. 
DeMello. 

Mrs.  Bouslog:  But  some  of  these  are  not  pic- 
tures of  the  alleged  incident. 

Mr.  Crockett:  They  included  more,  but  the  pic- 
tures offered  in  evidence  are  only  of  the  alleged 
incident.  I  am  showing  you  only  the  pictures  which 
are  offered  in  evidence  at  the  joresent  time.  Do  you 
mind  pointing  out,  counting  from  the  left  the  per- 
son you  pointed  out  as  Oshiro '? 
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A.  Number  1.  That's  Oshiro,  third  from  the  left, 
facing  the  camera  directly.  In  picture  number  3, 
Victor  Guillermo.  He  is  the  one  on  the  extreme 
right,  looking  to  right.  (Defendants  at  this  time, 
(some  of  the  defendants)  called  attention  to  the  fact 
that  a  witness  is  present  in  the  Court.  Mr.  Crockett 
then  requests  that  all  witnesses  leave  the  Court- 
room.) 

A.  In  picture  number  4,  Mobuteru  Tomita.  He 
is  sitting  in  the  front  row  about  in  the  center  of  the 
picture. 

Mrs.  Bouslog :     He  is  on  the  left  or  right  ? 

A.  In  the  picture  he  is  on  the  left.  In  number 
11,  Diego  Barbosa  and  Pablo  Pineda.  Pablo  is  in 
front  of  Diego  Barbosa,  Barbosa  in  the  back  of 
Pablo.  Both  have  arm  bands  on  the  left  arms. 

Q.  Would  you  examine  again  picture  number  2 
and  see  if  there  is  any  person  there  you  can  iden- 
tify? 

A.     I  am  sorry,  the  picture  is  not  too  clear. 

Q.  Now  if  you  are  finished  with  that  sheet,  show- 
ing you  the  second  sheet  containing  pictures  num- 
bers 12  to  19.  Are  any  of  the  defendants  there  ? 

A.  Picture  number  14.  Andres  Velasco  on  the 
extreme  left  of  the  picture  and  Narcisso  Sipe.  He  is 
looking  away  from  the  camera.  [50] 

A.  He  (Sipe)  is  pictured  about  in  the  center 
next  to  Andres  Velasco.  In  picture  number  15, 
Jose  Carronza  is  pictured  in  the  center  in  the  back. 
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Mrs.  Bouslog:     Facing  the  camera? 

A.     The  party  facing  the  camera. 

Mrs.  Bouslog:  There  are  two.  Is  he  the  bare- 
headed one  ? 

A.  With  his  hair  parted  on  the  left  side  of  his 
head.  Picture  number  19,  Andres  Velasco,  white 
shirt,  pictured  on  the  left  side  of  the  picture.  He  is 
number  four  and  Diego  Barbosa,  he  is  in  front  of 
the  men  gathered  there. 

Mrs.  Bouslog:  Take  Andres  Velasco.  The 
description  is  not  definite  so  that  I  could  tell  what 
one  you  meant. 

A.  On  the  left  side  of  the  picture,  fourth  man, 
white  shirt,  left  arm  on  his  hip.  In  the  same  pic- 
ture Diego  Barbosa  is  pictured  in  the  center  and  in 
front  of  the  men,  standing  with  his  left  foot  for- 
ward. 

Mrs.  Bouslog :  Diego  Barbosa  is  not  a  defendant 
in  this  case. 

Mr.  Crockett:  Now  referring  to  the  third  sheet 
containing  pictures  20  to  27  inclusive. 

A.  Picture  number  21,  John  Maile.  He  has  a  cap 
on  his  head  and  is  facing  towards  right.  Picture 
number  24,  Basiliso  Arruiza,  white  hat,  standing 
beside  Andres  Velasco.  Basiliso  Arruiza  is  on  the 
right  of  Andres  Velasco. 

Q.  Now^  the  next  sheet  contains  pictures  29  to  38, 
with  number  30  and  number  37  out.  Will  you  exam- 
ine this  and  see  if  there  is  any  person  you  can 
recognize  ? 
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A.     I  do  not  recognize  any  of  tliese. 

Q.  Now  the  next,  pictures  numbers  39,  44,  45,  46, 
47,  48,  49  and  50,  will  you  examine  those "? 

A.  Picture  number  49,  Diego  Barbosa  on  the 
extreme  right.   His  right  arm  is  up  in  the  air.  [51] 

Q.  Picture  number  49  also  shows  a  person  in 
uniform,  can  you  identify  that  person? 

A.     That's  myself. 

Q.     In  your  uniform  as  a  police  officer  ? 

A.     Yes. 

Q.  At  the  time  when  your  picture  was  taken  do 
you  recall  approximately  where  you  were  standing, 
inside  or  outside  the  kapu  line  ? 

A.  This  was  outside  the  kapu  line,  after  the 
incident. 

Q.     What  were  they  doing  at  this  time? 

A.     They  were  getting  back  to  the  stone  wall. 

Q.  Showing  you  the  last  sheet  of  this  series  con- 
taining pictures  numbers  52  to  55  inclusive.  Were 
any  of  these  defendants  in  these  pictures'?  Do  you 
recognize  any  of  them  ? 

A.  None.  (Pictures  passed  to  defense  counsel 
who  passed  them  to  defendants  for  examination.) 

Q.  Showing  you  a  new  sheet,  a  part  of  Exhibit 
''D"  for  the  prosecution,  referring  to  the  picture 
number  78,  do  you  recognize  any  of  the  defend- 
ants in  that  picture? 

Mrs.  Bouslog:  You  called  his  attention  to  num- 
ber 78? 
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Mr.  Crockett:     Just  number  78. 

A.  In  number  78,  Honorio  Collado  and  Basoliso 
Arruiza  on  the  extreme  right  with  his  hat  on. 

Q.  You  mentioned  Jose  Carronza.  Could  you 
point  him  out  to  us  here  in  the  Court  room'? 

A.  This  man,  standing  here  by  the  window  is 
Jose  Carronza. 

Q.  You  also  mentioned  Victor  (luillermo,  will 
you  point  him  out,  please'? 

A.  He  is  here  with  the  yellow  shirt,  on  the  last 
bench,  with  the  glasses  on.  [52] 

Q.  Would  you  examine  picture  number  3  again 
and 

Mrs.  Bouslog:  I  object  to  the  question,  the  wit- 
ness has  been  asked  twice  to  go  through  the  first 
list  of  pictures,  and  is  covering  the  same  ground, 
with  a  little  coaching  from  the  prosecution. 

Mr.  Crockett :  It  is  permissible  to  refresh  a  per- 
son's  memory.  The  prosecution  has  a  perfect  right 
to  again  examine  the  subject  to  see  if  something  has 
been  overlooked. 

The  Court:     Objection  over-ruled. 

Q.     Proceed. 

A.  Simon  Hermano,  fourth  person  from  the 
right. 

Q.  Can  you  check  and  see  if  Simon  Hermano  is 
here  in  the  Court  room'? 

A.  Simon  Hermano,  here  on  the  second  bench  in 
the  green  shirt. 
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(Witness  leaves  seat  to  look  for  the  various 
defendants  and  when  he  finds  them,  places  hand 
on  shoulder  of  defendants.) 

Q.     Please  take  your  seat.   Cross  examine. 

Mrs.  Bouslog:  Your  Honor,  because  of  the  diffi- 
culty of  consulting  with  my  clients  when  you  have 
forty  or  more,  and  the  fact  that  a  client  usually  sits 
by  you  so  that  you  can  consult  with  the  client,  I 
would  like  to  have  a  recess  now  to  talk  with  them 
and  have  a  little  earlier  lunch  hour,  if  that  is  satis- 
factory, and  reconvene  at  1 :00  p.m. 

Mr.  Crockett:  Just  before  Court  takes  a  recess, 
I  would  like  to  suggest  that  the  witness  be  excused 
and  the  Court  call  the  roll  to  see  if  the  witness  has 
identified  the  defendants  properly. 

Mrs.  Bouslog:     I  think  all  witnesses  are  present  i 
as  stipulated  in  the  record.   Your  Honor,  a  defend- 
ant has  a  right  to  sit  by  his  attorney  and  consult 
with  his  attorney  regarding  facts  that  are  brought 
up  so  that 

Mr.  Crockett:  I  have  no  objection  to  the 
recess.  [53] 

Mrs.  Bouslog:  I  would  like  to  have  the  dupli- 
cate set  of  the  Court  exhibits  made  available  to  me 
during  the  recess. 

Mr.  Crockett:  No  objection  to  your  taking  the 
Court  exhibits. 

The  Court :  If  there  is  no  objection  we  will  take 
a  recess  until  1:30  p.m. 
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Mrs.  Bouslog :  How  many  witnesses  do  you  have 
this  afternoon.   This  is  the  sixth,  I  believe? 

Mr.  Crockett:     1  think  I  have  about  ten. 

Mrs.  Bouslog:  But  Mr.  DeMello  has  not  been 
cross-examined.   Is  he  available  today'? 

A.  No,  but  he  might  be  here.  We  are  ready  to 
proceed  with  about  three  witnesses.  They  are  stand- 
ing by. 

Mrs.  Bouslog :  I  w^ant  to  go  ahead  until  we  finish. 
I  w^ould  like  to  reconvene  as  soon  as  possible  as  I 
have  work  in  Honolulu.  I  am  sorry  about  the 
necessity  for  the  recess  at  this  time,  but  do  not  see 
how  I  can  cross  examine  without  having  talked  to 
my  clients. 

Court  recessed  at  11:20  a.m.  Mrs.  Bouslog  takes 
Prosecution's  Exhibits  ''B",  "C",  ''D"  and  ^'E" 
for  study  during  recess.  Court  reconvened  at  1:30 
p.m.    Counsel  for  defendants  returns  exhibits. 

Mrs.  Bouslog:  Could  you  make  the  map  avail- 
able to  me  for  cross-examination  ? 

Mr.  Crockett:      Certainly. 

The  Court:     Are  you  ready  to  proceed? 

Mrs.  Bouslog:  We  are  ready  to  proceed.  Your 
Honor. 

Mr.  Crockett:  We  are  ready  to  proceed,  Your 
Honor. 

The  Court:  Please  have  that  defendant  face  the 
Court,  the  one  with  his  back  to  the  Court.  [54] 
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Cross  Examination 

Mrs.  Bouslog :     How  old  are  you  f  A.     29. 

Q.  How  long  have  you  lived  on  Lanai  ? 

A.  I've  been  an  officer  for  four  years. 

Q.  How  long  have  you  lived  on  Lanai? 

A.  Fifteen  years. 

Q.  In  other  words,  you  came  to  Lanai  when  you 

were  fourteen  years  old?  A.     No. 

Q.  How  old  were  you  when  you  came  to  Lanai? 

A.  I  have  no  idea. 

Q.  How  long  have  you  lived  on  the  Island  here  ? 

A.  About  fifteen  years. 

Q.  How  old  are  you  now  ?  A.     29. 

Q.  Then  you  must  have  been  fourteen  when  you 

came  to  Lanai? 

A.  I  have  been  on  other  islands. 

Q.  When  you  first  came  you  were  fourteen? 

A.  That  I  don't  know. 

Q.  Have  you  had  a  home  or  residence  any  place 

other  than  Lanai  since  you  were  fifteen? 

A.  Yes. 

Q.  Where  else  have  you  lived  ? 

A.  Honolulu. 

Q.  For  how  long? 

A.  About  four  years. 

Q.  Since  you  were  fifteen  how  many  years  were 
you  not  living  on  Lanai  ? 

A.  That  I  don't  know. 

Q.  Your  Honor,  I  ask  that  you  instruct  the  wit- 
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ness  to  assemble  his  remarkable  memory  and  find 
out  where  he  has  lived  since  he  was  fifteen  years 
old.  [55] 

The  Court :     Counsel  did  not  ask  that  question. 

Mr.  Crockett :     Not  in  those  terms. 

Mrs.  Bouslog:  Will  you  state  the  first  time  you 
came  to  Lanai — how  old  were  you  wdien  you  first 
came  to  Lanai  ? 

A.  I  really  do  not  know.  I  must  have  been  about 
eight  or  nine  years. 

Q.     Did  you  go  to  school  on  Lanai"? 

A.     Yes. 

Q.     What  grades. 

A.     First  to  ninth  grades. 

Q.     Did  you  go  to  high  school  here*? 

A.     Not  on  this  island. 

Q.     Where  did  you  go  to  high  school? 

A.     Honolulu. 

Q.  When  did  you  come  back  to  Lanai?  After 
you  graduated  from  high  school  in  Honolulu  %  What 
year.  A.     1937. 

Q.     And  you  have  lived  on  Lanai  since  1937  f 

A.     Off  and  on. 

Q.     How  much  ''off"  and  how  much  ''on'"? 

A.     I  did  not  keep  track  of  the  date. 

Q.  You  seem  to  have  a  good  memory,  almost  a 
photographic  memory  for  other  things,  it  is  strange 
you  can't  tell  where  you  lived.  You  returned  to 
Lanai  in  1937  %  Where  did  you  live  in  1937  *? 
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A.     Lanai. 

Q.     1938? 

A.  I  could  liave  been  on  Lanai,  I  moved  out  and 
came  back  again. 

Q.     I  am  asking  you  what  you  did. 

A.     I  do  not  know  that  far.  [56] 

Q.  That's  only  ten  years  ago,  you  were  nineteen 
then? 

A.     I'm  sorry,  I  do  not  know  that. 

Q.  You  have  been  on  the  Lanai  police  force  for 
the  last  four  years?  What  were  you  doing  before 
that?  A.     Wailuku  police  force. 

Q.     How  long  did  you  work  for  them? 

A.     About  two  years. 

Q.  During  that  time  you  lived  in  Wailuku, 
Maui? 

A.     That's  right. 

Q.  What  did  you  do  before  that?  Where  did 
you  work  before  that?  A.     Lanai. 

Q.     What  did  you  do  on  Lanai? 

A.     Okamoto  Store. 

Q.     What  store?  A.     Okamoto  Store. 

Q.  During  the  times  you  recall  being  on  Lanai 
did  you  know  any  of  the  defendants  whose  names 
you  mentioned  this  morning? 

A.  Yes,  I  do,  since  I  was  working  here  four 
years. 

Q.  Did  you  know  any  of  them  before?  Prior  to 
the  last  four  years  ?  A.     Yes,  I  did. 
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Q.  How  many  of  the  defendants  did  you  posi- 
tively identify  this  morning  as  being  present  at  the 
Harbor  on  July  14th  ?  A.     About  33. 

Q.     Will  you  name  them  please  ? 

A.     Pardon. 

Q.     Will  you  name  them,  please  ?  [57] 

A.  Diego  Barbosa,  Basoliso  Arruiza,  George  Ra- 
maila,  Jose  Sotelo,  Victor  Degamo,  John  Maile, 
Daniel  Casil,  Sam  Shin,  Hiroshi  Oshiro,  Andres 
Yelasco,  Vicente  Saloricman,  Mariano  Dugay, 
Masao  Gima,  Pablo  Pineda,  Saturnino  Gaspar, 
Kenneth  Matsumoto,  Itsuo  Shimizu,  Riyoji  Shim- 
izu,  Honorio  Collado,  Mitsuyuki  Oyama,  Guilhermo 
Alboro,  Kazukuki  Hashimoto,  Nobuo  Honda,  Nobu- 
teru  Tomita,  Yoshio  Ginoza,  Narcisso  Sipe,  James 
Aikala,  Daniel  Kaopuiki,  Jr.,  Franke  Laborte, 
Asing  Aho,  Shigeyuki  Matsuura,  Alan  Nitta,  Midori 
Oda. 

Q.  That's  all  you  can  recall  having  mentioned 
this  morning? 

A.     That's  all  I  can  recall. 

Q.  How  many  of  these  defendants  w^hom  you 
have  just  named,  those  who  are  defendants,  have 
you  known  for  over  ten  years  ? 

A.     That  I  do  not  know. 

Q.     How  long  have  you  known  George  Ramaila? 

A.     Over  four  years. 

Q.     How  long  have  you  known  Jose  Sotelo  ? 

A.     About  four  years. 
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Q.  How  long  have  voii  known  Daniel  Casil? 

A.  About  four  years. 

Q.  How  long  have  you  known  Sam  Shin  ? 

A.  About  four  years. 

Q.  How  long  have  you  known  Hiroshi  Oshiro? 

A.  About  four  years. 

Q.  How  long  have  you  known  Mariano  Dugay? 

A.  About  one  year.  [58] 

Q.  How  long  have  you  known  Vicente  Saloric- 
man?  A.     About  four  years. 

Q.  How  long  have  you  known  Andres  Yelasco? 

A.  About  four  years. 

Q.  How  long  have  you  known  Pablo  Pineda? 

A.  About  four  years. 

Q.  How  long  have  you  known  Masao  Gima  ? 

A.  About  one  year. 

Q.  How  long  have  you  known  Saturnino  Gas- 
par  ?  A.     About  one  year. 

Q.  How  long  have  you  known  Kenneth  Mat- 
sumoto  ?  A.     About  one  year. 

Q.  How  long  have  you  kno^^^l  Itsuo  Shimizu  ? 

A.  About  four  years. 

Q.  How  long  have  you  known  Riyoji  Shimizu? 

A.  About  four  years. 

Q.  How  long  have  you  known  Mitsu^n.iki  Oyama  ? 

A.  About  four  years. 

Q.  How  long  have  you  known  Guilhermo  Alboro  ? 

A.  About  one  year. 

Q.  And  Nobuteru  Tomita  ? 
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A.     About  four  years. 

Q.     And  Nobuo  Honda  *? 

A.     About  four  years. 

Q.     Honorio  Collado? 

A.     About  one  year. 

Q.     Narcisso  Sipe  ?  A.     About  four  years. 

Q.     Yosliio  Ginoza  ?  A.     About  one  year. 

Q.     Daniel  Kaopuiki '? 

A.     About  four  years.  [59] 

Q.     Victor  Guillermo. 

A.     About  four  years. 

Q.     Simon  Hermano  ? 

A.     About  one  year. 

Q.     Jose  Carronza?  A.     About  one  year. 

Q.  You  have  just  testified  that  you  have  not 
known  any  of  these  defendants  more  than  four 
years. 

Mr.  Crockett:  I  object.  He  did  not  testify  that, 
he  said,  "about  four  years." 

Q.  Among  these  defendants  the  ones  you  have 
known  longest  is  about  four  years  ? 

A.     About  four  years. 

Q.  You  went  to  school  from  first  to  ninth  grades, 
were  any  of  these  defendants  in  school  with  you? 
Do  you  remember  them  from  school? 

A.  Well,  they  were  not  in  my  same  class,  I  know 
that. 

Q.     Do  you  remember  their  names  and  faces'? 

A.     Faces,  maybe. 
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Q.  Well  then,  so  you  have  known  some  of  them 
a  great  deal  longer  than  four  j^ears? 

A.     Well,  that's  right. 

Q.     Are  any  of  these  peoi)le  neighbors  of  yours? 

A.     I  do  not  find  any  of  these  in  my  block. 

Q.  You  understand  the  nature  and  meaning  of 
an  oath  and  that  if  you  state  positively  that  some- 
thing is  true  to  the  best  of  your  knowledge  and  your 
observation  that  you  can  be  punished  for  perjury 
for  false  statements  proven  false? 

A.     That's  right. 

Q.  You  have  testified  that  you  could  positively 
identify  as  having  been  present  at  the  Harbor  ,at 
the  time  when  this  alleged  incident  occurred — and 
you  are  positive,  [60]  and  you  state,  knowing  you 
are  under  oath,  you  are  positive  all  these  people 
were  present?  A.     That's  right. 

Q.     You  saw  them  there?  A.     That's  right. 

Q.  How  many  people  you  have  identified  belong 
to  the  union? 

A.     That  I  do  not  know. 

Q.  Will  you  name  the  people  you  knew  were 
present  who  did  not  belong  to  the  union? 

Mr.  Crockett :  Just  a  minute — does  counsel  mean 
from  the  list  or  other  people  there  at  the  time  ? 

Q.     Other  people  who  were  there  at  the  time. 

Mr.  Crockett:  How  can  the  witness  tell  who 
belongs 
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Q.  Withdrew  the  question.  Will  you  state  the 
names  of  all  people  who  were  present  apart  from 
the  ones  named,  police  officers,  company  people,  any 
other  individuals  you  saw  present. 

A.  Asst.  Chief  Freitas,  Capt.  Seabury,  Lt. 
DeMello,  Lt.  Medeiros,  Officer  Murayama,  Hem- 
inger,  Mrs.  Heminger,  Anthony  Fernandez,  Har- 
rington, Johnson,  Pavao,  Hector  Munro,  Buck  Man- 
riki,  that's  about  all  I  can  recall  now. 

Q.  What  time  did  you  go  down  to  the  Harbor  *? 
On  July  14th? 

A.     I  was  down  there  at  about  3 :30  p.m. 

Q.     You  mean  you  arrived  down  there  at  3 :30  ^. 

A.    Yes. 

Q.  Were  you  dowai  at  the  Harbor  in  the  morn- 
ing'?   A.     Yes,  I  was. 

Q.  Will  you  state  the  hours  you  were  down  there 
in  the  morning  *? 

A.     It  was  about  9 :30  to  10  in  the  morning.  [61] 

Q.  Were  you  accompanied  by  anyone  when  you 
went  down  in  the  morning'? 

A.     Capt.  Seabury  and  Lt.  DeMello. 

Q.  Did  you  see  anyone  taking  pictures  at  any 
time  ?  A.     No,  I  do  not  recall  it. 

Q.     Did  Lt.  DeMello  have  a  camera  with  him  ? 

A.     I  do  not  recall. 

Q.  You  do  not  recall  seeing  him  take  any  pic- 
tures'? Were  you  with  Lt.  DeMello? 

A.     I  was  with  him. 
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Q.     You  do  not  recall  if  he  took  pictures? 

A.     I  do  not  recall. 

Q.  How  many  people  were  down  there  when  you 
went  down  there  in  the  morning  ? 

A.  The  Harbor  boys  were  down  there  in  a  small 
circle. 

Q.     About  how  many? 

A.     About  ten  people. 

Q.     Who  else  was  down  there  ? 

A.  About  ten  of  the  Harbor  boys  were  down 
there  on  the  picket  line. 

Q.  Were  any  of  the  company  employees  down 
there  ? 

A.     That  I  don't  know. 

Q.     That  is,  supervisors'? 

A.     I  don't  recall. 

Q.  Then  your  best  recollection  is  that  when  you 
went  down  there  in  the  morning  between  9:30  and 
10:00,  there  were  about  ten  people  on  the  picket 
line,  and  no  company  representatives  to  your  recol- 
lection and  yourself,  DeMello  and  Seabury? 

A.     That's  the  approximate  time. 

Q.  You  went  down  there  in  the  afternoon  at 
3:30?  [62] 

A.     Yes. 

Q.     What  time  did  you  leave? 

A.     We  left  about  5 — 5 :15. 

Q.  When  you  arrived  down  at  the  Harbor  who 
were  you  with? 
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A.  I  just  mentioned  Asst.  Chief  Freitas,  Capt. 
Seabury,  Lt.  DeMello,  Lt.  Medeiros,  Officer  Muray- 
ama,  and  myself. 

Q.     You  came  down  in  a  car  with  them? 

A.     Yes. 

Q.     Did  any  of  them  have  a  camera? 

A.     DeMello. 

Q.     Was  his  the  only  camera?  A.     Yes. 

Q.  How^  many  people  w^ere  down  there  when  you 
arrived  at  3:30 — that  is,  how  many  pickets  were 
there  ? 

A.     That  I  do  not  know. 

Q.     Will  you  give  me  your  best  estimate? 

A.     About  ten  people. 

Q.  Then  you  say  some  more  people  arrived 
shortly  after  you  arrived  there?  How  long  after 
you  arrived? 

A.     Fifteen  minutes  after  w^e  arrived  there. 

Q.  That  would  be  about  3 :45  ?  Then  how  many 
more  came  up? 

A.  I  counted  120  at  the  time,  there  were  some 
other  men  in  the  northern  section  of  the  Harbor.  I 
did  not  count  them,  but  about  150  men  gathered 
there. 

Q.  When  you  came  down  to  the  harbor  at  3:30, 
what  ships  or  boats  were  in  the  Harbor  ? 

A.     Mana. 

Q.    What  was  happening  in  relation  to  the  Mana  ? 

A.     Unloading  its  freight. 
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Q.     That  was  about  3 :30  ?  [63] 

A.     About  that  time. 

Q.     How  long  did  it  take  the  Mana  to  unload  ? 

A.     Say  about  fifteen  minutes. 

Q.  Then  the  Mana,  when  you  came  down  at  3 :30 
was  the  only  boat '? 

A.     That's  all  I  think  I  seen. 

Q.  Were  there  any  barges  there  when  you 
arrived  ? 

A.     The  barge  came  after  the  Mana  left  the  dock. 

Q.  There  was  just  one  barge  came  in  after  the 
Mana  left  the  dock?  What  time  do  you  estimate 
the  barge  docked  ? 

A.     About  4:15. 

Q.  What  time  would  you  say  the  alleged  incident 
of  the  boys  crossing  the  kapu  line  began  ? 

A.     About  4:30  p.m. 

Q.     How  quickly  was  it  over? 

A.     In  approximately  about  three  minutes. 

Q.  Did  you  see  any  people,  any  pickets,  come 
down  after  the  incident  was  over  ? 

A.     I  cannot  recall. 

Q.  Any  new  pickets  arrive?  You  could  not  say 
they  did  not  arrive  ? 

A.  The  men  were  walking  here  and  there,  com- 
ing down  and  going  up,  there  were  several  cars 
there  at  the  time. 

Q.  At  any  rate,  you  would  not  be  able  to  swear 
whether  two  or  three  additional  car  loads  arrived? 
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A.     No. 

Q.  Will  you  point  out  on  this  map  where  you 
were  standing  at  the  time.  (Hands  map  to  witness, 
who  described  place  where  he  was  standing.)  [64] 

Q.     Your  car  was  parked  outside  the  kapu  line  f 

A.    Yes. 

Q.  Where  were  you  standing  when  the  alleged 
incident  occurred? 

A.     I  was  standing  there.    (Points  to  map.) 

Q.     What  did  you  do? 

A.  As  soon  as  the  men  rushed  into  the  line,  I 
tried  to  prevent  them  from  coming.  Several  men, 
Diego  Barbosa  and  other  men  went  in  so  I  followed 
in 


Q.  Will  you  show  where  you  were,  how  far  over 
here  did  you  go  ? 

A.  Sonny  Fernandez  was  on  the  crane,  about 
there — (points  on  map)  I  went  as  far  as  the  crane. 

Q.     Okeh,  did  you  go  down  into  the  wharf  ? 

A.    Yes. 

Q.     Did  you  come  up  this  way? 

A.  Yes,  I  was  going  back  and  forth.  (Points 
to  map,  discusses  position  on  map.) 

Q.     There  were  about  eight  bins  over  there  ? 

A.     About  eight,  yes. 

Q.  So  that  you  would  not  be  able  to  observe  what 
was  going  on,  on  the  other  side  while  watching 
Fernandez?  A.     That's  right. 

Q.    While  you  were  over  here   (points  to  map) 
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did  you  notice  whether  or  not  there  were  still  a 
group  of  people  along  the  sea  wall  who  had  not 
crossed  the  kapu  line?  A.     That's  right. 

Q.  Now,  you  have  named  about  33  people? 
Whom  you  have  testified  positively  were  down  at 
the  wharf?  A.     Yes.  [65] 

Q.  Can  you  positively,  and  without  any  reser- 
vation, swear  that  all  of  these  people  were  involved 
in  the  incident  that  happened? 

Mr.  Crockett:  I  object.  He  is  merely  testifying 
as  to  what  he  saw,  why  should  he  swear?  (Argu- 
ment.) 

Mrs.  Bouslog :  I  will  withdraw  the  question.  Can 
you  positively  identify  all  the  individuals  whom  you 
mentioned  this  morning  as  being  inside  the  kapu 
line  at  the  time  the  alleged  incident  occurred? 

A.  The  ones  that  I  saw  inside  the  kapu  line  at 
the  time  of  the  incident  were  Diego  Barbosa,  Basol- 
iso  Arruiza,  George  Ramaila,  Jose  Sotelo,  Victor 
Degamo,  Daniel  Casil,"  John  Maile. 

Q.  Will  you  state  exactly  what  you  saw  George 
Ramaila  doing  inside  the  kapu  line  ? 

A.  I  saw  George  Ramaila  when  a  group  of  men 
were  walking  back  to  the  stone  wall  where  they  were 
before,  I  saw  him  walking  with  some  of  the  men 
towards  the  stone  wall. 

Q.     I  don't  understand. 

A.  There  was  a  kapu  line  there.  After  the  inci- 
dent, the  men  were  going  back  and  I  saw  Ramaila 
walking  outside  from  the  kapu  line. 
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Q.  Is  that  all  you  saw  him  do?  What  did  you 
see  Jose  Sotelo  doing  inside  the  kapu  line  % 

A.  I  saw  him  inside  the  line  with  Victor 
Degamo,  running  around. 

Q.     But  you  did  not  see  him  doing  anything. 

A.     I  saw  him  running. 

Q.  How  about  Daniel  Casil,  what  did  you  see  him 
do? 

A.  He  was  inside  the  group,  he  was  running 
around.  [66] 

Q.     What  do  you  mean  by  running  around? 

A.     Well,  walking  around  and  running  both. 

Q.  Now  you  say  that  the  incident  was  all  over 
in  about,  somewhere  around  4 :35  ? 

A.     That's  right. 

Q.  Up  until  after  4:35  approximately  had  you 
made  any  list  of  names  of  people  down  there?  Be- 
fore the  incident  happened?  A.     No. 

Q.  Did  you  recognize  any  people  apart  from  the 
ones  you  just  mentioned  before  that  time? 

A.     No. 

Q.  After  the  incident  was  pau  did  you  make  a 
list  of  names  of  people  that  you  recognized  as  being 
down  there  ?  A.     I  made  a  list. 

Q.  You  used  that  list  to  refresh  your  memory  to 
testify  today?  A.     Yes. 

Q.  You  put  on  that  list  only  the  names  of  people 
you  personally  know  by  name  and  sight  ? 

A.     That's  right. 
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Q.     Have  you  added  to  that  list  in  any  way  since? 

A.    No. 

Q.  You  are  positive  you  saw  everyone  whose 
name  was  on  that  list  down  there  that  day? 

A.     That's  right. 

Q.     Are  you  positive  you  saw  Pablo  Pineda? 

A.     That's  right. 

Q.     Are  you  positive  you  saw  Andres  Velasco  ? 

A.     That's  right. 

Q.     But  this  is  after  the  incident  happened? 

A.     After. 

Q.     Are  you  positive  you  saw  Itsuo  Shimizu? 

A.     That's  right.  [67] 

Q.     Are  you  positive  you  saw  Honorio  Collado? 

A.     That's  right. 

Q.     Are  you  i^ositive  you  saw  Riyoji  Shimizu? 

A.     That's  right. 

Q.     Are  you  positive  you  saw  Yoshio  Ginoza? 

A.     Right. 

Q.  But  this  list  of  yours  from  which  you  testi- 
fied was  made  after  the  incident  was  over? 

A.     That's  right. 

Q.  You  could  not  have  all  these  people  under 
observation  while  the  incident  was  going  on?  Yooi 
did  not  know  what  they  were  doing  ? 

A.  I  knew  what  some  of  the  people  there  were 
doing. 

Q.  You  could  not  identify  them  other  than  the 
five  or  so  who  crossed  the  kapu  line?   Apart  from 
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the  people  who  you  already  said  you  saw  inside  the 
ka})u   line,   you   could   not   positively   identify   the 
others'?    You  do  not  know  what  they  were  doing 
when  the  incident  was  going  on*? 

A.     That's  right. 

Q.  You  say  you  have  been  a  police  officer  on 
Lanai  for  the  last  four  years  ?  Who  was  your  super- 
visor on  July  14th,  your  immediate  superior'? 

Mr.  Crockett :     The  question  is  indefinite. 

Mrs.  Bouslog :  Your  immediate  superior  on  July 
14th?  A.     I  don't  know. 

Q.  Who  was  in  charge  of  the  police  station  for 
Lanai  on  July  14th'?  A.     Asst.  Chief  Freitas. 

Q.     Who  was  in  charge  on  Lanai. 

A.     He  is  from  Wailuku. 

Q.  Who  was  the  ranking  officer  permanently 
stationed  on  Lanai  as  of  July  14th'? 

A.     Lt.  Medeiros. 

Q.  Were  you  subject  to  his  orders  and  direction 
at  that  time?  [68]  A.     That's  right. 

Q.  Is  Lt.  Medeiros  still  in  charge  of  the  station 
here?  A.     Not  any  more. 

Q.  When  did  he  cease  being  supervisor,  when 
did  he  leave  *?  A.     He  left  last  week. 

Q.     Do  you  remember  the  date  ? 

A.     I  don't  know. 

Q.  Do  you  know  a  person  by  the  name  of  Henry 
Aki  ?  A.     I  know  him. 

Q.     Did  you  see  him  down  there  on  that  day? 
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A.     I  have  seen  him. 

Q.     Did  you  see  him  at  the  Harbor  on  July  14th'? 

A.     I  saw  him  down  there. 

Q.  Do  you  know  whether  or  not  he  was  charged 
as  a  defendant  in  this  case"?  A.     I  don't  know. 

Q.  Did  you  ever  have  any  conversation  in  the 
station  here  in  regard  to  his  being  charged*? 

A.     That's  right. 

Q.  You  did  have  a  conversation  with  him  about 
the  fact  he  had  been  charged  ?  Is  that  correct  ? 

A.  I  don't  know  anything  about  his  being 
charged. 

Q.  Did  you  have  any  conversation  with  him 
about  his  being  at  the  Harbor  and  being  made  a 
defendant  in  this  case?  A.     I  did. 

Q.     Where  did  that  conversation  take  place? 

A.     Down  the  Harbor. 

Q.  Did  you  ever  talk  with  him  in  the  Police 
Station?  A.     I  did  not. 

Q.     Will  you  tell  about  that  conversation? 

Mr.  Crockett:  I  object.  He  is  not  a  defendant. 
It  is  incompetent,  inunaterial  and  irrelevant.  Can 
counsel  show  where  it  has  any  bearing?  [69] 

Mrs.  Bouslog:  I  am  testing  the  credibility  of 
the  witness. 

Mr.  Crockett:  That's  going  pretty  far.  I  do  not 
see  where  it  makes  any  difference  when  the  man  is 
not  charged,  it  has  no  bearing  in  the  case  and  we 
should  try  to  save  the  time  of  the  defendants  here. 
But  I  will  withdraw  my  objection. 
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Mrs.  Bouslog:  Will  you  state  the  conversation 
you  had  with  Mr.  Aki  at  the  Harboi'  ? 

A.     May  I  ask  what  date  this  was  ? 

Q.  Tell  what  you  remember  about  the  conversa- 
tion. A.     I  just  served  him  a  warrant. 

Q.  I  thought  you  stated  you  did  not  know 
whether  he  had  been  charged? 

A.     That  I  don't  know. 

Q.  Well,  this  is  the  warrant — (shows  it  to 
Court).  You  knew  a  complaint  had  been  filed 
against  Henry  Aki  as  a  defendant  *?  After  you 
served  the  warrant  did  you  ever  talk  to  him  about 
the  fact  he  was  charged  % 

A.     Just  served  the  warrant. 

Q.  Do  you  know  whether  or  not  the  case  against 
Mr.  Aki  was  dropped? 

Mr.  Crockett:  The  record  will  show  no  charge 
was  entered  against  Mr.  Aki. 

The  Court:     The  record  shows  it  was  dismissed. 

Q.  Do  you  know  why  it  was  dismissed,  even 
though  he  was  present  at  the  Harbor? 

A.     I  have  no  idea. 

Q.  You  know"  he  was  present  and  the  complaint 
dismissed  against  him?  Mr.  Aki  was  not  there 
operating  a  crane  or  assisting  the  company  repre- 
sentatives in  any  way,  was  he  ? 

A.     I  have  no  idea.  [70] 

Q.  Do  you  know  whether  the  charges  were 
dropped  against   any  of  the   other  defendants   on 
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whom  you  served  complaints'?  A.     I  have  no 

idea. 

Q.  Now,  you  have  testified  regarding  the  iden- 
tification of  certain  individuals  in  the  pictures  in 
the  exhibits  that  have  been  filed  in  the  Court.  Will 
you  look  at  the  Court  Exhibit  number  1  and  state 
the  time  the  picture  was  taken? 

Mr.  Crockett:  I  object.  It  is  not  necessary  as  it 
has  already  been  testified  to  by  other  persons. 

Mrs.  Bouslog:  I  want  the  witness  to  state,  as  of 
his  own  knowledge  whether  it  was  after  the  incident. 

Mr.  Crockett:     I  withdraw  the  objection. 

A.  Picture  No.  1.  I  have  no  idea  when  it  was 
taken. 

Q.  So  far  as  you  know  it  could  have  been  taken 
any  other  day  than  the  14th  ?  The  same  day,  or 
after  the  incident  happened — in  the  morning  or  any 
time  ?  A.     Yes. 

Q.  Will  you  look  at  the  picture  and  see  if  there 
is  an  incident 

Mr.  Crockett:  I  object.  He  has  said  he  does  not 
know. 

Q.  I  am  asking  him  if  he  can,  of  his  own  knowl- 
edge, identify  that  as  a  riot  scene.  I  will  withdraw 
the  question.  The  picture  speaks  for  itself.  It  is  not 
exactly  a  riot  scene. 

Court :     We  will  take  a  short  recess. 

Court  recessed  at  2:45  p.m.    Reconvened  at 
3 :05  p.m. 
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Q.  Will  you  look  at  picture  number  4.  Will  you 
state,  from  looking  at  the  jjicture  whether  it  shows 
a  scene  of  so-called  riot  ? 

A.     I  have  no  idea. 

Q.  I  ask  the  Court  to  instruct  the  witness  to 
answer  yes  or  no.  [71] 

Mr.  Crockett:     I  object. 

Mrs.  Bouslog:  Withdraw  the  objection.  Your 
answer  is  you  have  no  idea.  Can  you  tell  from  look- 
ing at  the  picture  when  it  w^as  taken. 

A.     I  have  no  idea. 

Q.  Will  you  look  at  picture  number  14.  Can  you 
tell  from  looking  at  that  picture  whether  it  repre- 
sents a  scene  from  a  so-called  riot? 

A.     I  have  no  idea. 

Q.  Can  you  tell  from  looking  at  the  picture  when 
it  was  taken"?  A.     I  have  no  idea. 

Q,  Will  you  look  at  picture  number  15,  would 
your  answer  be  the  same  to  both  those  questions 
that  you  have  no  idea  when  they  were  taken  or  what 
they  represent?  A.     That's  it. 

Q.     The  same  is  true  of  pictures  20  and  24  *? 

A.  I  have  no  idea  on  both  of  those  pictures  as  to 
when  it  was  taken  or  whether  it  is  the  scene  of  the 
incident. 

Q.     That's  all. 

Mr.  Crockett :  No  further  examination.  CaU  Mr. 
Johnson. 
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being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Mr.  Crockett :     What  is  your  name  ? 

A.     Fred  Spencer  Johnson. 

Q.     Where  do  you  reside? 

A.     Lanai  City,  Lanai. 

Q.  Mr.  Johnson,  the  Court  has  provided  an  inter- 
preter and  it  is  desired  that  the  questions  be  inter- 
preted to  the  defendants.  Please  hesitate  before  you 
give  me  your  answer  and  then  the  answer  will  be 
interpreted.   What  is  your  occupation?  [72] 

A.  I  am  an  assistant  superintendent  of  the  Ha- 
w^aiian  Pineapple  Company. 

Q.  On  Jul}^  14th  of  this  year  in  the  afternoon 
about  three  or  after  were  you  down  at  Kaumalapau 
Harbor?  A.     I  was. 

Q.     AVhat  was  the  occasion  of  your  being  there? 

A.  We  were  attempting  to  load  some  bins  of 
pineapple  on  the  barge  going  to  Honolulu. 

Q.  About  what  time  did  you  arrive  at  the  wharf 
there  ? 

A.     I  would  estimate  about  a  quarter  of  four. 

Q.  You  recall  a  barge  coming  in  that  afternoon 
about  that  time  ?  A.     Yes,  I  do. 

Q.  After  the  barge  arrived  and  was  tied  up  to 
the  wharf,  as  the  evidence  shows  it  did,  what  did 
vou  do? 


vs.  I.L.W.TJ.  etc.  257 

Exhibit  K— (Continued) 

(Testimony  of  Fred  Spencer  Joluison.) 

\.  I  attempted  to  hook  the  bins  on  the  spreader 
attached  to  the  crane  to  the  pineapple  bins  so  it 
could  be  swimg  on  the  barge. 

Q.  'V\niereabouts  were  you  doing  this  work"? 
AVhat  portion  of  the  wharf  ? 

A.  I  was  on  top  of  eleven  bins  which  were 
stacked  along  the  tables  where  the  trucks  are 
iniloaded. 

Q.     Was  anybody  working  there  with  you? 

A.     Yes. 

Q.     Who  was  that  other  person? 

A.  Two  people,  Harrington  and  Marquez,  on  the 
second  tier  of  bins  and  Kluge  was  standing  do\Ma  on 
the  table. 

Q.  What  happened  when  you  people  started  to 
hook  these  bins  on  the  spreader? 

A.  A  large  number  of  men  who  were  sitting 
around  on  the  sea  wall  and  on  the  rail  on  the  Mana 
landing  made  a  rush  for  the  bins  where  we  were 
working  and  climbed  up  on  the  bins. 

Q.     Tell  us  what  happened.  [73] 

A.  The  first  man  who  got  on  top  of  the  bins 
tackled  Mr.  Harrington  and  knocked  him  dowai. 

Q.     Did  you  recognize  who  that  man  was  ? 

A.     Diego  Barbosa. 

Q.     What  happened  after  that  ? 

A.  Another  man  whom  I  do  not  know  tried  to 
push  Mr.  Marquez  off  the  bins.  I  gave  him  a  shove 
away  from  Mr.  Marquez.   Then  I  was  pushed  down 
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into  the  next  layer  of  bins  myself.   Then  from  that 
bin  I  jumped  off  on  to  the  first  table,  then  back  of  a 
truck  across  on  the  opposite  table,   down  on  the 
wharf,  across  the  barge  and  jumped  on  the  tug. 

Q.     Then  what  happened  aftir  that? 

A.  As  soon  as  I  jumped  down  on  the  tug  several 
men  ran  across  to  the  barge  and  one  of  them  threw 
a  pineapple  at  me.  Fortunately  his  aim  was  poor 
and  he  missed. 

Q.  This  person  who  threw  the  pineapple  at  you, 
were  you  able  to  recognize  him  ? 

A.     Yes. 

Q.     Who  was  he,  what  is  his  name*? 

A.  I  believe  his  name  is  Sotero  Unciana,  No. 
8498. 

Q.  Could  you  pick  him  out  in  the  Court  room 
here  ? 

A.  This  is  the  man  here.  (Points  to  defendant 
Unciano.) 

Q.  The  man  sitting  down  there  in  the  green 
shirt?  A.     Yes. 

Q.  Are  you  able  at  the  present  time  to  point  out 
any  other  persons  whom  you  saw  down  there  during 
that  time,  Mr.  Johnson? 

A.  Just  what  time  do  you  mean,  sir — from  the 
time  we  were  rushed  at  the  bins,  or  when? 

Q.  At  any  time  during  the  period  of  the  rush, 
or  immediately  after  the  rush.  [74] 
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A.  I  can  point  out  quite  a  few  ])eople,  but  I  am 
not  familiar  with  their  names. 

Mrs.  Bouslog-:  I  am  going  to  object.  If  tlie  wit- 
ness will  describe  the  individual  ?  The  Court  room 
is  too  crowded  to  permit  all  the  defendants  to  get 
into  the  room. 

Mr.  Crockett:  1  just  want  him  to  i)oint  out  that 
particular  person  and  identify  him  in  some  way. 

Mrs.  Bouslog:  I  will  stipulate  we  will  have  no 
objection  to  that  if  you  will  go  out  and  get  an  equal 
number  of  people  here  so  that  there  will  be  some 
chance  of  his  misfiring  on  some  of  the  defendants. 

Mr.  Crockett:  I  object.  The  witness  has  a  per- 
fect right  to  point  out 

Mrs.  Bouslog:  Not  without  giving  some  kind  of 
description. 

Mr.  Crockett.  Give  him  a  chance  and  he  will. 
He  will  give  us  a  description  when  he  points  out  the 
man. 

Mrs.  Bouslog:     I  object. 

The  Court:     Objection  over-ruled. 

Mrs.  Bouslog:  Your  Honor,  every  objection  I 
make  is  over-ruled.  This  is  a  constitutional  right. 
(Further  argument.)   Please  reconsider  the  ruling. 

The  Court:  The  witness  is  not  asked  to  point 
out  all 

Mrs.  Bouslog:  That  makes  no  difference.  I  am 
shocked  that  Mr.  Crockett  would  follow  such  a  pro- 
cedure.   Your   Honor  must   know   the   defendants 
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have  a  right  not  to  incriminate  themselves.    (Argu- 
ment.)  There  should  be  some  test  to  check  his  obser- 
vation.  Just  to  say,  ''point  out  one  that  you  saw" 
is  not  a  good  test  for  the  witness. 

The  Court:  The  witness  does  not  even  know 
them  by  name. 

Mr.  Crockett:  We  will  withdraw  the  question. 
It  is  all  right.  We  do  not  want  to  hold  up  the  pro- 
ceedings. We  [75]  withdraw  the  question  to  save 
time.  Cross  examine. 

Cross  Examination 

Mrs.  Bouslog:  Is  it  your  job  as  an  Assistant 
Superintendent,  Mr.  Johnson,  to  load  pineapple 
bins? 

A.     In  an  emergency,  yes. 

Q.     You  consider  a  lockout  an  emergency? 

A.     Would  you  define  a  lockout  ? 

Q.  How  long  have  you  been  an  assistant  super- 
intendent for  Hawaiian  Pineapple  Company? 

A.     Since  April  1st. 

Q.     Of  this  year?  A.     Of  1947. 

Q.  How  many  bins  would  you  say  were  there  to 
be  loaded  on  the  barge  ? 

A.  I  believe  there  was  11  in  the  pile  and  one  on 
the  truck. 

Q.  When  w^ere  the  pineapples  in  the  bins  picked, 
do  you  know? 
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A.  One  bin  had  been  picked  that  day.  I  do  not 
know  exactly  what  date  the  other  ])ins  had  been 
picked.  There  were  several  there  that  had  been 
picked  the  last  day  before  the  work  stoppage  started 
and  I  believe  three  bins  other  than  the  ones  which 
were  picked  that  day  had  been  picked  during  the 
work  stoppage. 

Q.  Do  you  know  the  capacity  of  the  barge,  liow 
many  bins  a  pineapple  barge  will  carry  1 

A.  At  the  present  time  we  are  putting  153  bins 
on  these  barges. 

Q.  Are  you  an  expert  in  tlie  })ineapple  industry 
to  the  extent  you  can  tell  nie  as  to  how  long  it  is 
of  any  value  for  i:>urposes  of  canning  ? 

A.  Due  to  the  by-products  at  the  Cannery — such 
as  citric  acid — they  are  recoverable  until  the  fruit 
is  completely  rotted.  [76] 

Q.  My  question  was  directed  for  canning.  Strike 
the  question.  Ordinarily  how  quickly  is  pineapple 
shipped  after  it  is  picked? 

A.  Under  ideal  conditions  we  hope  to  have  pine- 
apples in  cans  within  48  hours  but  occasionally  it 
will  be  left  on  Lanai  five  or  six  days. 

Q.  There  were  only  11  bins  to  be  loaded  on  this 
barge  that  carries  153?  What  is  your  best  recol- 
lection ? 

A.     Twelve — 11  on  the  pile  and  one  on  the  truck. 

Q.  You  say  Mr.  Harrington,  Mr.  Marquez  and 
yourself  were  over  on  the  bin,  or  on  the — ^where 
were  you  standing  at  the  time? 
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A.    We  were  standing  on  the  top  layer  of  the 
bins. 

Q.    What  time  did  you  say  the  barge  came  in? 

A.     I  did  not  say. 

Q.    What  time  do  you  recall? 

A.  Sometime  shortly  after  four.  I  cannot  give 
you  an  accurate  time. 

Q.     Did  you  sustain  any  injuries?  A.     No. 

Q.  Would  you  describe  your  state  of  mind  as 
''terrified"?  A.     I  do  not  know. 

Q.     That's  all. 

Mr.  Crockett:  What  was  your  state  of  mind 
when  this  was  happening? 

A.     My  first  reaction  was  surprise,  second  reae 
tion  was  getting  out  of  the  way  of  overwhelming 
odds. 

Q.  So  that  instead  of  being  terrified  you  might 
have  been  apprehensive?  A.     Yes. 

Mrs.  Bouslog:  What  do  you  mean  by  apprehen- 
sive? [77]  What's  your  idea  of  the  difference  be- 
tween terror  and  apprehension?  What  does  the 
witness  mean  after  the  Prosecution  coaches  him  as 
to  what  he  meant? 

A.  I  experienced  terror  during  the  war  quite  a 
few  times  when  there  was  no  question  in  my  mind 
that  I  would  either  be  dead  or 

Q.     So  that's  what  terror  means  to  you? 

A.     Yes. 

Q.    And  apprehension?  Can  you  be  apprehensive 
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if  it  is  going  to  rain  and  you  don't  want  it  to? 

A.     That's  not  my  connotation  of  the  word. 

Q.  Perhaps  if  you  will  substitute  your  own 
words  instead  of  the  Prosecution's? 

A.  Well,  if  you  are  standing  in  the  middle  of  a 
road  and  a  car  is  coming  you  are  apprehensive  of 
being  hit  and  you  get  out  of  the  way. 

Q.  But  you  would  not  say  you  were  terrified  or 
feared  for  your  life? 

A.     No,  I  do  not  believe  I  would  say  that. 

Mr.  Crockett:  Did  you  fear  for  your  personal 
safety, — your   limbs?  A.     Definitely. 

Q.     That's  aU. 

JEROME  FRANCIS  HARRINGTON 

being  first  duly  sworn,  testified  as  follow^  • 

Direct  Examination 

By  Mr.  Crockett: 

Q.     What  is  your  name? 

A.     Jerome  Francis  Harrington. 

Q.     What  is  your  occupation? 

A.     Research  assistant.  [78] 

Q.  Now  Mr.  Harrington,  as  I  question  you  will 
you  pause  before  you  give  me  your  answer  so  as 
to  allow  the  interpreter  to  interpret  my  questions 
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to   the   defendants.    She   will   also   interpret  your 

answer.  A.     Yes,    sir. 

Q.  Mr.  Harrington,  were  you  the  one  that  was 
at  Kaumalapau  wharf  on  the  14th  day  of  August, 
1947,  assisting  with  the  loading  of  the  pineapples 
after  the  barge  came  in?  A.     I  was. 

Mrs.  Bouslog:  May  I  suggest  the  Prosecution 
testify? 

Mr.  Crockett:  It  is  perfectly  correct  to  tie  up 
the  witness  without  asking  so  many  introductory 
questions. 

Mrs.  Bouslog:     I  withdraw  the  objection. 

Q.  Just  where  were  you  working  there,  Mr.  Har- 
rington ? 

A.  1  was  on  top  of  the  bins  attempting  to  hook 
on  the  chains. 

Q.     Do  you  know  Mr.  Johnson?  A.     I  do. 

Q.     And  you  know  Mr.  Marquez?  A.     Yes. 

Q.     And  Sonny  Fernandez?  A.     Yes. 

Q.  Who  was  assisting  you  in  the  work  that  you 
were   doing? 

A.  Johnson  was  directly  opposite  me  and  Charles 
Marquez  was  behind  me. 

Q.  Now,  as  you  were  about  to  proceed  with  the 
work,  what,  if  anything,  happened  ? 

A.  As  the  spreader  was  swung  over  the  bin  we 
were  just  leaning  down  to  hook  the  chains  through 
the  rings  when  this  large  group  of  men  who  were 
down  along  the  sea  wall  started  in  rioting,  yelling. 
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They  came  running  down  towards  [79]  us  and 
started  to  climb  up  on  to  the  bins.  As  they  were 
running  down  toward  us  one  man  was  climbing  u^) 
the  bins  directly  in  front  of  me.  About  this  time 
someone  tackled  me  from  behind.  Two  or  three 
men  then  came  running  around,  sw^armed  around 
me,  attempting  to  push  or  throw  me  over  the  side 
of  the  bins.  I  grabbed  a  couple  of  them  as  they 
were  attempting  to  push  me  around.  I  was  thrown 
down  on  the  pineapple.  As  many  as  five  or  six  of 
them  apparently  piled  on  top  of  me  and  I  could  not 
get  up.  They  started  in  to  beat  me  about  the  face 
and  body  with  their  fists  and  with  pineapples.  I 
covered  u])  as  best  I  could  by  putting  my  liands  up 
over  my  head  and  pulling  my  knees  up.  Someone 
was  attempting  to  hit  me  in  the  groin  and  I  saw 
Gigo  was  trying  to  strike  a  blow.  He  had  his  arm 
raised  and  as  it  came  up  I  warded  it  off  with  my 
leg.  Then  I  pushed  him  away  with  my  foot.  He 
was  down  below  my  legs,  down  by  my  knees.  I 
also  saw  Pablo  hitting  me  about  the  body.  This 
went  on  for  some  time  and  then  it  suddenly  stopped. 
I  heard  Bilson  say,  "You  can  get  up  now,  they 
have  gone,"  or  words  to  that  effect.  I  then  got  up 
and  saw  Bilson  on  the  opposite  edge  of  the  bin  with 
his  camera  in  his  hand. 

Q.     Now  you  mentioned — you  say  you  saw  Gigo 
— do  you  know  his  name'? 
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A.  That's  a  nickname.  I  believe  Diego  Barbosa 
is  his  name. 

Q.     And  Pablo? 

A.     I  believe  his  name  is  Pablo  Pineda. 

Q.     Can  you  point  him  out  to  me? 

A.     Here  is  the  man.  (Points  out  Pablo  Pineda.) 

Q.  The  man  who  just  appeared  in  the  door  with 
the  brown  shirt?  A.     Yes.  [80] 

Q.  Were  you  able  to  identify  any  other  person 
during  that  incident? 

A.     I  remember  seeing  a  fellow  called  Sumagit. 

Q.     Can  you  point  him  out  to  us? 

A.  (Witness  looks  around  and  finds  defendant 
Simiagit  and  iDoints  him  out  to  the  Court.) 

Q.     This  fellow  in  the  apricot  colored  shirt? 

A.    Yes. 

Q.  xVnd  at  tlw  time  you  say  you  were  i)r.shed 
down  off  youi*  feet  on  the  pineapples,  about  how 
many  persons  were  there?  I  am  not  speaking  of 
Johnson  and  Marquez,  but  how  many  of  these  per- 
sons were  present  at  the  tmie?  I  am  referring  to 
up  on  top  of  the  bins. 

A.  I  would  say  about  ten  to  fifteen  that  were 
moving  around,  came  up  over  and  came  on  towards 
the  barge. 

Q.  We  have  a  series  of  pictures  here  which  have 
been  admitted  in  evidence  as  Prosecution's  Exhibit 
^'B".  I  will  ask  you  to  look  at  the  first  page  here 
and  to  state  whether  or  not  any  of  the  scenes  shown 
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on  this  page   represent  anything  in  the   incident 
which  occurred  to  you.  If  possible,  tell  us  the  num- 
ber of  the  picture. 

A.  Picture  number  11  shows  Gigo  and  Pablo 
underneath  where  I  am. 

Q.     That's  picture  number  11?  A.    Yes. 

Q.  Showing  you  the  second  page,  pictures  12-19. 
Do  any  of  those  show  the  scenes  in  which  you  are 
involved'?  A.     No,  I  am  not  in  those. 

Q.  Showing  you  a  page  from  Prosecution's  Ex- 
hibit "C"  numbers  57-62.  I  will  ask  you  whether 
or  not  any  of  [81]  those  pictures  have  any  relation 
to  the  incident  as  related  to  you? 

A.  Picture  number  57  shows  the  start  of  the  riot 
where  the  men  are  just  climbing  or  starting  to 
climb  up  the  bins,  rather,  and  in  picture  number  58 
I  am  in  the  right-hand  corner  of  the  bins  there. 

Mrs.  Bouslog :  Will  you  show  me  where  you  are 
in  the  picture? 

A.  I  am  not  visible  in  the  picture  taken  in  the 
bins.    A  man  is  on  top. 

Mrs.  Bouslog:  Is  there  any  in  which  you  are 
visible?  A.     I  don't  believe  there  are. 

Mr.  Crockett:  And  also  pictures  from  63-67,  are 
they  about  the  same? 

A.  That  is  essentially  the  same  thing — all  during 
the  period  w^hile  I  was  up  on  top  of  the  bins. 

Q.  At  the  time  when  this  rush  was  made,  or 
break  was  made,  by  these  persons,  was  there  any 
noise  or  yelling  as  they  approached  the  bins? 
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A.  Yes,  they  were  yelling  and  waving  their  arms. 
When  Gigo  was  beating  me  he  was  saying  some- 
thmg  in  Filipino  that  sounded  like  "Allah." 

Q.  What  was  the  reaction  upon  you  mentally, 
when  you  heard  these  people  making  noise,  when 
you  saw  them  rushing  toward  the  bins.  What  was 
your  mental  reaction? 

A.  I  wasn't  sure  what  they  were  about  to  do,  at 
first.  They  came  running  down  from  after  being 
so  very  quiet  that  I  was  startled.  I  don't  re<?all  any 
special  mental  reaction  up  to  the  point  when  some- 
one hit  me  from  behind  and  then  there  was  con- 
fusion. 

Q.  Were  you  able  to  identify  the  person  who 
hit   you   from  behind'? 

A.    No,  I  did  not  see  who  it  was.  [82] 

Q.     Cross-examine. 

Cross-Examination 

By  Mrs.   Bouslog: 

Q.  Is  it  your  job  as  research  assistant  to  fasten 
or  to  load  pineapple  bins? 

A.  It  is  my  job  as  a  salaried  employee  to  do 
whatever  job  there  is  to  be  done. 

Q.    Who  instructed  you  to  load  pineapples? 

A.    No  one.    No  one  instructed  me. 

Q.    You  were  not  ordered?  A.    No. 

Q.    Not  told  to  go  down? 

A.    No,  I  wasn't  told. 
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Q.  How  did  it  happen  you  went  down  at  that 
particular  time?  When  did  you  first  know  there 
was  going  to  be  pineapples  loaded  or  that  a  barge 
was  arriving?  A.     I  don't  recall  who  told  me. 

Q.  Wlien  did  you  first  decide  to  go  down  to 
help  load  the  pineapple  barge? 

A.     I  don't  recall  exactly. 

Q.     What  time  did  you  go  down  there? 

A.  Between  approximately  3:30  and  4.  I  don't 
recall   the   exact  time. 

Q.  Have  you  ever,  on  any  other  occasion,  helped 
load   the  pineapple  barge?  A.     No. 

Q.     First  experience?  A.     Yes. 

Q.  Do  you  know  whether  or  not  barges  are  con- 
sistently loaded  with  only  11  or  12  bins? 

A.  Not  customarily,  only  under  unusual  circum- 
stances. [83] 

Q.  Would  you  describe  what  you  saw  the  person 
you  identified  as  Sumagit  doing  on  that  occasion? 

A.     He  is  standing  on  top  of  the  bins. 

Q.     He  was  close  to  you?  A.     Not  too  close. 

Q.     He  did  not  strike  or  touch  you? 

A.     Not  that  I  know  of. 

Q.     What  time  did  you  leave  the  Harbor  ? 

A.     Approximately  between  5:30  and  6. 

Q.     How  many  people  were  there  when  you  left  ? 

A.  There  were  20  or  30  pickets  and  6  or  8  police 
officers. 
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Q.  How  many  police  officers  were  present  at  the 
time  when  you  arrived? 

A.  There  was  Asst.  Chief  Freitas,  Detective  Sea- 
bury,  another  Maui  police  officer,  a  plain  clothes 
man  from  Maui,  Lt.  Medeiros,  Officer  Takahama, 
Officer  Oyama.  It  seems  there  were  one  or  two 
more,  I  cannot  recall  exactly. 

Q.    What  time  did  the  barge  tie  up? 

A.     About  4:15   as  nearly  as   I  can  remember. 

Q.  What  was  going  on  at  the  Harbor  when  you 
arrived  ? 

A.  All  the  men  were  sitting  along  the  wall,  tal ly- 
ing, no  activity. 

Q.  I  mean  at  the  Harbor.  Was  there  any  ac- 
tivity going  on  besides  pickets  sitting  on  the  wall? 

A.     What  do  you  mean  by  that  ? 

Q.    What  else  was  happening? 

A.     Nothing  else  going  on,  nothing  down  there. 

Q.  And  how  many  company  employees  were 
there  when  you  arrived?  [84]  That  is,  non-strikers. 

A.     Eight  to  ten,  I  imagine. 

Q.     Can  you  name  them? 

A.  Manuel  Pavao,  Sonny  Fernandez,  Johnson, 
Marquez,  Kluge,  Bilson,  Buck  Manriki.  That's  all 
I  can  think  of  at  the  moment. 

Q.  These  ])eoj)le  who  were  tliore  when  you  got 
down  there,  what  were  they  doing? 

A.     Standing  around. 

Q.  Was  the  Mana  in  port  at  any  time  when  you 
were  there  ? 
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A.     I  believe  the  Mana  was  in  port. 

Q.     You  got  down  there  at  3:30'? 

A.     I  do  not  know  exactly, — approximately. 

Q.  You  don't  know  if  the  Mana  was  there  or 
what  was  happening  in  regard  to  the  Mana? 

A.     I  don't  remember. 

Q.     Is  six-day  old  pineapple  good  for  canning? 

A.  This  pineapple  appeared  like  it  would  be  all 
right  for  canning. 

Q.  What  is  the  usual  time  in  which  it  is  canned 
after  it  is  picked  ? 

A.  It  varies  on  different  occasions.  Sometimes 
as  long  as  three  days,  maybe  longer. 

Q.  But  you  are  a  member  of  the  Research  De- 
partment.  What's  the  most  desirable  time? 

A.     As  quickly  as  possible. 

Q.  Would  you  say  it  is  usual  for  the  pineapple 
company  to  send  a  barge  to  Honolulu  with  only 
eleven  bins  on  it? 

A.     I  do  not  believe  it  is  the  normal  practice. 

Q.  Have  you  ever  known  of  any  other  occasion? 
Any  other  occasion  on  which  a  barge  has  come  in 
and  been  sent  out  with  as  few  as  eleven  bins  ?  [85] 

A.     Not  to  my  knowledge. 

Q.  You  say  you  stayed  there  until  around  six 
o'clock.  About  how  many  pickets  were  there. 

A.     Approximately  twenty. 

Q.    Were  there  still  police  officers  there? 

A.    Yes. 
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Q.    Barge  there?  A.     Barge  left. 

Q.     What  time  did  the  barge  leave? 

A.     I  don't  recall  the  exact  time. 

Q.     Before  you  left?  A.     Before. 

Q.  Were  the  police  officers  still  there  at  the 
time  the  barge  left?  A.     They  were. 

Q.     Everything  was  peaceful? 

A.    Men  were  still  milling  around.    No  rioting. 

Q.  During  all  the  time  the  so-called  riot  hap- 
pened, you  could  not  see  anything  that  was  going 
on  ?  You  were  blinded  ?  A.     I  did  not  say  that. 

Q.  But  you  could  not  see  anything  except  what 
was  going  on  in  the  bin? 

A.  When  were  were  wrestling  around,  before- 
being  thrown  in  the  pineapples,  I  could  see. 

Q.  What  did  you  see?  Were  there  still  a  group 
of  people  sitting  on  the  wall? 

A.     I  did  not  observe  anyone  still  on  the  wall. 

Q.  You  did  not  observe,  but  you  could  not  say 
they  were  not  ?  After  everything  had  become  peace- 
ful and  quiet  did  you  notice  if  any  more  people 
arrived  ? 

A.  I  do  not  recall  observing  anyone  else  arriving 
after  the  riot  stopped.  [86] 

Q.  Where  were  you  after  things  had  become 
peaceful,  where  were  you  standing? 

A.  The  police  told  us  to  come  off  the  barge  and 
keep  away  as  much  as  possible.  Then  we  came  back 
on  the  wharf  and  then  the  barge  left. 
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Q.  Did  you  at  any  time  during  the  course  of  the 
so-called  riot  hear  any  of  the  police  officers  read  the 
riot  act  ?  A.     No. 

Q.  Did  you  hear  any  of  them  giving  orders  to 
the  crowd  to  disperse?  A.     No. 

Q.  Would  you  des-cribe  or  say  you  were  in  a 
state  of  terror  while  these  happenings  were  going 
on?  A.     What  is  your  definition  of  terror? 

Q.  I  asked  whether  you  would  describe  your 
condition  as  terror,  or  would  you  describe  your  state 
of  mind 

Mr.  Crockett :  The  witness  has  asked  counsel  the 
meaning  of  terror.  There  are  all  kinds  of  defini- 
tions. 

Mrs.  Bouslog:  Your  Honor,  I  made  the  sam.e 
argument  before  Judge  Wirtz  over  on  Maui  and 
Mr.  Crockett  said  the  word  "terror"  is  clear, — ■ 
striking  terror  into  the  people. 

(Argument  between  counsel.) 

Mr.  Crockett:  I  am  speaking  on  behalf  of  the 
witness.    He  just  wants  a  definition. 

Mrs.  Bouslog:  Are  you  aware  of  the  charge 
against  these  defendants,  that  for  throwing  a  few 
pineapples  and  for  the  pleasure  of  punching  you, 
they  are  charged  with  a  felony,  the  felony  of  riot. 
(Defense  counsel  explains  terror  and  quotes  from 
statute.)  Does  that  sound  like  your  state  of  mind 
at  the  time  this  was  going  on?  A.    Yes. 

Q.     No  further  questions.  [87] 
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Mr.  Crockett:  Just  one  other  question.  When 
the  persons  were  striking  and  beating  you  did  you 
suffer  injuries'?  A.     Yes. 

Q.     Describe  what  injuries. 

A.  Bumps  on  my  head.  I  thought  I  had  a 
broken  rib,  but  the  X-ray  revealed  it  was  not 
broken.  The  doctor  said  the  cartilage  was  torn. 
There  were  bruises  on  my  body. 

Q.     That's  all. 

Mrs.  Bouslog:  Did  you  say  you  shoved  and 
pushed  at  other  people  ?  A.     I  said  I  grabbed. 

Q.  You  grabbed  hold  of  two?  Do  you  think  you 
inflicted  any  injuries  on  them? 

A.  I  grabbed  them  to  keep  from  being  thrown 
over 

Q 

A 
Q 

side 

Q 

A 

Q 


the  side. 
Yes,  but  you  weren't  thrown  over  the  side? 
No. 

Even  later  you  were  not  thrown  over  the 
A.     No,  because  they  were  on  top  of  me. 
And  you  were  on  top  of  the  pineapples? 
Yes. 

That's  all. 
Mr.  Crockett:     That's  all. 

The   Court:    We   will  adjourn  until  9:00   a.m. 
tomorrow.  [88] 

Saturday,  August  30th,  1947. 

Court  convened  at  9 :08  a.m. 

The  Court:    Are  you  ready  to  proceed? 
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Mrs.  Bouslog :  We  are  ready  to  proceed  for  the 
defendants. 

Mr.  Crockett :  I  would  like  to  have  the  Court  call 
the  defendants  to  make  sure  that  they  are  all 
present  as  we  have  witnesses  who  are  to  identify 
them,  and  I  think  the  Prosecution  is  entitled  to  see 
who  these   defendants   are. 

The  Court:     We  will  have  a  roll  call. 

Mrs.  Bouslog:  All  the  defendants  were  here  at 
a  roll  call  five  minutes  ago,  I  believe. 

Mr.  Crockett:  I  have  not  had  a  chance  to  see 
them. 

(Court  clerk  calls  defendants.  All  are  present.) 

Mr.  Crockett:  I  understand  defense  counsel 
would  like  to  have  Mr.  Takahama  for  recross-exami- 
nation. 

KIICHI  TAKAHAMA 

Recross-Examination 

Mrs.  Bouslog:  Officer  Takahama,  will  you  state 
how  many  of  the  defendants  in  this  case  you  identi- 
fied yesterday? 

Mr.  Crockett:  I  object.  Counsel  stated  she 
wanted  further  cross-examination,  the  same  thing 
has  been  covered. 

Mrs.  Bouslog :  Wait  just  a  minute.  I  will  count 
them  and  ask  him. 

Mr.  Crockett:     Okeh. 

Mrs.     Bouslog:     According   to   my   records   you 
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identified   22    of   the    defendants    in   this    case    as 
having  been  present  at  the  Harbor  on  the  afternoon 
of  July  14th,  is  that  correct? 

A.  You  mean  the  ones  here  right  now?  I  have 
no  idea  of  the  number  of  defendants.  [89] 

Q.  AVhen  you  identified  the  people  yesterday, 
you  identified  them  in  approximately  the  same  order 
each  time.  I  wonder  if  you  will  indicate  by  start- 
ing here,  (points  to  front  bench)  each  one  of  the 
]Deople  you  recall  being  present  on  that  occasion. 
Start  in  the  front. 

Mr.  Crockett:  This  witness  has  been  examined 
and  it  is  not  necessary.  That  is  not  proper  cross- 
examination.  When  a  person  is  recalled  for  recross- 
examination  as  a  matter  of  courtesy  if  you  have 
any  further  questions  it  is  proper,  but  to  go  over 
the  same  thing  over  and  over  again,  it  is  not  proper 
re^ross-examination.  I  object  and  ask  that  Mr. 
Takaliama  be  excused  from  the  stand. 

Mrs.  Bouslog:  Your  Honor,  yesterday  I  did  not 
ask  this  officer  to  identify  the  people  that  he  re- 
called having  been  present  down  there  by  starting 
at  the  beginning  here  and  going  down.  It  is  proper 
examination  and  I  fail  to  see  why  counsel  is  afraid 
to  have  these  names  called  in  that  way.  If  he  did 
it  yesterday  he  can  do  it  today.  The  reason  I  ask 
that  he  do  it  in  this  order  is  because  yesterday  he 
went  down  in  approximately  the  same  order,  instead 
of  going  in  the  front.   He  apparently  had  in  mind 
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a  particular  individual  and  searched  through  the 
crowd  until  he  found  that  particular  individual.  He 
did  not  identify  the  individuals  except  in  that  order. 
What  I  want  to  find  out  is  whether  this  witness  can 
pick  out  22  people  from  the  crowd  and  I  ask  the 
Court  to  give  a  ruling  on  this. 

Mr.  Crockett:  Counsel  has  said  I  am  afraid.  I 
am  not.  It  is  not  a  question  of  being  afraid,  I  want 
to  follow  the  ordinary  and  regular  procedure.  She 
has  excused  this  witness.  We  are  wasting  the  time 
of  the  Court  and  the  defendants  who  want  to  get 
back  to  work.  [90] 

Mrs.  Bouslog:  The  defendants  will  waive  that 
business  of  getting  back  to  work. 

Mr.  Crockett:  It's  the  same  question  of  going 
over  and  over  this  and  delaying  the  Court's,  de- 
fendants' and  my  time.  If  there  is  any  other  question 
you  have  not  asked  it  would  be  all  right,  but  I 
object  to  your  going  over  the  same  ground,  over 
and  over  again. 

Mrs.  Bouslog:  This  question  was  not  asked  the 
other  day.  He  identified  the  witnesses  in  a  particu- 
lar order.  I  want  to  see  if  he  can  identify  them  in 
other  than  a  particular  order  chosen  by  him.  I 
believe  the  defendants  have  a  right  to  ask  that 
he  identify  the  people  as  they  appear  in  the  Court 
room. 

The  Court:  You  object  because  he  picked  them 
out  and  then  identified  them? 
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Mrs.  Bouslog:  I  want  to  see  if  he  can  do  it  in 
an  order  which  I  prescribe.  I  want  him  to  identify 
them  as  they  are  here  in  Court. 

The  Court:  He  identified  them  by  sight  and 
name,  so  I  think  we  are  going  over  it  again. 

Mrs.  Bouslog:  It's  not  the  same  thing.  I  think 
it  is  a  proper  question  and  ask  the  Court  it  be 
permitted  to  be  answered. 

The  Court:  You  mean  to  have  him  identify  the 
persons  again? 

Mrs.  Bouslog:  Yes,  starting  at  the  beginning, 
starting  with  the  first  bench  and  going  right  down 
the  line. 

The  Court:  That  would  be  the  same  procedure 
as  we  had  the  other  day. 

Mrs.  Bouslog :  It  is  not  the  same  thing.  I  submit 
it  to  the  Court  for  a  ruling. 

The  Court:     Court  will  deny  that. 

Mrs.  Bouslog:  During  the  course  of  your  testi- 
mony yesterday  did  you  see  any  written  memo  of 
the  names  of  the  defendants'?  [91] 

A.     I  have  none  in  possession  right  now. 

Q.     Did  you  have  any  in  possession  yesterday? 

Mr.  Crockett:  You  are  referring  to  the  time 
when  he  was  sitting  here  on  the  stand  and  testify- 
ing? 

Mrs.  Bouslog:     Yes. 

Mr.  Takahama:  I  did  not  have  any  in  posses- 
sion. 
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Q.  Could  you  see  the  list  Mr.  Crockett  had  on 
the  table?  A.     I  did  not  see  anything. 

Q.  When  you  were  looking  down  when  testifying 
you  could  not  have  seen  any  written  memo? 

A.     Nothing  of  that  sort. 

Q.  You  are  positive  you  did  not  see  the  list 
lying  on  the  table? 

A.     I  am  positive.    I  could  swear  to  that. 

Q.     That's  all. 

Mr.  Crockett :     Nothing  further.   Call  Mr.  Besha. 

Mrs.  Bouslog :  I  wonder  if  we  could  have  a  brief 
recess. 

The  Court:    We  will  take  a  short  recess. 

(Court  recessed  at  9:25  a.m.    Court  recon- 
vened at  9:34  a.m.) 

ADOLPH  HANEBERG  DESHA 

being  first  duly  sworn,  testified  as  follows: 

.    Direct  Examination 

By  Mr.  Crockett:     What  is  your  name? 

A.     Adolph  Haneberg  Desha. 
S"     Q.     Where  do  you  live?  A.     Lanai  City. 

Q.    What  is  your  occupation? 

A.  Assistant  Personnel  Director,  Hawaiian 
Pineapple  Company. 

Q.  How  long  have  you  been  living  here  in  Lanai 
City?  A.     Some   thirteen  months. 
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Q.  Now  in  your  work  as  assistant  personnel  di- 
rector, what  are  your  duties?  What  do  you  have 
to  do  in  regard  to  carrying  [92]  out  that  job? 

A.  We  are  required,  for  one  thing,  to  handle 
emxDloyment. 

Q.  By  handling  emplojrment  do  you  mean  to 
engage  employees?  A.     Yes. 

Q.  And  when  you  do  that  what  is  the  general 
procedure  you  go  through,  interviewing  the  pros- 
pective workers?  A.    Yes. 

Q.  What  else  do  you  have  to  do?  We  have  an 
interpreter  here  to  interpret  the  questions,  so  will 
you  go  a  little  slow  so  as  to  allow  her  to  interpret 
the  questions.  Now,  in  addition  to  arranging  for 
the  engaging  of  new  persomiel  what  other  duties  do 
you  perform  in  comiection  with  your  w^ork? 

A.     Well,  just  about  anything  that  comes  up. 

Q.  That  is,  after  a  man  is  engaged  do  you  come 
in  contact  with  this  individual  in  any  way  which 
would  cause  you  to  know  him  or  becoijie  acquainted 
with  him? 

A.  Yes,  w^e  do.  One  record  we  maintain  in  the 
Personnel  Office  is  a  list  of  employees  for  classifica- 
tion by  labor  grade. 

Q.  And  in  performing  these  duties  have  you  be- 
come well  acquainted  with  the  persons  employed 
here  at  Lanai  City? 

A.    I  believe  quite  familiar. 

Q.  That  is,  you  know  them  by  name  as  well  as 
by  face. 

I 
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A.     Not  all  of  them,  but  a  great  number  of  them. 

Q.  About  how  many  employees  do  you  have  at 
Lanai  City*? 

A.     Between  1700  and  1800  people. 

Q.  Mr.  Desha,  I  am  going  to  show  you  a  group 
of  pictures.  Referring  to  the  first  sheet  of  Prosecu- 
tion's Exhibit  "B",  I  believe  it  is,  containing  sev- 
eral individual  pictures  and  ask  you  to  examine 
that  sheet  and  take  the  pictures  one  by  one.  That 
is,  beginning  with  number  1  and  see  [93]  if  you  can 
identify  any  person  or  persons  in  those  pictures. 
Would  you  give  us  first  the  name  of  the  person  and 
his  location  in  the  picture  ? 

Mrs.  Bouslog:  May  I  see  the  duplicate  set? 
(Prosecution  hands  duplicate  set  of  pictures  to  de- 
fense counsel.) 

A.  In  this  picture  (No.  1),  Hiroshi  Oshiro,  the 
third  individual  from  the  left  in  the  rear  row. 

Q.     Facing  the  camera?  A.    Yes. 

Q.  Do  you  see  him  in  the  Court  room  at  the 
present  time?  Would  you  mind  pointing  him  out 
to  us? 

(Witness  walks  over  to  Defendant  Hiroshi 
Oshiro  and  identifies  him  by  placing  his  hand 
on  defendant's  shoulder.) 

Q.  The  man  sitting  along  the  side  wall,  with  the 
yellow  shirt?  A.    Yes. 

Q.     How  long  have  you  known  Oshiro? 
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A.    As  long  as  I  have  been  here. 

Q.    What  kind  of  work  does  he  do? 

A.  He  is  a  mechanic  in  the  auto  shop.  His  fore- 
man is  Fujigama. 

Q.  Any  other  persons  in  that  first  picture  that 
you  recognize,  that  is,  picture  number  1. 

A.  Not  that  I  could  be  certain  of.  I  cannot  get 
a  full  view  of  their  faces. 

Q.    Now,  examine  number  2,  any  there? 

A.    None  there. 

Q.     Proceed  to  the  next  picture  and  see. 

A.  In  photograph  number  3.  I  recognize  two 
individuals  there,  Hermano,  he  is  the  fourth  from 
the  left  counting  all  of  them,  a  three-quarter  viev; 
of  the  right  side  of  his  face.  (Points  him  out  in 
the  picture.)    [94] 

Q.     Could  you  point  him  out  here? 

A.  Sitting  the  third  from  this  row  in  the  brown 
shirt. 

Q.    What  is  his  work? 

A.  Simon  is  a  truck  driver  in  the  truck  depart- 
ment, usually  drives  buses. 

Q.     How  long  have  you  known  him? 

A.  Well,  I  got  to  know  his  name  some  time  last 
August. 

Q.  You  mentioned  another  you  recognized  in 
that  picture. 

A.  He  is  the  second  individual  from  right  to  left, 
starting  at  the  right  of  the  photograph,  going  from 
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right  to  left,   the   second   individual   there   in   the 
picture.  He  has  a  striped  jersey  or  polo  shirt,  with 
a  cap  on. 

Q.     What's  his  name?  A.     Unciano. 

Q.     Point  him  out. 

A.  I  do  not  recognize  him  here  at  the  present 
time. 

Mrs.  Bouslog:  Maybe  its  because  he  does  not 
have  a  striped  shirt  on. 

Mr.  Desha:  Photograph  number  4.  The  fourth 
individual  from  the  left  is  ''Blackie"  Tomita. 

Q.  Just  before  we  go  to  that  one,  you  mentioned 
Unciano.    Where  is  he  employed? 

A.     He  is  in  the  harvesting   department. 

Q.     How  long  have  you  known  him? 

A.     I  believe  he  is  in   Clarito's   gang. 

Q.     Now  you  mentioned  in  picture  number  4? 

A.  Tomita,  fourth  from  the  left  with  the  polo 
shirt,  twin  stripes  across  the  chest. 

Q.     He  is  present  here? 

A.  Sitting  in  the  fourth  row  back.  (Points  to 
defendant,  who  stands  up.)    That's  Blackie  Tomita. 

Q.     What  kind  of  work  does  he  do? 

A.  That  I  am  not  certain  of.  I  think  Blackie 
works  in  the  land  preparation  department,  I  am 
not  certain  of  that. 

Q.  Any  other  person  in  the  fourth  picture  that 
you  recognize?  A.     Oshiro. 

Q.  The  same  one  you  identified  in  picture  num- 
ber 4?  A.    Yes. 
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Q.  We  will  pass  that  one.  Proceed  to  the  next 
picture. 

A.     Photograph  number  11.    Gigo  Barbosa.  % 

Q.     Which  one  is  that? 

A.     He  is  at  the  top  of  the  photograph. 

Q.     Any  other  person  in  there? 

A.  Pablo  Pineda.  He  is  the  man  in  front  of 
Gigo. 

Q.  Can  you  pick  out  Pineda  and  see  if  he  is 
in  the  Court  room? 

A.  This  is  the  man  known  to  me  as  Pablo 
Pineda. 

(Defendant  rises  and  is  touched  on  the  shoul- 
der by  witness.) 

Q.    What  is  his  work,  so  far  as  you  recall? 

A.  Pablo  is  one  of  the  field  construction  crew. 
He  works  with  Harry  Shimono,  part  of  the  en- 
gineering set-up   on  the  plantation. 

Q.     How  long  have  you  known  him? 

A.  I  would  say  I  first  ran  into  the  name  some 
time  last  August. 

Q.    We  will  proceed  to  the  next  picture. 

A.  Photograph  number  14,  Andres  Velasco.  He 
is  the  man  on  the  left  of  the  photograph.  Jack 
Sipe, 

Q.     Has  he  any  other  name? 

A.     To  my  knowledge  it  is  Narcisso. 

Q.    Now  Velasco,  where  do  you  say  he  is? 

A.     Andres  is  the  man  on  the  left  of  the  photo- 
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graph  and  Sipe  is  the  man  next  to  Velasco  in  the 

photograph. 

Q.  Will  you  see  if  you  can  find  or  point  out  to 
us  Velasco  here  in  the  Court  room"?  [96] 

A.  He  is  the  gentleman  back  here  with  the  crew 
cut,  right  alongside  of  the  window,  second  man 
from  the  right. 

Q.     What  is  his  work? 

A.  Andres  is  one  of  tlie  loading  men  here  on 
the  plantation.  I  got  to  know  him  because  he  is  a 
pretty  good  volleyball  player. 

Q.  And  the  man  you  mentioned  as  Sipe.  Can 
you  point  him  out? 

A.  He  is  the  second  man  on  the  second  bench,  in 
the  green  shirt. 

Q.     What  is  his  job? 

A.     Jack  is  down  at  the  Harbor. 

Q.     About  how  long  have  you  known  him? 

A.  I  think  I  got  to  know  Jack  shortly  after  I 
arrived  up  here,  last  July  or  August. 

Q.    Will  you  proceed  to  the  next  picture? 

A.     Photograph  number  19.    Gigo  Barbosa. 

Q.  We  will  pass  that.  Passing  you  the  third 
sheet,  will  you  examine  these  and  do  the  same,  Mr. 
Desha  ? 

A.     Photograph  number  21.    John  Maile. 

Q.     John  Maile,  okeh,  which  one  is  he  ? 

A.  He  is  the  second  individual  on  the  left,  with 
the  baseball  cap. 
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Q.  He  is  not  in  these  proceedings.  Pass  to  the 
next  picture. 

A.  Photograph  number  22,  the  fourth  individual 
from  the  left  facing  the  camera  is  Melicio  Riutorio. 

Q.  Can  you  pick  him  out  here  in  the  Court 
room  ? 

A.  The  man  on  the  last  bench,  sixth  from  the 
right,  with  the  dark  glasses.  (Points  him  out.) 

Q.    What  does  he  do,  so  far  as  you  recall? 

A.  Melicio  is  in  the  harvesting  department,  one 
of  the  loading  men,  one  of  the  old-timers  here,  has 
been  here  a  good  nmnber  of  years.  [97]  Some 
twenty  years  before  I  arrived,  really  an  old-timer. 

Q.  How  long  have  you  known  him?  Since  you 
came? 

A.  No,  I  would  not  say  since  I  came,  it  was 
sometime  around  the  end  of  the  year. 

Q.     I  see.   Will  you  proceed  to  the  next  picture? 

A.  Photograph  34,  fourth  individual  from  the 
left  with  his  hat  on  is  Basiliso  Arruiza.  Sometimes 
I  think  his  name  is  Bonifacio,  first  name,  that  is. 

Q.    Any  other  persons  there? 

A.     Next  to  liim  is  Andres  Yelasco  again. 

Q.  The  same  one  you  recognized  in  some  other 
picture  ?  A.    Yes. 

Q.  Arruiza  is  not  in  these  proceedings,  so  we 
will  proceed. 

A.  Pliotograi)h  number  25,  the  second  individ- 
ual  from  tlie  left, — the  photograph   shows  a  side 
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view  of  the  right  side  of  his  face  is  Bartolonie 

Agliam. 

Q.     Could  you  pick  him  out,  please? 

A.  Sitting  in  the  fourth  row  with  the  "palaka" 
shirt  on,  second  man  from  the  wall  in  the  fourth 
row,  with  glasses. 

Q.  Showing  you  the  next  sheet,  beginning  with 
number  29. 

A.     In  number  29  is  an  individual  known  to  me 
as  one  of  the  police  officers  from  Maui,  Mr.  Mura- 
yama. 
JL     Q.     Okeh.  He  is  not  a  defendant  here,  so  we  will 
pass  him. 

Mrs.  Bouslog:  Maybe  he  should  be.  He  was 
present.   That  seems  to  be  the  test. 

Q.     Anyone  else?  A.     No,  sir. 

Q.  Showing  you  the  next  group  of  pictures,  be- 
ginning with  number  39.  [98] 

A.     Photograph  number  44,  Arruiza. 

Q.     Which  individual  is  that? 

I    A.     First  on  the  left  as  I  face  the  photograph. 
Q.     No  one  else  in  that? 
A.     No.    Photograph   number  46. 
Mrs.  Bouslog:     What  was  number  44,  not  clear, 
Arruiza  ? 
Mr.  Crockett:     He  is  not  in  these  proceedings. 
A.     Photograph  number  46,  again  I  see  Melicio 
Riutorio. 

Q.    Well,  we  won't  repeat  that.    The  next  one? 
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A.  Photograph  number  47.  The  individual  on 
the  immediate  left  of  the  photograph,  profile  view, 
is   Norberto   Quinton. 

Q.  Can  you  pick  out  Norberto  Quinton  in  this 
crowd  ? 

A.  This  individual  here,  with  his  chin  in  his 
right  hand,  on  the  side  here. 

Q.     How  long  have  you  known  him"? 

A.  I  have  known  of  his  work  in  the  carpenter 
shop.  He  is  a  very  good  man,  one  of  the  newcomers 
Jiere  and  arrived  sometime  after  January,  1946. 

Q.     He  is  an  employee  in  the  carpenter  shop? 

A.    Yes. 

Q.  What  would  be  the  next  picture  recognized? 
Anyone  else  in  number  47? 

A.  No.  Photograph  number  49,  Basiliso  Ar- 
ruiza. 

Q.  We  will  pass  him.  The  next  one  ?  This  is  the 
last  sheet  and  the  end  of  the  series,  if  the  Court 
please. 

A.  Photograph  number  52.  The  same  person, 
Quinton. 

Q.     Proceed  to  the  next  one. 

A.  Immediately  back  of  him  on  Norberto 's  right, 
as  I  face  the  photograph  is  a  profile  view  of  Simon 
Hermano. 

Q.     The  same  one  you  previously  identified? 

A.    Yes.  [99] 

Q.    Any  other  person  in  that  photograph? 
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A.     Photograph  number  55,  Gigo  Barboza. 

Q.  Pass  him.  Now  showing  you  the  group  of 
pictures  which  lias  been  received  in  evidence  as 
Prosecution's  Exhibit  ''C",  beginning  with  number 
57.  Will  you  examine  those  and  see  if  you  see 
anyone  you  recognize '? 

A.     In  number  58  I  see  Fred  Johnson. 

Q.  This  is  the  Mr.  Jolmson  who  is  one  of  the 
assistant  superintendents?  K.     Yes. 

Q.     Whereabouts  is  he? 

A.  He  is  on  top  of  the  pineapple  bin.  If  you 
divided  the  photograph  up  into  fourths  he  would 
fall  on  the  extreme  right  of  the  photograph,  stand- 
ing up. 

Q.     Any  other  persons  there  that  you  recognize? 

A.     No,  sir. 

Q.     Proceed  to  the  others.  A.     No  others. 

Q.  Showing  you  the  second  sheet  of  the  series 
beginning  with  number  63. 

A.  Photograph  number  67.  Again  I  see  Simon 
Hermano. 

Q.  He  is  the  same  one  you  previously  men- 
tioned ?  A.     Yes. 

Q.     In  number  QQ^. 

A.  I  recognize  Officer  Murayama  with  his  back 
to  the  camera,  and  Mr.  Bilson. 

Q.     Where  is  Mr.  Bilson? 

A.  He  is  standing  on  the  loading  table  with  his 
back  to  the  camera.  I  would  say  it  would  be  the 
loading  table  at  Kaumalapau  terminal. 


290 


W.  D,  Ackerman  etc.,  et  al. 


Exhibit  K — (Continued) 

(Testimony  of  Adolph  Haneberg  Desha.) 

Q.  How  are  you  able  to  recognize  him  from  the 
back? 

A.  He  is  probably  about  as  skinny  as  I  am.  I 
know  him  quite  well.  When  I  first  came  here,  I 
lived  in  the  same  building  with  him.  [100]  I  see 
him  a  lot  in  the  daily  course  of  my  work. 

Q.  Showing  you  the  sheet  marked  Exhibit  "E" 
beginning  with  picture  number  68. 

A.  In  number  68  is  George  Ramaila.  He  is  the 
person  on  the  extreme  right  of  the  photograph  as  I 
face  it. 

Q.     Can  you  pick  him  out  in  the  Court? 

A,  The  first  man  sitting  along  the  wall  here  on 
the  right  with  the  watch  on  his  arm. 

Q.    Where  does  he  work? 

A.  He  is  one  of  the  truck  drivers  in  the  truck 
department. 

Q.     How  long  have  you  known  him? 

A.  Shortly  after  I  came  up  here  in  July.  I  used 
to  know  his  brother  very  well. 

Q.     Any  other  persons?  A.     No,  sir. 

Q.  Showing  you  the  first  page  of  the  group 
marked  Exhibit  "D"  beginning  with  picture  num- 
ber 71,  will  you  examine  those  and  see  if  you 
recognize  any  of  those? 

A.  Approximately  in  the  middle  of  photograph 
number  71  again  I  see  Andres  Velasco.  He  has  on 
a  white ''T"  shirt. 

Q.  The  same  person  you  previously  identified 
and  pohitod  out  to  the  Court  ?  A.     Yes. 
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Q.     Proceed  to  the  next  one. 

A.     Photograph  number  73. 

Q.     How  about  number  72,  anyone  there? 

A.  I  see  Melicio  Riutorio.  He  has  on  a  dark 
polo  shirt. 

Q.  He  is  the  same  one  you  previously  identified 
and  pointed  out  to  the  Court. 

A.     Yes.   Photograph  number  73,  Gigo  Barbosa. 

Q.     No  one  else  in  there? 

A.     Basoliso  Arruiza.  [101] 

Q.  Okeh.  Both  of  those  are  not  in  these  pro- 
ceedings.   How  about  the  next  one  ? 

A.  Photograph  75.  The  individual  on  the  far 
right  of  the  photograph  as  I  face  it  is  Domingo 
Basinga. 

Q.     Can  you  pick  out  Domingo  Basinga? 

A.  He  is  the  individual  outside  with  the  blue 
shirt  on,  on  the  porch,  standing  here  against  the 
railing. 

Q.  I  will  ask  that  the  Court  have  the  person  step 
to  the  door. 

Mrs.  Bouslog:  Will  the  person  with  the  blue 
shirt  on,  standing  next  the  railing  come  to  the  door  ? 
(Defendant  comes  to  door.) 

Q.  Is  that  the  person  you  pointed  out? 

A.  Yes. 

Q.  The  man  with  the   glasses   on? 

A.  Yes. 
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Q.  Any  other  persons  in  that  picture  that  you 
can  recognize? 

A.  Photograph  number  76,  the  person — starting 
at  the  right  of  the  photograph  as  I  face  it,  with 
the  white  T-shirt,  or  polo  shirt  is  Eustaquio.  When 
I  first  knew  him  his  name  was  Raas.  His  name  has 
been  changed  since  then  to  Hubin. 

Q.     Can  you  point  him  out  to  the  Court? 

A.  On  the  second  bench,  first  one  next  the  win- 
dow. 

Q.     With  the  greenish  shirt?  A.    Yes. 

Q.     Anyone  else  you  recognize? 

A.     Not  that  I  could  be  certain  of. 

Q.     Any  other  on  that  page? 

A.  Photograph  nmnber  77.  About  in  the  middle 
of  the  photograph  is  Asst.  Chief  Freitas.  On  the 
extreme  left  of  the  i)hotograph  in  the  lower  left 
hand  corner  is  Capt.  Seabury  of  the  Maui  County 
police  force. 

Q.    Anyone  else?  A.     No,  sir.  [102] 

Q.     Anyone  else  on  that  page  that  you  recognize  ? 

A.    No. 

Q.  Coming  back  to  Hubin.  How  long  have  you 
known  him? 

A.  I  am  not  certain  as  to  the  exact  time.  I 
should  say  between  nine  and  twelve  months. 

Q.    What  kind  of  work  does  he  do? 

A.  Eustaquio  is  a  supply  truck  driver  in  the 
spray  section  of  the  field  maintenance  department. 
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Q.     Then  the  last  picture,  which  is  Exhibit  '*D", 
do  you  recognize  anyone  in  that  one? 
A.     No,  sir,  I  do  not. 
Q.     Cross-examine. 

The  Court:  We  will  have  a  brief  recess  before 
cross-examination. 

(Court  recessed  at  10:25  a.m.    Reconvened 
at  10:40  a.m.) 

Cross-Examination 

The  Court:     Are  you  ready  to  proceed? 

Mr.  Crockett:     We  are  ready  to  proceed. 

Mrs.  Bouslog :  Mr.  Desha,  were  you  at  the  Har- 
bor at  the  time  the  so-called  riot  took  place? 

A.     No,  mam. 

Q.  Your  testimony  here  then  has  been  based 
wholly  upon  the  pictures  which  you  saw? 

Mr.  Crockett:  To  which  we  object,  if  the  Court 
please.  Mr.  Desha's  testunony  is  based  upon  his 
knowledge  of  the  witnesses  gained  as  Personnel 
Director. 

Mrs.  Bouslog:  I  meant  his  identification  of  the 
men. 

Mr.  Crockett:     That  is  his  job. 

Mrs.  Bouslog:  I  mean  identification  of  the  de- 
fendants here. 

Mr.  Crockett:     Just  the  form  of  the  question. 

Mrs.  Bouslog:     You  identified  the  people  in  this 
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court  room,  you  picked  them  out  from  pictures  and 

then  you  identified  them  here,  is  that  right?  [103] 

A.     Yes. 

Q.  Calling  your  attention  to  picture  number  1, 
— can  you  recognize  where  that  scene  was  taken. 
Was  it  against  the  sea  wall  down  at  the  Harbor? 

A.  I  would  not  say  it  was  against  the  sea  wall, 
the  individuals  might  be  sitting  on  top  of  the  wall. 

Q.  It  is  a  peaceful  group  of  people  sitting  on  the 
sea  wall? 

A.  It  is  a  group  of  people  sitting  on  the  sea 
wall. 

Q.     It  does  not  portray  a  riot  scene? 

A.    No. 

Q.    Will  you  examine  picture  number  4? 

A.    Yes. 

Q.  Who  was  the  individual  you  identified  from 
that  picture? 

A.     I  see  in  that  photograph  Blackie  Tomita. 

Q.  Does  that  picture  portray  a  riot  scene,  and 
can  you  tell  where  the  picture  was  taken? 

A.  It  does  not  portray  a  riot  scene.  I  recognize 
the  guard  rail  at  Kaumalapau  terminal.  That  is 
on  the  mauka  or  land  side. 

Q.  Do  you  know  if  the  place  shown  there  is 
inside  or  outside  the  kapu  line? 

A.    To  my  knowledge  it  is  outside. 

Q.  Calling  your  attention  to  picture  number  14, 
can  you  tell  where  that  picture  was  taken? 
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A.  Immediately  back  of  Andres  Yelasco,  from 
my  observation  that  is  part  of  the  sea  wall. 

Q.  And  that  picture  shows  a  somewhat  peaceful 
scene  ? 

A.     Yes,  it  does — a  group  of  men  talking. 

Q.  Calling  your  attention  to  picture  number  22. 
Can  you  recognize  the  location  in  which  that  pic- 
ture was  taken? 

A.  It  appears  to  me  that  the  section  of  the  sea- 
wall at  Kauiualapau  appears  on  the  extreme  left 
hand  side  of  this  particular  photograph  number  22. 

Q.     And  it  portrays  a  peaceful  scene? 

A.  It  portrays  a  group  of  men  walking  to  and 
fro. 

Q.  But  at  an  area  outside  the  so-called  kapu 
line? 

A.  Judging  from  the  height  of  what  appears  to 
be  the  sea  w-all  I  would  say  it  was  outside  the  kapu 
line. 

Q.  Now,  calling  your  attention  to  picture  num- 
ber 24,  can  you  identify  the  place  where  that  picture 
was  taken? 

A.  No,  mam,  I  cannot  identify  the  exact  loca- 
tion where  that  was  taken. 

Q.     Does  it  portray  a  peaceful  scene  ? 

A.  It  shows  two  men  in  the  center  of  the  photo- 
graph talking  and  walking.  There  is  nothing  there 
to  make  anyone  think  otherwise. 

Q.     Calling  your  attention  to  picture  number  46, 
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can  you  identify  the  Jocale  at  which  that  picture 

was  taken? 

A.  Photograph  number  46,  to  my  knowledge  is 
taken  in  the  proximity  of  the  Vv^harf  area  used  for 
the  docking  of  the  Mana. 

Q.  That  was  not  marked  oif  inside  the  kapu 
line?  A.     No,  mam. 

Q.     Does  that  portray  a  peaceful  scene? 

A.  It  shows  a  number  of  men  standing.  I  would 
say  it  did  show  a  peaceful  scene. 

Q.     In  number  47  whom  did  you  identify  there? 

A.     Melicio. 

Q.  In  number  47  can  you  identify  the  place 
where  that  was  taken? 

A.  It  appears  to  be  a  section  of  the  sea  wall  in 
the  background  on  the  immediate  right. 

Q.  Does  that  describe  or  does  the  picture  indi- 
cate a  x^eacef ul  or  riotous  scene  ? 

A.    Well,  I  do  not  know. 

Q.  Well,  from  looking,  from  the  evidence  of 
the  picture  itself?  [105] 

A.  I  do  not  know  what  the  raising  of  hands 
here  is  for. 

Q.  Well  it  does  not  look  like  they  were  going  to 
strike  anyone,  does  it  ? 

Mr.  Crockett:     I  object. 

Mrs.  Bouslog:  Would  you  say  it  indicated  a 
menacing  attitude?  A.     No. 

Q.     Calling  your  attention  to  picture  number  68, 
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can  you  identify  the  location  at  which  that  picture 

was  taken? 

A.  No,  mam,  I  cannot  say  the  exact  location,  but 
I  think  I  can  say  where  it  was  taken  if  it  was  taken 
at  Kaumalaj^au. 

Q.  Well,  from  the  picture  you  cannot  tell  where 
it  w^as  taken  ?  A.     No. 

Q.  Vv'ould  you  say  the  man  in  the  center  tying 
his  shoe  looks  like  he  is  terrifying  anyone? 

Mr.  Crockett:     I  object, 

Mrs.  Bouslog:  Would  you  say  it  described  a 
peaceful  scene  ?  A.     Yes,  mam. 

Q.  In  the  course  of  your  work  since  July  14th 
have  you  had  occasion  to  have  any  personal  con- 
tacts with  any  of  the  defendants  you  have  identified 
here  this  morning?  A.     I  have. 

Q.  This  is  in  connection  with  your  work.  Which 
ones  have  you  interviewed  or  talked  to  since  July 
14th  of  the  people  you  have  identified? 

A.  I  have  talked  to  Hiroshi  Oshiro,  "Molokai." 
As  I  recall  now,  he  is  the  only  one. 

Q.  Have  you  had  occasion  to  talk  to  or  see  Simon 
Hermano  since  July  14th? 

A.     Yes,  I  have  seen  him  on  numerous  occasions. 

Q.  In  connection  with  your  work  as  Personnel 
Director  ? 

A.     I  would  say  no,  just  to  say  hello  and  wave. 

Q.    A  person  identified  by  you  as  Unciano,  have 
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you  had  any  occasion  to  talk  to  him  in  the  course 

of  your  work  %  A.     No. 

Q.  To  your  recollection  then,  you  have  had  no 
occasion  in  the  course  of  your  work  to  talk  to  individ- 
uals whom  you  have  identified  except  for  Hiroshi 
Oshiro  ? 

A.  No — and  I  would  not  say  my  talking  to 
"Molokai"  had  to  do  with  work. 

Q.  Calling  your  attention  to  picture  number  76, 
who  was  the  person  in  there  you  identified  % 

A.     I  recognize  Eustaquio  Hubin. 

Q.  Are  you  so  positive  from  looking  at  that  pic- 
ture that  you  could  not  be  mistaken  under  any  cir- 
cumstances % 

A.     I  am  certain  in  my  own  mind,  that  is  all. 

Q.  Have  you  had  occasion  to  examine  and  study 
other  pictures  of  this  defendant? 

A.  No,  I  don't  believe  I  have  seen  any  other 
except  in  the  ''Pine  Parade"  when  he  got  married. 

Q.  Do  you  believe  it  is  so  clear  and  certain  that 
you  could  be  absolutely  positive  it  could  not  be  any- 
one except  Hubin? 

A.     To  my  mind,  I  am  certain. 

Q.     That's  all. 

Mr.  Crockett :  When  you  examined  picture  num- 
ber 3,  Unciano — may  I  ask  again  if  you  see  him  in 
the  picture? 

Mrs.  Bouslog:  Your  Honor,  this  is  re  direct 
after  cross  examination.   Mr.  Crockett  has  no  right 
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to  go  into  this  matter.  Mr.  Crockett  cannot  go  back 
and  fill  in  his  case  now  and  give  the  witness  a  chance 
to  identify  anyone  else,  that  is  [107]  absolutely  im- 
pro])er.  He  did  not  ask  my  permission  to  reopen 
direct  examination. 

Mr.  Crockett :  I  ask  permission  to  be  allowed  to 
ask  the  witness  whether  he  is  able  to  locate  Unciano 
in  the  Court  room,  as  at  that  time  he  could  not  find 
him  in  the  Court  room.  People  are  moving  around 
outside,  coming  and  going.  The  Court  is  aware  of 
the  ruling  that  when  the  Prosecution  puts  on  a  wit- 
ness we  conduct  a  direct  examination  and  there  is 
a  cross  examination  and  we  can  have  re  direct 
examination  which  does  not  have  to  go  into  every- 
thing covered  in  cross  examination.  The  v/itness  has 
not  been  excused.  The  prosecution,  after  all,  is  not 
a  superhuman  being.  We  may  overlook  something 
at  one  time.  It  was  a  case  of  overlooking  the  man, 
who  was  searched  for  and  not  found,  and  I  am 
simply  asking  whether  the  man  has  come  into  the 
Court  room.  I  was  not  allowed  to  go  out  and  look 
for  him.  It  is  proper,  it  is  re  direct  examination 
and  permissible. 

Defense  counsel  rises  to  speak. 

Mr.  Crockett:  I  am  going  to  keep  on  talking  as 
long  as  you  stand  up.  I  will  conclude  if  you  will  not 
interrupt  me. 

Defense  counsel  sits  down.   There  is  further 
argument  by  prosecution. 
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Mrs.  Bouslog:  May  it  please  the  Court,  I  asked 
specific  permission  to  recall  for  cross  examination 
and  then  was  not  permitted  to  go  into  it  because  it 
was  something  already  gone  into.  Your  Honor 
knows  everyone  was  present,  that  is,  we  just  called 
the  roll.  He  was  not  able  to  identify  him.  Mr. 
Crockett  closed  without  asking  him  to  identify  him 
and  it  is  not  proper  now  for  him  to  locate  the  per- 
son. I  suggest  on  the  basis  of  proper  procedure  Mr. 
Crockett  is  not  entitled  to  ask  the  question. 

Mr.  Crockett :  Counsel  is  certainly  in  error  when 
she  says  everyone  was  present  because  we  called  the 
roll.  Mr.  Desha  had  to  walk  outside  the  Court  room. 
I  don't  know  where  he  was.  The  Court  is  entitled 
to  know  whether  or  not  he  can  be  identified.  He  may 
have  gone  to  the  toilet.  I  have  not  insisted  each  one 
remain  in  the  room. 

The  Court :  The  Court  will  permit  the  witness  to 
be  identified.  What  is  his  name  ? 

Q.     Unciano.  Will  you  identify  him  ? 

A.    The  fourth  man  from  the  left,  last  row. 

The  Court:     Point  him  out.    (Witness  does  so.) 

Mrs.  Bouslog:  He  was  sitting  in  the  second  row 
when  he  was  not  able  to  identify  him  before. 

Mr.  Crockett:  That's  all,  no  further  questions. 
Mr.  DeMello  is  here  for  cross  examination  on  pre- 
vious testimony.  Call  Mr.  DeMello. 


vs.  I.L.W.U.  etc.  301 

Exhibit  K— (Continued) 
LT.  FRANCIS  DEMP^LLO 

Cross  Examination 

The  Court :     Mr,  DeMello  has  already  been  sworn. 

Mr.  Crockett:  You  understand  you  are  being 
recalled  for  purposes  of  cross  examination'? 

A.     Yes,  sir. 

Mrs.  Bouslog:  Mr.  DeMello,  you  testified  on 
direct  examination  you  were  present  at  the  Harbor 
from  approximately  3:30  on  July  14th,  is  that 
right? 

A.     That's  correct. 

Q.  Where  is  your  regular  station  as  a  police 
officer  % 

A.     I  am  regularly  stationed  at  Wailuku,  Maui. 

Q.     What  is  the  nature  of  your  assignment? 

A.     Officer  of  identification. 

Q.     What  does  that  comprise  ? 

A.     I  am  in  charge  of  the  records  bureau.  [109] 

A.  Record  and  identification.  In  my  line  of 
work  it  is  necessary  for  me  to  travel  from  one 
island  to  the  other  in  the  event  there  are  disturb- 
ances of  any  nature. 
^  Q.  You  were  brought  over  here  because  you 
anticipated  a  disturbance? 

A.  No,  I  was  brought  over  here  when  I  received 
a  call  from  Asst.  Chief  of  Police  Freitas,  requesting 
that  I  come  to  Lanai  and  to  bring  my  camera  along 
with  me. 
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Q.    When  did  you  receive  that  call  ? 

A.     I  received  it  on  Saturday,  about  8:00  a.m. 

Q.  And  what  time  were  you  told  to  be  present, 
when  did  you  actually  arrive  on  Lanai? 

A.  I  caught  the  regular  plane  that  morning  on 
Saturday. 

Q.     How  many  cameras  did  you  bring? 

A.     1  brought  two. 

Q.  Were  both  of  the  cameras  down  at  the  Har- 
bor that  day?  A.     I  just  had  one. 

Q.    And  the  camera  has  a  telescopic  sight? 

A.     Telescopic  lens. 

Q,  That  lens  is  removable,  you  can  put  it  on 
and  take  it  off?  A.    Yes. 

Q.  Did  you  receive  any  specific  instructions  from 
your  superior  about  taking  pictures  before  you  went 
down  to  the  Harbor  ?  A.     Xo  not  necessarily. 

Q.  Did  you  at  any  time  during  the  day  before 
you  went  down  to  the  Harbor  have  any  conversa- 
tion or  talk  to  Mr.  Bilson  or  any  representatives  of 
the  Company? 

A.  I  talked  to  Mr.  Bilson  because  I  think  he 
had  some  film.  He  had  a  couple  rolls  and  I  felt 
I  did  not  have  enough  to 

Q.     Enough  for  what?  [110] 

A.  Enough  to  do  any  picture  taking.  I  wanted 
to  have  a  supply  on  hand  in  the  event  I  needed 
them. 

Q.     When  did  you  talk  to  Mr.  Bilson? 
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A.     On  Saturday  when  I  came  in. 

Q.  I  am  directing  your  attention  to  July  14th. 
Did  you  have  any  conversation  with  Mr.  Bilson  on 
that  day  before  you  went  down  to  the  Harbor? 

A.     Not  that  I  remember. 

Q.  Did  you  have  any  conversation  after  you 
arrived  at  the  Harbor  at  about  3:30? 

A.  I  may  have  spoken  to  him,  but  just  casually, 
not  in  reference  to  any  police  work. 

Q.  Now,  where  did  you  stand  when  you  were 
taking  the  pictures  which  were  introduced  in  evi- 
dence. Can  you  point  out  on  the  map  the  place 
you  were  standing  when  you  were  taking  pictures? 

A.  (Witness  points  to  place  on  map.)  Looking 
this  way. 

Q.     Do  you  recall  where  Bilson  was  standing? 

A.    No. 

Q.     Where   Heminger   was   standing? 

A.     No. 

Q.     Put  a  cross  there. 

A.  I  was  standing  approximately  inside,  no,  I 
was  inside  the  kapu  line. 

Q.  While  you  were  taking  the  pictures  that  de- 
scribe the  so-called  riot  scene,  and  i\t  all  times  when 
it  was  going  on,  you  were  standing  approximately 
there  ? 

A.  No,  I  later  moved  over  to  the  pineapple  bins. 
I  do  not  know  the  exact  location  of  the  pineapple 
bins.    I  was  standing  here — (points  to  map) — tak- 
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ing  pictures  tliis  way  looking  at  the  pineapple  bins. 

Q.  And  all  the  pictures  you  took  during  the 
scene  were  facing  toward  the  pineapple  bin? 

A.  Excepting  I  did  move  a  little  to  the  left  and 
then  later  on  went  over  by  the  bins  and  took  a  shot 
up  in  the  air  towards  the  top  of  the  pineapple 
bins. 

Q.  And  you  describe  your  position  there — 
(points  on  map) — taking  pictures  all  the  time  dui'- 
ing  the  time  the  riot  scenes  were  going  on? 

A.  Yes.  Later  on,  when  I  got  through  with  that 
magazine  the  incident  was  over.  Then  the  fellows 
began  coming  here.    (Points  to  map). 

Q.  Your  back  was  to  the  sea  wall  at  all  times, 
you  never  faced  the  camera  towards  the  sea  wall 
at  any  time  during  the  time  when  the  so-called  riot 
w^as  going  on? 

A.  I  took  no  pictures  of  what  was  going  on 
there,  no. 

Q.  You  say  you  looked  over  there  when  this  was 
going  on? 

A.     Yes,  I  turned  around  and  looked. 

Q.  When  you  turned  around  towards  the  sea 
wall  did  you  notice  any  men  sitting  or  standing 
there?  A.     Not  in  back  of  me. 

Q.  You  say  you  were  taking  pictures  here 
(points  to  map)  and  you  say  you  remember  look- 
ing behind  you  ?  A.     That's  right. 

Q.     Can  you  state  whether  you  remember  or  no- 
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tifcd  any  people  sitting  or  standing  along  the  sea 

wall? 

A.  r  don't  ronifmhci-  seeing  anyone  there.  There 
may  have  been. 

Q.     Yon  had  your  back  to  it  at  all  times'!? 

A.     Yes. 

Q.     Maybe  there  were  fifty  or  sixty  people?  [11 121 

A.  I  would  not  say  fifty  oi*  sixty  peo])le.  IF 
lliere  was  a  group  that  large  I  am  siii'c  I  would 
have  noticed 

Q.  'I'he  question  was  whether  you  did  notiee  any 
])(;ople  along  the  sea  wall  aud  you  said  you  were 
facing  in  tb(?  opposite  (lii'CM-tion  and  then  you  said 
you  would  have  noticed  if  tliei'c  had  been  a  large 
eiowd. 

Mr.  Crockett:  Well,  let  hiui  finish  what  he  has 
to  say. 

Mrs.  Bouslog:  I  did  not  ask  his  opinion.  What 
time  did  you  say  it  was  when  the  so-called  dis- 
turbance was  over? 

A.  I  did  not  say,  you  mean  the  riot  incident, 
that's  what  you  are  talking  about? 

Q.  Yes,  approximately  what  time  was  it  over 
completely — pan.  Strike  completely.  What  time 
was  it  when  the  alleged  riot  was  pau? 

A.     About  4:45  I  would  say. 

Q.  Did  you  notice  any  peoi)l(^  corning  down  to 
the  Harbor  after  4:45?  Either  walking  or  coming 
in  cars? 
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ing  pictures  this  way  looking  at  the  pineapple  bins. 

Q.  And  all  the  pictures  you  took  during  the 
scene  were  facing  toward  the  pineapple  bin? 

A.  Excepting  I  did  move  a  little  to  the  left  and 
then  later  on  went  over  by  the  bins  and  took  a  shot 
up  in  the  air  towards  the  top  of  the  pineapple 
bins. 

Q.  And  you  describe  your  position  there — 
(points  on  map) — taking  pictures  all  the  time  dur- 
ing the  time  the  riot  scenes  were  going  on? 

A.  Yes.  Later  on,  when  I  got  through  with  that 
magazine  the  incident  was  over.  Then  the  fellows 
began  coming  here.    (Points  to  map). 

Q.  Your  back  was  to  the  sea  wall  at  all  times, 
you  never  faced  the  camera  towards  the  sea  wall 
at  any  time  during  the  time  when  the  so-called  riot 
was  going  on? 

A.  I  took  no  pictures  of  what  was  going  on 
there,  no. 

Q.  You  say  you  looked  over  there  when  this  was 
going  on? 

A.    Yes,  I  turned  around  and  looked. 

Q.  When  you  turned  around  towards  the  sea 
wall  did  you  notice  any  men  sitting  or  standing 
there?  A.     Not  in  back  of  me. 

Q.  You  say  you  were  taking  pictures  here 
(points  to  map)  and  you  say  you  remember  look- 
ing behind  you?  A.     That's  right. 

Q.     Can  you  state  whether  you  remember  or  no- 
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ticed  any  people  sitting  or  standing  along  the  sea 

wall? 

A.  I  don't  remember  seeing  anyone  there.  There 
may  have  been. 

Q.     You  had  your  back  to  it  at  all  times? 

A.     Yes. 

Q.     Maybe  there  were  fifty  or  sixty  people  ?  [112] 

A.  I  would  not  say  fifty  or  sixty  people.  If 
there  was  a  group  that  large  I  am  sure  I  would 
have  noticed 

Q.  The  question  was  whether  you  did  notice  any 
people  along  the  sea  wall  and  you  said  you  were 
facing  in  the  opposite  direction  and  then  you  said 
you  would  have  noticed  if  there  had  been  a  large 
crowd. 
i  Mr.  Crockett:  Well,  let  him  finish  what  he  has 
to  say. 

Mrs.  Bouslog:  I  did  not  ask  his  opinion.  What 
time  did  you  say  it  was  when  the  so-called  dis- 
turbance was  over? 

•  A.     I  did  not  say,  you  mean  the  riot  incident, 
that's  what  you  are  talking  about? 

Q.  Yes,  approximately  what  time  was  it  over 
completely — pau.  Strike  completely.  What  time 
was  it  when  the  alleged  riot  was  pau? 

A.    About  4:45  I  would  say. 
P    Q.     Did  you  notice  any  people  coming  down  to 
the  Harbor  after  4:45?   Either  walking  or  coming 
in  cars? 
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A.  I  do  not  remember.  They  were  all  milling 
around  there. 

Q.  My  question  is  not  what  the  people  who  were 
there  were  doing,  but  w^hether  you  noticed  any  per- 
sons coming  down  in  cars,  or  on  foot,  or  from  the 
road  up  above  the  Harbor? 

A.  I  am  tr3dng  to  answer  your  question.  Right 
after  the  riot  the  people  started  to  walk  to  the  sea 
wall  on  the  above  road  mauka  toward  where  the 
monkeys  are  and  they  started  walking  all  around, 
you  could  not  say  whether  or  not  they  had  just  come 
in  cars,  or  got  off  some  car. 

Q.  In  other  words,  you  could  not  positively  say 
nobody  arrived  after  the  incident  was  pau? 

A.     That's  right. 

Q.  You  did  not  happen  to  notice  any  *?  It  is  pos- 
sible that  they  could  have?  A.     That's  right. 

Q.  It's  been  quite  some  time  since  your  direct 
examination  and  I  have  just  now  been  given  the 
transcript.  Do  you  recall  whom  you  identified  of 
the  defendants  as  being  present  on  your  direct 
examination  ? 

A.  Just  two  men,  Diego  Barbosa  and  Pablo 
Pineda. 

Q.  And  as  I  recall  the  rest  of  your  testimony 
was  directed  to  the  taking  of  pictures'? 

A.     Yes. 

Q.  Now,  you  were  asked  by  Asst.  Chief  Freitas 
to  come  over  to  Lanai  and  you  arrived  on  Saturday. 


vs.  I.L.W.U.  etc.  307 

Exhibit  K— (Continued) 

(Testimony  of  I.t.  Francis  DeMello.) 

On  Monday,  the  14th  you  went  down  to  the  Harbor 

about  3:30,  with  a  group  of  other  police  officers. 

A.  With  Freitas,  Medeiros,  Takahama,  no  — 
Seabury. 

Q.  Your  ordinary  assignment  is  never  a  police 
officer  in  the  sense  of  keeping  the  peace,  your  job 
is  to  identify  people? 

A.  No,  not  necessarily.  I  am  a  police  officer  in 
the  event  I  have  to  make  an  arrest.  I  perform  those 
duties  just  as  well  as  any  other  officer. 

Q.  But  ordinarily  you  would  not  ])e  summoned 
from  Maui  for  the  purpose  of  handling  police  mat- 
ters, but  for  identification'?  A.     That's  right. 

Q.  And  while  you  were  down  at  the  Harbor  you 
were  acting  in  your  capacity  of  taking  pictures  and 
not  actually  serving  to  keep  peace.  Did  you  inter- 
rupt your  picture  taking  at  any  time  to  restore 
order  ? 

A.  Yes,  after  I  got  through  taking  one  maga- 
zine in  the  camera  I  immediately  started  with  the 
other  officers,  started  yelling  to  those  people  to  go 
back. 

Q.     But  you  took  pictures  first  and  then  did  that  ? 

A.    Yes. 

Q.  Did  you  take  any  pictures  at  the  time  before 
the  so-called  riot  incident  started"?  [114] 

A.  Yes,  I  had  taken  a  picture  of  the  barge  com- 
ing in. 

Q.  The  barge  was  arriving  just  about  the  time 
you  got  there  •? 
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A.     No,  after,  about  4:15-4:20,  about  that. 

Q.  And  you  would  say  4:15-4:20  and  you  have 
already  testified  that  the  alleged  riot  was  pau  about 
4 :45,  did  you  take  any  pictures  after  4 :45  ? 

A.     I  did,  I  took  two  magazines,  two  rolls. 

Q.  In  other  words,  during  the  alleged  incident 
you  merely  finished  out  one  magazine  in  your  cam- 
era which  began  with  the  docking  of  the  barge,  is 
that  right? 

A.  I  did  take  some  pictures  in  the  early  part 
of  the  morning  when  they  had  the  picket  line. 

Q.     You  did  take  pictures  in  the  morning? 

A.     Yes. 

Q.  Did  you  finish  up  that  roll  at  any  time  and 
remove  it  from  your  camera  ?  A.     Yes. 

Q.  When  you  went  down  there  at  3:30,  when 
did  you  begin  taking  pictures,  when  the  barge  was 
coming  in?  A.     That's  correct. 

Q.  You  did  not  take  any  pictures  before  the  barge 
was  coming  in  ?  The  first  pictures  shown  on  the 
roll  would  be  the  pictures  of  the  barge,  of  the  things 
that  happened  that  afternoon? 

A.  Yes,  when  I  went  back  to  the  dock  when  the 
barge  came  in. 

Q.  You  continued  to  take  pictures  from  the  time 
the  barge  came  in  until  the  particular  roll  was 
taken,  was  through?  A.     Yes. 

Q.  Now  those  pictures — you  did  not  reload  your 
camera  until  after  the  thing  was  over? 


vs.  I.L.W.U.  etc.  309 

Exhibit  K— (Continued) 

(Testimony  of  Lt.  Francis  DeMello.) 

A.     Yes.  [115] 

Q.  So  that  the  pictures  actually  taken  at  the 
Harbor  at  the  time  preceding  and  immediately  fol- 
lowing the  alleged  riot  would  just  be  on  that  one. 
I  am  trying  to  get  you  to  identify  the  film  which 
was  taken  during  the  time  the  alleged  riot  happened. 
Would  it  be  correct  to  say  that  the  pictures  con- 
tinued from  the  time  the  barge  came  in  to  the  end 
of  the  film?  A.     Yes. 

Q.  Those  w^ould  be  the  only  pictures  that  di- 
rectly show  any  of  the  actviity  that  went  on  during 
the  alleged  incident? 

Mr.  Crockett:  You  mean  pictures  taken  by  this 
witness  ? 

Mrs.  Bouslog:     Yes,  pictures  that  you  took. 

A.    Yes. 

Q.  Do  you  recall  what  nmnbers  belong  to  the 
pictures  ? 

Mr.  Crockett :  That  would  be  1  to  55  I  am  sure. 
*'A"  is  the  film  and  "B"  the  stills  taken  from  that. 
I  would  like  to  request  the  Court  to  have  a  police 
officer  bring  in  Exhibit  ''A." 

The  Court:  Call  Sgt.  Takahama.  Please  bring 
us  Exhibit  "A." 

Mr.  Crockett :     1-56  is  correct. 

Mrs.  Bouslog:  And  these  pictures  numbered  1 
to  56  which  were  admitted  in  evidence  you  testified 
were  all  of  that  roll  of  film  you  took  during  that 
time?   May  I  see  them? 
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Mr.  Crockett:  AVould  counsel  make  that  ques- 
tion more  definite.  Do  you  mean  the  actual  riot  or 
the  riot  pictures  on  the  film? 

Mrs.  Bouslog:  The  only  part  mtroduced  in  evi- 
dence was  the  part  taken  during  the  actual  alleged 
riot. 

Mr.  Crockett:     During  and  immediately  after. 

Mr.  DeMello:  Some  of  the  film  taken  in  the 
morning  are  shots  taken  of  Casimero  Millare  in  the 
field.  [116] 

Q.     What  time  did  your  film  run  out  ? 

A.     About  4:30. 

Q.  You  kept  on  taking  pictures  after  the  inci- 
dent was  pau  on  the  same  roll*? 

A.  No,  mam,  the  last  scenes  I  remember  taking 
on  that  roll  was  of  Pablo  Pineda  and  Diego  Barbosa 
up  on  the  bin.  If  you  will  pull  the  film  out  as  far 
as  the  white  piece 

Q.  The  thing  I  am  puzzled  about  these  pictures 
is  the  sea  wall.  (DeMello  fixes  film.  Counsel  and 
witness  examine  film.)  I  am  trying  to  have  you 
identify  the  exact  point  on  the  film  where  it  shows 
or  reflects  the  scenes  which  is  charged  as  the  riot. 
Those  are  again  the  sea  wall  around  that.  There 
are  three  splices  here,  is  that  correct?  All  this  film 
was  introduced  as  Exhibit  ''A"?  A.     Yes. 

Q.  Will  you  identify  the  point  at  which  the 
actual  pictures  of  the  riot  ceased  and  those  which 
were  taken  against  the  sea  wall? 
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(Witness  identifies  tlie  film  by  unrolling  it 
off  by  band.) 

Q.  Now  I  want  you  to  identify  the  place  on 
that  film  at  which  you  ceased  taking  the  pictures 
of  the  so-called  riot  and  finished  out  the  magazine? 
(Witness  identifies  place  on  the  film.) 

Q.  You  mean  the  scene  of  the  pineapple  bin? 
You  say  you  were  taking  pictures  looking  towards 
the  pineapple  bins  while  the  riot  was  going  on.  I 
notice  pictures  of  the  sea  wall.  Where  did  you  stop 
on  the  riot  scene  and  start  on  the  sea  wall?  You 
did  not  stop  taking  pictures  until  the  film  ran  out? 

A.     Yes. 

Q.  You  did  not  attempt  to  restore  order  until 
you  finished  your  films? 

A.  That's  correct.  (Shows  films  to  defense  coun- 
sel.)   That's  up  on  the  pineapple  bin. 

Q.  This  is  after  everything  is  over  and  the 
people  returning?  A.     Yes. 

Q.  So  that  everything  after  that  point  would  be 
after  everything  was  over? 

A.  Everything  over  on  top  of  the  pineapple  bin, 
yes. 

Q.  There  was  no  violence  when  they  turned 
around  and  started  to  go  back  to  the  sea  wall  ? 

A.     They  were  not  orderly. 

Q.  When  they  left  the  kapu  area  they  were  all 
right  ?  A.     Yes. 


L 
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(Defense  counsel  studies  tihn,  with  Lt.  De- 
Mello unwinding  tilm  l^y  hand  and  Mr.  Crock- 
ett holding  it.) 

Q.  So  that  part  of  the  fihn  there  represents  the 
pictures  you  took  from  the  time  the  barge  came  in 
until  the  riot  incident  was  pan  and  the  people 
started  back  towards  the  sea  wall"?  A.     Right. 

Q.  So  that  the  remaining  film  on  this  roll  was 
taken  looking  towards  the  sea  wall  and  was  taken 
after  the  incident  was  over  ? 

A.  It  was  taken  immediately  after  they  started 
to  go  back  from  the  pineapple  bin. 

Q.  The  alleged  incident  happened  inside  the 
kapu  line?  A.    Yes. 

Q.     There  are  two  splices  on  this  film? 

A.    Yes. 

Q.  You  have  identified  this  one,  do  you  recall 
what  time  the  films  on  the  second  splice  were  taken  ? 

A.     They  were  taken  about  five  to  five. 

Q.  In  other  words,  about  ten  minutes  after- 
wards? Can  you  estimate  how  many  feet  of  film 
would  be  between  that  and  the  end  of  the  film?  [118] 

A.     I  am  not  sure. 

Q.  The  second  splice  was  taken  ten  minutes 
after  the  incident  and  how  about  the  third? 

A.     Right  after  I  got  through  with  the  second. 

Q.  How  long  did  it  take  you  to  do  that?  Ac- 
cording to  your  time  schedule,  about  five  to  five  you 
started  taking  the  second  roll  ?  A.    Yes. 
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Q.  How  long  did  it  take  you  to  run  out  the 
second  splice  there? 

A.  Well,  it  takes  time  to  load  the  camera.  About 
three  to  five  minutes. 

Q.  It  took  3  to  5  minutes  to  take  the  second 
splice  of  film  %  A.     Yes. 

Q.  So  that  it  would  be  almost  5  o'clock  when 
the  third  splice  would  be  taken — after  five  o'clock? 

A.    Just  about  five  o'clock. 

Q.     Were  you  finished  taking  pictures  about  five  % 

A.  No,  I  took  the  third  splice  after  I  got  through 
taking  the  second. 

Q.     What's  on  the  third? 

A.  It  was  of  the  men  sitting  on  the  wall  along- 
side the  wall.  I  remember  there  were  some  shots  of 
the  pineapples,  some  of  the  bin. 

Q.  Were  you  the  only  police  officer  who  was 
summoned  to  take  pictures  during  the  pineapple 
lockout? 

Mr.  Crockett:  To  which  we  object.  We  do  not 
know  what  you  mean  by  pineapple  lockout. 

Q.  You  came  over  on  Saturday?  Was  there  any 
other  police  officer  during  the  time  you  were  here 
who  was  taking  pictures?  Operating  a  camera  to 
show  what  was  going  on?  A.     No.  [119] 

Q.  Did  you  take  other  pictures  from  the  time 
you  came  on  Saturday  besides  the  ones  you  took 
at  the  wharf?  A.     That's  right. 

Q.    You  have  a  record  of  film  of  other  days? 


314  W.  D.  Ackerman  etc.,  et  al. 

Exhibit  K — (Continued) 

(Testimony  of  Lt.  Francis  DeMello.) 

A.     That's  right.  We  had  a  riot  squad  from  Hilo. 

Q.  Were  they  here  when  you  were  here"?  Were 
they  here  when  you  arrived  on  Saturday? 

A.     They  weren't  here. 

Q.     When  did  they  arrive? 

A.  If  I  remember,  it  was  on  a  Tuesday  or  Wed- 
nesday. 

Q.  In  other  words  they  were  not  here  on  Mon- 
day? Do  you  know  when  they  were  instructed  to 
come  ? 

Mr.  Crockett:  To  which  we  object,  the  question 
is  incompetent,  irrelevant  and  immaterial. 

Q.  Do  you  know,  of  your  own  knowledge,  when 
they  were  asked  to  come?  A.     No. 

Q.  To  the  best  of  your  knowledge,  they  arrived 
on  Tuesday? 

A.  I  do  not  know  if  it  was  Tuesday  or  Wednes- 
day. 

Q.     How  long  did  you  stay  over  here? 

A.     I  was  here  about  a  week. 

Q.     From  Saturday  to  Saturday? 

A.  I  don't  know  if  it  was  Saturday  to  Friday  or 
Saturday  to  Saturday.  But  I  was  here  just  about 
a  week. 

Q.  Now,  let's  see.  Will  you  take  a  look  at  the 
picture  number  1.  Can  you  identify  that  ])icture 
as  being  either  the  second  or  third  sj^lice? 

A.     That's  correct,  either  in  the  second  or  third. 

Q.     Wliich  was  taken  after  the  people  all  had  re- 
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turned?    Tlie  second  splice  completed  after  peace 

had  been  restored? 

Mr.  Crockett:     To  which  we  object.  [120] 

Q.  You  just  got  through  testifying  that  after 
you  finished  the  first  splice  then  the  other  one  was 
taken  about  ten  minutes  after  everyone  was  back? 

A.     Eight. 

Q.  So  that  that  picture  was  taken  at  least  ten 
minutes  after  the  incident  occurred?  Can  you  tell 
from  your  memory  whether  that  is  on  the  second 
or  third  splice? 

A.     I  would  not  be  able  to  say  just  exactly  which. 

Q.  But  in  any  event,  it  is  at  least  ten  minutes 
after?  A.     Yes. 

Q.     How  about  picture  number  2? 

A.     I  think  that's  from  the  second  or  third. 

Q.     Picture  number  3  would  be  in  which  group? 

A.     I  think  that  picture  would  be  in  number  1. 

Q.     Before  the  men  started  back  to  the  wall? 

A.     That's  right. 

Q.     Picture  number  4  ? 

A.     I  think  that's  from  the  second  or  third. 

Q.     Picture  mmiber  5? 

A.     I  believe  that's  from  the  first. 

Q.     Picture  number  6? 

A.     I  have  no  "6" — I  think  it  has  been  taken  out. 

Q.     Number  7?  Number  7  would  be  on  the  first? 

A.  Number  7  would  be  on  the  second  or  third. 
Then  I  have  9  and  11. 
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Q.  They  were  on  the  first  ? 

A.  That's  right. 

Q.  The  next  picture  shown  is  number  12.    Can 
you  tell  from  number  12  which  roll  it  is  on? 

A.  I  would  not  be  al^le  to  tell  on  number  12. 

Q.  On  picture  number  13? 

A.  I  believe  that's  on  the  second  or  third.  [121] 

Q.  And  number  14? 

A.  I  think  that's  from  the  second  or  third  reel. 

Q.  And  number  15?  A.     Same. 

Q.  And  number  16?  A.     Same. 

Q.  And  nmnber  17?  A.     Same. 

Q.  And  number  18? 

A.  Same.   Number  19,  I  think  it  is  off  the  first. 

Q.  And  number  20? 

A.  I  think  it  is  off  the  second  or  third. 

Q.  And  number  21  ? 

A.  I  think  it  is  off  the  second  or  third. 

Q.  And  number  22  ? 

A.  I  think  it  is  off  the  second  or  third. 

Q.  And  number  23  ? 

A.  I  thinli  it  is  off  the  second  or  third. 

Q.  And  number  24? 

A.  I  believe  it  is  from  the  second  or  third. 

Q.  And  number  25? 

A.  I  think  it  is  off  the  second  or  third. 

Q.  And  number  26?  A.     Same. 

Q.  And  number  27  ?  A.     Same. 

Q.  And  number  28  ? 
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A.     I  do  not  have  number  28. 

Q.     Number  29? 

A.     I  think  that's  off  the  first. 

Q.     Number  30?  [122] 

A.     I  do  not  have  30.   I  have  31. 

Q.     All  right,  31. 

A.     I  think  that's  off  the  first. 

Q.     And  number  32  ? 

A.     The  second  or  third. 

Q.     33?  A.     Off  the  first. 

Q.     34?  A.     Off  the  first. 

Q.     35,  36,  38? 

A.     I  believe  they  are  off  the  first  reel. 

Q.     What's  the  next  number? 

A.  39.  I  believe  that's  off  the  first,  but  I  am 
not  sure. 

Q.     40? 

A.     44  and  45.  I  am  not  sure. 

Q.  Well,  judging  from  the  scenes  themselves  it 
would  seem  to  be  after  the  alleged  riot? 

A.  That  was  after  the  incident  on  the  pineapple 
bin. 

Q.  As  a  matter  of  fact  all  numbers  44,  45,  46,  47, 
48,  49,  50  are  after  the  incident  on  top  of  the  bin. 

Q.     Is  number  49  on  the  second  roll? 

A.     First. 

Q.     Number  50?  A.     I  don't  know. 

Q.     Number  52  ? 

A.  I  am  unable  to  say  whether  it  is  in  the  first, 
second  or  third  roll. 
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Q.     Xiunber  53,  54,  55? 

A.     On  the  first  roll. 

Q.  Do  vou  recall — did  you  obseiTe  where  Mr, 
Bilson  was  standing  when  he  was  taking  pictures? 

A.     No,  mam.  [123] 

Q.  He  was  not  standing  where  you  were,  dupli- 
cating the  pictures  you  were  taking? 

A.     I  don't  know. 

Q.     Do  you  recall  Mr.  Heminger?  A.     Xo. 

Q.  Did  you  at  any  time  talk  to  ^Ir.  Heminger 
or  Mr.  Bilson  before  the  pictures  you  took  in  the 
first  roll  were  taken,  talk  to  Mr.  Bilson  or  Mr. 
Heminger?    Did  you  talk  to  them  first? 

A.     I  don't  remember. 

Q.  Did  you  talk  to  them  at  any  time  about  tak- 
ing picttu'es — any  time? 

A.    About  them  taking  pictures  ?  No. 

Q.  What  is  your  estimate  of  the  number  of 
people  who  crossed  the  kapu  line  dui-ing  the  so- 
called  incident? 

A.     I  think  about  120,  more  or  less. 

Q.  How  many  people  would  you  estimate  were 
down  there  or  who  came  down  before  the  incident 
happened?  A.     About  125  to  150. 

Q.  And  you  think  that  about  120  of  them  were 
inside  the  kapu  line?  A.     More  or  less. 

Q.  I  want  your  best  estimate.  From  your  recol- 
lection, what's  your  best  estimate? 

A.     About  120. 
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Q.     I  think  that  is  all  the  questions. 
Mr.  Crockett:     I  have  no  further  questions. 
The  Court:     We  will  adjourn  until  1:30  p.m. 
(Court  adjourned  at   12:15   and  reconvened 
atl:30]).m.)  [124] 

The  Court :     Are  you  ready  to  proceed  ? 

Mrs.  Bouslo^:     We  are  ready  to  proceed. 

Mr.  Crockett :     At  this  time  the  Prosecution  rests. 

Mrs.  Bouslog:  Your  Honor,  I  move  that  the 
defendants  be  released  from  custody  and  an  order 
rendered  showing  that  the  Prosecution  has  wholly 
failed  to  show  proper  cause  why  the  defendants 
should  be  held.  You  will  recall  the  words  of  the 
statute  which  requires  that  the  District  Magistrate, 
when  persons  are  brought  before  him  on  a  fellony 
charge  on  a  complaint  of  any  person,  that  he  should 
proceed  to  determine  whether  or  not  there  is  proper 
cause  that  a  jury  will  convict  the  defendants  if  they 
are  indicted  by  a  Grand  Jury.  The  defense  is  not 
going  to  offer  witnesses  or  testimony  as  this  does 
not  constitute  the  offense  of  riot.  The  evidence  is 
wholly  insufficient.  The  defendants  were  charged 
under  Chapter  277,  R.L.H.  '45.  This  statute  has 
been  on  the  books  of  the  Territory  since  1822.  In 
that  period  of  time  there  has  never  been  a  case 
where  defendants  have  been  charged  under  the  stat- 
ute where  the  statute  has  been  so  construed  by  the 
Supreme  Court.   It  goes  back  to  a  law  of  the  King 
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in  1822,  when  seamen  and  shijis  used  to  come  into 
the  Harbor,  and,  much  liquored  up,  went  loose  on 
the  town  with  arms  and  force  and  rioted  three  or 
four  days  at  a  time,  striking  terror  into  the  people. 
That  is  the  basis  of  the  statute.  Prosecution  is 
bound  to  show  an  offense  which  comes  within  the 
charge  that  is  sufficient,  that  is  a  felony,  carrying 
a  20-year  penalty.  Does  your  Honor  believe  that  a 
jury  composed  of  t^velve  members  of  the  County 
of  Maui  would  convict  these  48  defendants  of  a 
felony  for  which  they  would  be  imi^risoned  for 
twenty  years  ?  It  is  preposterous  that  the  Prosecu- 
tion would  ask  for  such  a  thing.  (Further  argu- 
ment by  defense  counsel.)   [125] 

Mr.  Crockett :  Prosecution  asks  that  a  nolle 
prosequi  be  entered  as  to  defendants  Mariano 
Beldua,  Valeriano  Bugtong,  Lorenzo  Del  Rosario, 
George  Koohalahala,  Shigeto  Minami.  Tiborcia  Xes- 
peras,  Daniel  Xarceda,  Heraldo  Pacada,  Elpidio 
Sii'uet,  Francito  Tocason,  Pedro  Unido  and  Pablo 
Yea.  We  ask  that  these  defendants  be  discharged, 
if  the  Court  please. 

The  Court:  Xolle  prosequi  entered  as  to  those 
defendants. 

(Argument  by  respective  Counsel.) 

The  Court:  The  court  will  not  decide  immedi- 
ately in  this  case  but  will  first  look  over  the  ti'an- 
script  of  minutes  before  a  decision  is  made. 

Mr.  Crockett:  Will  you  notify  us  when  Court 
will  convene  again? 
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Mrs.  Bouslog:  I  believe  that  it  is  not  in  keep- 
ing with  the  statute  for  you  to  hold  the  decision 
up,  it  is  in  violation  of  their  rights.  You  are  re- 
quired to  release  or  hold  the  defendants.  The  Court 
did  not  take  notes  in  this  case.  They  can't  be  held 
in  violation  of  their  rights  for  several  weeks  while 
you  go  and  read  the  evidence  already  heard.  They 
have  a  right  to  be  released  since  no  proper  cause 
has  been  shown  against  them.  It  seems  to  me  it 
would  be  proper  to  determine  it  right  now. 

Mr.  Crockett:  Counsel  in  her  argument  to  the 
Court  commented  that  the  Court  did  not  take  notes. 
Court  now  wishes  to  have  time  to  review  and  go 
over  the  testimony.  The  Court  has  a  perfect  right 
to  do  so.  There  is  nothing  in  the  statute  which  says 
it  must  execute  "trigger  justice."  The  Court  is  en- 
titled to  have  time  to  consider  this  matter,  and  a 
statement  of  that  kind  is  in  contempt  of  court. 

Mrs.  Bouslog :  They  should  be  bound  over  or  re- 
leased. If  [126]  you  would  place  a  time  limit,  a 
reasonable  joeriod,  that's  one  thing,  otherwise  they 
are  being  held. 

The  Court:  My  clerk  will  notify  me  when  she 
has  finished  the  transcript.  A  decision  may  be  made 
in  writing.    Court  will  adjourn. 

(Court  convened  at  2:45  p.m.) 

/s/  ESTHER  SHEHTAVIAN, 
Court  Stenographer. 
Minutes  Approved: 

/s/  YOUNG  WA, 

Acting  District  Magistrate. 
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District  Court  of  Lanai,  County  of  Maui, 
Territory  of  Hawaii 

Case  No.  101— Riot 

THE  TERRITORY  OF  HAAYAII, 

Plaintiff, 
vs. 

BARTOLOME  AGLIAM,  et  al., 

Defendants. 

DECISION 

The  defendants  herein  named,  Bartolome  Agliam, 
Guilhermo  Alboro,  Domingo  Basinga,  Jose  Car- 
ranza,  Daniel  Casil,  Honorio  Collardo,  also  known 
as  Gerardo  Taal,  Mariano  Dugay,  Saturnino  Gas- 
par,  Masao  Gima,  Yoshio  Ginoza,  Victor  Guillermo, 
Kazuyuki  Hashimoto,  also  known  as  Ivazuichi 
Hashimoto,  Simon  Hermano,  Rocky  Honda,  Eusti- 
cio  Hubin,  also  known  as  Estikio  Raas,  Abraham 
Makekau,  Kenneth  Matsumoto,  Hiroshi  Oshiro, 
Mitsuyuki  Oyama,  Pablo  Pineda,  Lono  Pokipala, 
Norberto  Quinton,  George  Ramaila,  Mele^^io  Reo- 
torio,  Alipio  Sajor,  Vicente  Saloricman,  Itsuo 
Shimizu,  Ryoji  Shimizu,  Sam  Shin,  Jack  Narcisso 
Sipe,  Jose  Sotelo,  Ignacio  Svmiagit,  Nobuteru 
Tomita,  Sutero  Unciano,  Andres  Velasco,  Daniel 
Kaopuiki,  having  been  arrested  upon  a  charge  of 
riot  and  unlawful  assembly,  and  appeared  before 
me  as  Acting  District  Magistrate  of  Lanai  District, 
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in  the  County  of  Maui,  Territory  of  Hawaii,  upon 
a  preliminary  hearing  and  it  appearing  from  the 
evidence  presented  upon  proceedings  that  there  is 
proper  cause  to  believe  that  upon  an  indictment  by 
a  Grand  Jury  and  upon  a  trial  thereon,  a  convic- 
tion would  take  place  before  a  trial  jury,  it  is  or- 
dered that  the  said  defendants  be  and  they  are  com- 
mitted to  the  Chief  of  Police  of  the  County  of  Maui, 
or  his  authorized  subordinate,  to  be  held  to  await 
the  action  of  the  Grand  Jury  of  the  Second  Circuit 
upon  said  charge. 

Dated  this  16th  day  of  September,  1947. 

/s/  YOUNG  WA, 
Acting  District  Magistrate,  Lanai  District  Court. 
County  of  Maui,  T.  H. 

[Endorsed] :     Filed  Jan.  14,  1948. 


[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  EXHIBIT  L 

SUPPLEMENTING  MOTIONS  FILED 
JANUARY  14,  1948 

In  the  Circuit  Court  of  the  Second  Circuit, 
Territory  of  Hawaii 

In  the  matter  of  the  persons  drawn  to  serve  and 
act  as  Grand  Jurors  in  the  Circuit  Court  of  the 
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Second  Judicial  Circuit,  Territory  of  Hawaii,  dur- 
ing the  A.D.  1948  Term,  before  the  Honorable  Cable 
A.  Wirtz,  Judge 

I,  the  undersigned,  Judge  of  the  Circuit  Court 
of  the  Second  Judicial  Circuit,  do  hereby  certify 
that  on  Monday,  the  29th  day  of  December,  A.D., 
1947,  and  in  public,  to-wit:  the  Court  Room  of  said 
Circuit  Court,  in  the  Court  House,  at  Wailuku, 
Maui,  Territory  of  Hawaii,  D.  W.  Tallant,  Deputy 
Clerk  of  said  Circuit  Court,  at  my  direction  and 
in  my  presence,  after  first  shaking  the  Jury  Box 
containing  the  names  deposited  therein  (being  the 
box  wherein  the  names  of  persons,  heretofore  se- 
lected by  the  Jury  Commissioners  of  said  Circuit 
Court  to  serve  and  act  as  Grand  Jurors  in  the  Cir- 
cuit Court  of  the  Second  Judicial  Circuit,  of  the 
Territory,  for  the  year  A.D.,  1948,  were  duly  de- 
posited), so  as  to  thoroughly  mix  the  pieces  of  paper 
upon  which  such  names  were  and  are  written,  did 
draw  therefrom,  by  lot,  the  names  of  Twenty-three 
(23)  persons  to  serve  and  act  as  Grand  Jurors  at 
the  January,  A.D.,  1948,  Term  of  said  Court,  to  be 
and  appear  before  the  said  Circuit  Court  of  the 
Second  Judicial  Circuit  of  the  said  Territory,  on 
. . .  .daj^,  the. . .  .day  of. . .  .A.D.,  19. .,  at. . .  .o'clock 
in  the ....  noon  of  said  day : 

That  the  names  of  the  persons  so  drawn  to  serve 
and  act  as  Grand  Jurors,  as  aforesaid,  are  as  fol- 
lows ; 

1.  Thomas  Cummiags 

2.  George  K.  Kenolio 
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3.  John  Kalia  Kapakii 

4.  Toshio  Aiisai 

5.  C.  J.  Cleghorn 

6.  Rkliard  Masaji  Yamane 

7.  John  K.  Anakalea 

8.  Henry  Eudolph  Meyer 

9.  Panl  K.  Higa 

10.  Isanii  Iniamoto 

11.  John  F.  Sonza 

12.  Shigeo  Maeda 

13.  Alfred  Alu 

14.  George  P.  Cooke,  Jr. 

15.  Samuel  K.  Bush,  Sr. 

16.  Cecil  M.  Dickson 

17.  Henry  B.  Ibara 

18.  Philip  P.  Gamponia 

19.  Eddie  Wong  Ain 

20.  Archibald  F.  Hardey 

21.  Louis  Eaton 

22.  Robert  S.  Jo 

23.  Charles  W.  Brooks 

I  do  further  certify  that  the  foregoing  is  a  true 
and  correct  list  of  the  persons  so  drawn  as  afore- 
said, by  said  Clerk,  in  my  presence,  to  serve  and 
act  as  Grand  Jurors  in  the  Circuit  Court  and  dur- 
ing the  Term  aforesaid,  and  that  said  drawing  was 
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open  and  in  public;  notice  of  said  drawing  having 
been  duly  advertised  in  the  *'Maui  News,"  a  news- 
l^aper  printed  and  published  in  Wailuku,  Maui,  in 
its  issues  of  December  20th  and  December  27th, 
1947. 

A¥itness,  my  hand  and  the  Seal  of  the  Circuit 
Court  of  the  Second  Judicial  Circuit,  at  Wailuku, 
County  of  Maui,  Territory  of  Hawaii,  this  29th  day 
of  December,  1947. 

[Seal]        /s/  CABLE  A.  WIRTZ, 
Judge  of  the  Circuit  Court  of  the  Second  Judicial 
Circuit,  Territory  of  Hawaii. 

Attest : 

/s/  D.  W.  TALLANT, 
Deputy  Clerk. 
I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  this  original,  on  file  in  the 
office  of  the  clerk  of  the  Circuit  Court,  Second  Cir- 
cuit, Territory  of  Hawaii. 

Dated,  at  Wailuku,  Maui,  T.  H.  Jan.  15th,  A.D. 
1948. 

/s/  LYONS  K.  NAME,  JR., 
Court  Clerk,  Circuit  Court,  Second  Circuit,  Terri- 
tory of  Hawaii. 

[Endorsed]  :     Filed  Jan.  17,  1948. 
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[Title  of  District  Court  and  Cause.] 

BILL  OF  PARTICULARS 

Now  come  the  plaintiffs  above  named  and  pur- 
suant to  the  motion  of  defendants,  file  this  Bill  of 
Particulars. 

In  support  of  paragraph  XVI  of  the  comjDlaint 
in  which  Judge  Cristy  is  charged  with  having  pre- 
judged or  predetermined  the  motions  or  challenges 
to  the  Grand  Jury  of  the  Second  Circuit,  Territory 
of  Hawaii,  plaintiffs  state  as  follows: 

That  it  appears  from  the  transcript  of  the  evi- 
dence, filed  herewith,  (Transcript  of  evidence  filed 
with  this  Bill  of  Particulars  set  out  on  pages  567 
to  1082)  a  copy  of  which  is  the  possession  of  de- 
fendants, that  Judge  Cristy,  from  the  outset  of 
the  hearing,  viewed  with  disfavor  the  commence- 
ment of  the  challenge  in  the  Second  Circuit  Court 
to  the  time-honored  method  of  selecting  grand 
jurors  in  the  Territory  of  Hawaii,  and  personally 
resented  a  mainland  lawyer  apjoearing  to  present 
the  challenge;  that  the  said  Judge  Cristy  indicated 
from  the  commencement  of  the  hearing  that  he  con- 
sidered the  challenge  a  personal  attack  upon  the  in- 
tegrity and  good  faith  of  the  Jury  Commissioners 
of  Maui  County,  one  of  whom  is  the  duly  acting 
Judge  of  the  said  Second  Circuit,  and  that  said  pre- 
determined attitude  so  biased  and  prejudiced  said 
Judge  Cristy  that  his  rulings  and  comments  as  here- 
inafter set  forth  prevented  plaintiffs  from  receiving 
a  fair  and  impartial  trial ;  that  because  of  said  bias 
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and  prejudice  Judge  Cidsty  failed  to  recognize  or 
consider  that  the  plaintiffs'  motive  in  filing  said 
challenge  was  for  the  purpose  of  having  the  said 
Juiy  Conunissioners  follow  and  adhere  to  iiilings 
of  the  Supreme  Court  i*egarding  the  method  of 
selection  of  gi'and  jurors  to  protect  the  constitu- 
tional rights  of  plaintiffs. 

L 

That  the  following  rulings  and  comments  of  said 
Judge  Cristy  are  illustrative  of  the  bias  and  preju- 
dice manifested  by  Judge  Cristy  during  the  hear- 
ing on  the  challenge : 

1.  The  Court  ruled  that  no  evidence  as  to  the 
business  connections  of  the  grand  jurors  or  the  re- 
lationship of  their  business  or  business  associations 
to  the  economic  structure  of  the  Islands  was  ma- 
terial without  a  preliminary  showing  that  the  action 
of  the  Juiy  Commissioner?  was  reprehensible,  al- 
though whether  or  not  the  action  of  the  Juiy  Com- 
missionei*s  was  reprehensible  is  immaterial.  (Tr. 
p.  16.) 

2.  The  court  ruled  that  the  fact  that  a  person 
was  an  employer  did  not  entitle  plaintiffs  to  ex- 
amine the  members  of  the  grand  juiy  to  ascertain 
from  each  gi*and  juror  whether,  because  of  his 
employer  status  in  the  pineapple  or  related  industiy, 
he  was  in  fact  biased  or  prejudiced  against  workei's, 
and  particularly  plaintiffs  whose  alleged  offense 
grows  out  of  a  labor  dispute  with  the  pineapple 
industiy.    (Tr.  p.  82.) 
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3.  The  court  accused  plaintiffs  of  impinging  "a 
non-existent  class  hatred  by  employers  against  la- 
borers," although  the  question  of  class  hatred  was 
and  is  immaterial  and  no  such  conclusion  could  be 
reasonably  dra^vn  from  the  affidavit.    (Tr.  p.  86.) 

4.  When  counsel  for  plaintiffs  pointed  out  that 
the  questionnaire  sent  to  prospective  grand  jurors 
asked  for  information  regarding  race  and  occupa- 
tion, Judge  Cristy  informed  plaintiffs'  counsel  that 
counsel  came  into  the  Territory  of  Hawaii  from  a 
different  environment,  thereby  indicating  Judge 
Cristy 's  conclusion  that  different  rules  of  law 
should  apply  to  selecting  grand  jurors  in  the  Ter- 
ritory.   (Tr.  pp.  231-235.) 

5.  The  court  concluded  and  ruled  that  the  legal 
attack  upon  the  method  of  selecting  the  grand  jury 
constituted  a  personal  accusation  against  the  grand 
jury  and  the  court  although  there  w^as  no  basis  for 
the  conclusion  and  ruling  and  the  issue  was  imma- 
terial.   (Tr.  p.  232.) 

6.  The  court  in  reference  to  testimony  on  behalf 
of  plaintiffs  that  the  standard  of  living  of  proprie- 
tors and  their  views  on  social  and  economic  ques- 
tions frequently  will  be  quite  different  from  those 
of  their  employees,  stated:  '*Does  it  say  anything 
in  there,  Mr.  Oshima,  (the  witness)  as  to  whether 
a  manager  would  be  unable  to  take  the  same  point 
of  view  as  a  laborer  as  to  whether  he  got  a  punch, 
on  the  jaw"?    (Tr.  p.  277.) 
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and  eomposins:  grand  juries  by  the  defendant  Gom- 
misiioners  in  order  to  exonerate  said  defendants 
against  what  he  construed  and  held  to  be  an  un- 
warranted attack  on  the  good  faith  and  integi-ity 
f  the  defendants: 

1.  That  the  Juiy  Commissioners  selected  sev- 
enty-six (T6<~c)  per  cent  of  the  juiy  list  or  thirty- 
eight  (38)  persons  who  are  members  of  the  Cau- 

;sian  and  Caucasian-Hawaiian  i*aces  (as  shown  by 
Tables  I-II,  Movants'  Exhibits  5-6,  Tr.  pp.  67-92, 
copies    of    which    Exhibits    ai-e    attached    hereto), 

liich  racial  group  represents  only  appi-oximately 

wenty-tive  (25^)  per  cent  of  the  popidation  of 
-Maui  Coimty,  as  well  as  of  the  estimated  persons 
meeting  the  standards  provided  by  statute  for  jury 
sei-vice :  that  plaintift's  showed  that,  with  one  excep- 
tion, they  are  all  members  of  the  non-Caucasian 
races  which   represent   approximately   seventy-five 

75^-)  per  cent  of  the  population  of  Maui  County, 
as  well  as  of  the  estimated  persons  meeting  the 
standards  for  jury  sei-vice  provided  by  statute. 

2.  That  one  of  the  Jury  Commissioners  who 
served  as  jury  commissioner  from  1934-1947  except 
for  the  year  1945  (Tr.  p.  262)  testified  that  he 
picked  ''haoles''  (Caucasians  exclusive  of  Poi-tu- 
guese)  because  **I  want  to  give  them  something  to 
do — ^if  they  want  a  chance  to  run  the  coimtiyf 
that  *'they  do  riui  the  coimtiy :"  that  '*the  majority 
— lots  of  these — the  Baldwins — they  own  the  place;'* 
*'and  if  they  want  to  rim  politics,  just  as  well  give 
them  something  to  do  in  courts."    (Tr.  p.  290.) 


332  W.  D.  Ackerman  etc.,  et  at. 

3.  That  one  of  the  jury  commissioners  who  has 
served  since  1934,  except  for  the  year  1945  (Tr.  p. 
262)  admitted  that  within  his  recollection,  there  has 
never  been  a  Filipino  on  the  gTand  jury,  that  there 
are  qualified  Filipino  persons  in  Maui  County,  and 
that  the  Jur}^  Commissioners  had  never  gone  out  of 
their  way  to  get  a  Filipino  on  the  grand  jury  (Tr. 
pp.  305-6) ;  that  plaintiffs  showed  that  Filipinos 
constitute  the  second  largest  racial  group  in  Maui 
County  comprising  eighteen  (18%)  per  cent  of  the 
population  (Table  I,  attached  hereto),  that  there 
are  Filipinos  who  are  qualified  for  jury  service,  and' 
that  a  large  number  of  the  plaintiffs  are  of  Filipino 
nationality. 

4.  That  although  the  returned  questionnaires  of 
FilixDino  citizens  showed  qualifications  equal  to  or 
greater  than  some  returned  questionnaires  of  Cau- 
casians, the  returns  of  the  Filipinos  were  marked 
by  the  defendant  Jury  Commissioners  "question- 
able" or  "not  qualified,"  whereas  the  returns  of 
said  Caucasians  were  marked  "qualified."  (Tr.  pp. 
323-334.) 

5.  That  the  Jury  Commissioners  selected  sixty- 
six  (66%)  per  cent  of  the  jury  list  or  thirty-three 
(33)  persons  who  are  employed  in  managerial  and 
proprietary  capacities  (as  shown  by  Tables  3-5, 
Movants  Exhibits  7-9,  Tr.  pp.  96-113,  copies  of 
which  are  attached  hereto),  which  employment 
group  represents  only  approximately  3.8  per  cent 
of  the  population  of  Maui  County;  and  that  the 
Jury  Commissioners   selected  two    (2%)   per  cent 
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of  the  names  on  the  jury  list  or  one  (1)  person 
who  is  employed  as  an  agricultural  worker  to  which 
all  the  plaintiffs  belong  and  which  class  represents 
approximately  forty-six  (46%)  per  cent  of  the 
population  of  Maui  County, 

6.  That  plaintiffs  showed  by  the  uncontradicted 
testimony  of  the  Jury  Commissioners  that  they  se- 
lected the  jury  list  from  persons  personally  known 
to  one  or  more  of  the  Jury  Commissioners  (Judge 
Wirtz,  Tr.  p.  215;  Chatterton,  Tr.  p.  366;  Pombo, 
Tr.  pp.  292-293). 

7.  That  the  clear  and  unmistakeable  implication 
of  the  testimony  of  two  of  the  jury  commissioners 
(Tr.  pp.  318-319,  343-345,  pp.  352-353,  p.  361)  was 
that  they  selected  a  large  number  of  businessmen 
because  they  believed  businessmen  and  clerical  em- 
ployers better  qualified  and  more  competent  jurors 
than  the  ordinary  worker  and  that  they  considered 
a  large  number  of  the  jurors  selected  men  of  out- 
standing business  ability;  that  they  put  the  same 
men  back  on  the  jury  in  successive  years  and  alter- 
nate because  they  were  ''good  jurors."  (Tr.  pp. 
244-273.) 

8.  That  the  Jury  Commissioners  requested  on 
the  questionnaire  sent  out  by  them  (Movants'  Ex- 
hibit 12,  Tr.  p.  206,  a  copy  of  which  is  attached), 
information  as  to  race  and  occupation,  and  hence 
that  the  Jury  Commissioners  were  aware  of  the 
race  and  o<^cupation  of  all  persons  to  whom  ques- 
tionnaires were  sent. 
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9.  That  the  Jury  Commissioners  selected  mem- 
bers of  the  Caucasian  race  and  representatives  of 
the  employer  class  and  interests  in  numbers  so 
wholly  disproportionate  to  the  number  of  persons 
of  these  groups  in  the  community  and  among  those 
qualified  for  jury  service  that  the  defendants'  posi- 
tion that  the  list  selected  represented  a  cross-sec- 
tion of  the  community  was  untenable;  that  plain- 
tiffs showed  that  disproportion  in  these  identical 
respects  has  continued  without  appreciable  varia- 
tion in  percentage  or  numbers  for  at  least  five  years 
prior  to  1947.  (Tables  1-5,  Movants'  Exhibits  6-9, 
Tr.  pp.  67-113.) 

10.  That  the  failure  of  the  Jury  Commissioners 
to  sele<3t  representatives  of  the  non-Caucasian  races 
and  members  of  the  employee  or  working  class  in 
proportion  to  the  number  of  these  groups  meeting 
the  standards  for  jury  service  made  defendants' 
position  that  the  grand  jury  selected  represented  a 
cross-section  wholly  untenable;  that  plaintiffs 
showed  this  failure  has  persisted  without  changes 
for  at  least  five  years  prior  to  1947. 

Dated:  Honolulu,  T.  H.,  January  28,  1948. 

/s/  HAERIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

Attorneys  for  Plaintiffs. 
[Endorsed] :     Filed  Jan.  28,  1948. 
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MINUTES  OF  APRIL  19,  1948 

Motions  to  dismiss  the  actions  in  toto,  motions 
for  summary  judgments  in  favor  of  the  defendants, 
and,  alternatively,  that  if  the  actions  be  not  wholly 
dismissed  or  if  summary  judgment  be  not  entered 
for  the  defendants,  that  the  actions  be  dismissed 
as  to  certain  of  the  defendants,  and  that  the  plain- 
tiffs be  required  to  make  certain  matters  in  the 
complaints  more  definite,  and  that  the  plaintiffs  be 
required  to  make  a  more  definite  statement  of  their 
several  claims  so  as  to  state  in  a  separate  count  each 
claim  founded  on  a  separate  transaction  or  occur- 
rence, have  been  filed  in  both  Civil  Nos.  828  and  836. 

As  to  those  parts  of  the  Motions  requesting  that 
the  claims  set  forth  in  the  complaint  be  made  more 
definite  and  certain,  we  are  of  the  opinion  that  the 
protracted  arguments  of  the  last  three  days  have 
demonstrated  that  the  defendants,  and  their  able 
counsel  are  fully  informed  of  the  nature  of  the  com- 
plaints and  that  no  further  particularization  or 
specification  by  the  plaintiffs  is  necessary.  Accord- 
ingly, these  portions  of  the  Motions  will  be  denied 
and  Orders  to  such  effect  will  be  entered. 

As  to  those  portions  of  the  Motions  going  to  the 
dismissal  of  the  actions  as  to  particular  defendants, 
respecting  misjoinder,  lack  of  jurisdiction,  or  other- 
wise (that  portion  of  the  Motions  going  to  the  dis- 
missal of  the  action  as  to  the  Honorable  Cable  A. 
Wirtz,  Circuit  Court  Judge  of  the  County  of  Maui, 
will  serve  as  an  example)  the  court  presently  will 
express  no  opinion  and  will  retain  these  parts  of  the 
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Motions  for  further  consideration  and  ultimate  dis- 
position at  an  appropriate  time. 

As  to  all  other  parts  of  the  Motions,  the  court 
is  of  the  opinion  that  they  must  be  denied  and  Or- 
ders to  such  effect  will  be  entered. 

April  19,  1948. 

J.  B.,  Jr., 
D.  E.  M., 
a  B.  H. 


[Title  of  District  Court  and  Cause.] 

OEDER 

Before:  Biggs,    Circuit    Judge,    and   Metzger   and 
Harris,  District  Judges. 

And,  now,  to  wit,  this  19th  day  of  April,  1948, 
upon  consideration  of  the  briefs  and  arguments  of 
the  respective  parties  by  their  counsel  in  the  above 
entitled  cause  on  the  motion  for  more  definite  state- 
ment, for  the  dismissal  of  the  action  and  for  sum- 
mary judgment.  It  Is  Ordered: 

(a)  That  that  part  of  the  motion  to  the  effect 
that  the  claims  be  made  more  definite  and  certain, 
(b) 

That  that  part  of  the  motion  moving  for  summary 
judgment  in  favor  of  the  defendants,  and  (c) 

That  that  portions  of  the  motion  moving  for  dis- 
missal of  the  action,  be  and  the  same  hereby  are 
denied:  and 
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It  Is  Further  Ordered  that  those  portions  of  the 
motion  going  to  the  dismissal  of  the  action  as  to 
particular  defendants,  respecting  misjoinder,  lack 
of  jurisdiction,  or  otherwise  be  and  the  same  hereby 
are  retained  for  further  consideration  and  for  ul- 
timate disposition  at  an  appropriate  time: 

For  the  Court: 

/s/  JOHN  BIGGS,  JR., 

/s/  DELBERT  E.  METZGER, 

/s/  GEORGE  B.  HADDE. 

[Endorsed]  :     Filed  April  20,  1948. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  plain- 
tiffs and  defendants  in  the  above-entitled  action,  by 
their  respective  counsel,  but  for  the  purposes  of 
this  action  only,  that: 

1.  With  respect  to  paragraph  I  of  the  complaint, 
it  is  stipulated  that  the  International  Longshore- 
men's and  Warehousemen's  Union,  hereinafter  re- 
ferred to  as  ILWU,  one  of  the  plaintiffs  above 
named,  is  a  voluntary  imincorporated  association 
and  labor  union  having  a  membership  of  approxi- 
mately 30,000  persons  in  the  Territory  of  Hawaii, 
said  members  generally  being  employed  as  wage 
earners  in  the  sugar,  pineapple  and  longshore  in- 
dustries. At  the  time  this  action  was  filed  there  was 
a  Territorial  Council  of  said  ILWU,  of  which  the 
plaintiff,  Jack  Kawano,  was  president  as  well  as 


338  W.  D.  Ackennun  etc.,  et  al. 

being  a  member  of  the  ILWU;  that  at  the  present 
time  said  Territorial  council  is  no  longer  in  exist- 
ence and  said  Jack  Kawano,  besides  being  a  member 
of  said  ILWU,  is  president  of  International  Long- 
shoremen's and  Warehousemen's  Union,  Local  137, 
consisting  of  the  longshoremen  members  of  the 
union  in  the  Territory  of  Hawaii. 

2.  The  citizenship  of  the  individual  plaintiffs 
(other  than  Kawano)  is  as  set  forth  in  the  para- 
graph II  of  the  complaint,  and  their  race  is  as  set 
forth  in  the  schedule  in  said  paragraph  II  and  the 
allegations  which  follow  said  schedule,  also  in  the 
affidavit  of  Harriet  Bouslog  filed  January  7,  1948. 
No  stipulation  is  made  as  the  custom  or  practice 
of  the  Hawaiian  Islands  in  classifying  persons  as 
Caucasians  or  otherwise.  All  of  said  individual 
plaintiffs  are  residents  of  the  Territory  of  Hawaii 
and  members  of  said  ILWL",  and  with  the  excep- 
tion of  said  Kawano,  at  all  times  here  involved  were 
and  at  the  time  the  complaint  was  filed  were  wage 
earners  employed  by  Hawaiian  Pineapple  Company, 
Lunited. 

3.  Paragraph  III  is  stipulated  to  except  as  to 
the  last  paragraph  thereof,  and  in  that  connection 
it  is  stipulated  that  the  defendants  named  therein 
went  out  of  office  as  grand  jurors  as  of  Januaiy  12, 
1948. 

4.  With  reference  to  paragraph  VIII  it  is  stipu- 
lated that  from  July  10,  1947  to  and  including  July 
15,  1947  a  labor  dispute  existed  in  the  Territory  of 
Hawaii,  and  among  other  members  of  the  ILWU  on 
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strike  were  many  employees  of  Hawaiian  Pineapple 
Company,  including  the  individual  plaintiffs  other 
than  Kawano. 

5.  With  reference  to  paragraph  IX  it  is  stipu- 
lated that  the  individual  plaintiffs  named  in  the 
complaints  were  arrested  by  the  defendant,  Maui 
Chief  of  Police  Jean  Lane,  or  his  agents,  officers, 
employees  and  representatives,  and  charged  as  set 
forth  in  three  certain  complaints,  being  Exhibits  D 
and  E  attached  to  the  complaint,  and  Exhibit  F  at- 
tached to  the  stipulation  of  December  31,  1947. 

6.  With  reference  to  paragraphs  X  and  XII,  it 
is  stipulated  that  the  grand  jurors  referred  to 
herein  were  duly  called  to  meet  on  July  25,  1947, 
and  that  prior  thereto  counsel  for  certain  of  the 
plaintiffs  made  and  filed  certain  motions  and  chal- 
lenges in  the  Circuit  Court  for  the  Second  Judicial 
Circuit  wherein  said  plaintiffs  sought  the  disquali- 
fication and  dismissal  of  the  grand  jurors.  For  the 
purposes  of  this  case  it  is  stipulated  that  the  court 
may  deem  the  same  motions  and  challenges  to  have 
been  made  by  the  remaining  individual  plaintiffs 
who  became  plaintiffs  in  this  case  by  the  stipulation 
of  December  31,  1947. 

7.  It  is  stipulated  that  the  following  exhibits 
are  deemed  admitted  in  evidence. 

1.  Plaintiffs'  Exliibit  D — Criminal  Complaint 
against  Barbosa  and  ten  others.  Filing  Date:  De- 
cember 1,  1947,  annexed  to  complaint. 

2.  Defendants'  Exhibit  H — Commitment  of  Bar- 
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bosa  and  ten  others  to  await  action  of  grand  jury. 
Filing  Date:  December  10,  1947,  in  open  court. 

3.  Plaintiffs '  Exhibit  E  —  Criminal  Complaint 
against  Makekau  and  four  others.  Filing  Date :  De- 
cember 1,  1947,  annexed  to  complaint. 

4.  Defendants '  Exhibit  G  —  Commitment  of 
Makekau  and  four  others  to  await  action  of  grand 
jury.  Filing  Date:  December  10,  1947,  in  open  court. 

5.  Defendants'  Exhibit  K — Criminal  Complaint 
against  and  commitment  of  Agliam  and  thirty-five 
others  to  await  action  of  the  grand  jury.  Filing 
Date:  January  14,  1948,  appended  to  motion. 

6.  Defendants'  Exhibit  L — Certificate  as  to  the 
drawing  of  the  1948  grand  jury.  Filing  Date :  Janu- 
ary 17,  1948,  supplementing  motion  filed  January 
14,  1948. 

7.  Defendants'  Exhibit  N — Rules  of  Supreme 
Court  of  Hawaii  relating  to  grand  juries.  Filing 
Date:  January  20,  1948,  appended  to  motion  filed 
in  Civil  No.  836. 

8.  It  Is  Stipulated  that  the  record  of  the  pro- 
ceedings before  Young  Wa,  Acting  District  Magis- 
trate of  the  District  Court  of  Lanai,  on  the  prelimi- 
nary hearing  had  by  the  plaintiffs  Agliam  and  others, 
including  the  testimony  taken,  as  certified  by  said 
Acting  District  Magistrate  to  the  Circuit  Court  of 
the  Second  Judicial  Circuit,  Territory  of  Hawaii, 
and  thence  certified  by  the  deputy  clerk  of  said  Cir- 
cuit Court,  filed  in  this  cause  by  defendants  as  their 
Exhibit  K,  appended  to  their  motion  of  January 
14,  1948,  shall  be  deemed  in  evidence  in  this  case 
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with  the  same  effect  as  if  said  testimony  were  ad- 
duced by  the  defendants  in  this  court,  the  entire 
record  also  being  deemed  in  evidence  before  this 
court,  subject  to  all  legal  objections  not  hereinabove 
waived. 

9.  It  Is  Stipulated  that  the  exhibits  received  in 
the  above  mentioned  preliminary  hearing  by  said 
Young  Wa,  Acting  District  Magistrate  of  the  Dis- 
trict Court  of  Lanai,  as  prosecution's  Exhibits  A  to 
G,  inclusive,  and  transmitted  by  him  to  the  Circuit 
Court  of  the  Se-cond  Judicial  Circuit,  Territory  of 
Hawaii,  upon  production  by  the  defendants  in  this 
court  shall  be  deemed  in  evidence  in  this  case,  sub- 
ject to  all  legal  objections  not  hereinabove  waived. 

10.  It  Is  Stipulated  that  the  following  shall  be 
deemed  admitted  in  evidence: 

Defendants'  Exliibit  C-1,  Certificate  of  Disquali- 
fication of  Judge  Wirtz,  filed  December  8,  1947  with 
the  return  to  the  order  to  show  cause; 

Defendants'  Exhibit  C-2,  Su])plemental  Certifi- 
cate of  Disqualification  of  Judge  Wirtz,  filed  on 
December  8,  1947  with  the  return  to  the  order  to 
show  cause; 

Defendants'  Exhibit  D,  Order  and  Authorization 
to  eludge  A.  M.  Cristy,  filed  on  December  8,  1947 
with  the  return  to  the  order  to  show  cause; 

Defendants'  Exhibit  E,  motions  and  challenges 
to  the  grand  jury  made  by  Barbosa  and  certain 
others  filed  on  December  8,  1947  with  the  return  to 
the  order  to  show  cause. 
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11.     It  Is  Stipulated  that  the  record  of  the  pro- 
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ceedings  before  the  Honorable  A.  M,  Cristy,  includ- 
ing the  testimony  taken  as  transcribed  by  the  court 
reporter  of  the  Second  Judicial  Circuit,  said  tran- 
scri^Dt  of  record  having  been  heretofore  filed  in  this 
court,  shall  be  deemed  in  e^ddence  in  this  case  with 
the  same  effect  as  if  said  testunony  were  adduced 
l\v  the  respective  parties  in  this  court,  the  entire 
record  also  being  deemed  in  evidence  before  this 
court,  subject  to  all  legal  objections  not  hereinabove 
waived. 

12.  It  Is  Stipulated  that  the  exhibits  received 
by  said  Honorable  A.  M.  Cristy,  upon  production 
in  this  court  shall  be  deemed  in  evidence  in  this  case, 
subject  to  all  legal  objections  not  hereinabove 
waived. 

13.  All  parties  reserve  the  right  to  introduce 
such  further  evidence  and  exhibits  as  may  be  ma- 
terial. 

Dated  at  Honolulu,  T.  H.,  this  22nd  day  of  April, 
1948. 

/s/  HARRIET  BOUSLOG, 

/s/  :myer  c.  symoxds, 

Attorneys  for  Plaintiffs, 

/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General, 

/s/  WENDELL  F.  CROCKETT, 
Attorneys  for  Defendants. 

[Endorsed]  :     Filed  April  23,  1948. 


vs.  LL.W.U.  etc.  343 

[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  above  named  and  for 
answer  to  the  complaint  herein : 

I. 
Deny   all   the   material    allegations    thereof   not 
stipulated  by  the  stipulation  between  the  parties 
dated  April  22,  1948. 

II. 

Aver  that  the  criminal  comj)laints  against  and 
warrants  of  arrests  for  the  plaintiffs,  Diego  Bar- 
bosa,  John  Maile,  Victor  Degamo,  Harry  Kapena 
Kaopuiki,  Isami  A.  Nitta,  Ah  Sing  Ah  Ho,  James 
Kia  Aikala,  Shigeru  Yagi,  Basiliso  Arruiza,  Midori 
Oda,  Shigeyuki  Matsuura,  Bartolome  Agliam,  Guil- 
hermo  Alboro,  Domingo  Basinga,  Jose  Carranza, 
Daniel  Casil,  Honorio  Collardo,  also  known  as 
Gerardo  Taal,  Mariano  Dugay,  Saturnino  Caspar, 
Masao  Gima,  Yoshio  Ginoza,  Victor  Guillermo, 
Kazuyuki  Hashimoto,  also  known  as  Kazuichi 
Hashimoto,  Simon  Hermano,  Rocky  Honda,  Eusti- 
cio  Hubin,  also  known  as  Estikio  Raas,  Abraham 
Makekau,  Kenneth  Matsumoto,  Hiroshi  Oshiro, 
Mitsuyuki  Oyama,  Pablo  Pineda,  Lono  Polipala, 
Norberto  Quinton,  George  Ramaila,  Melecio  Reo- 
torio,  Alipio  Sajor,  Vicente  Saloricman,  Itsuo 
Shimizu,  Ryoji  Shimizu,  Sam  Shin,  Jack  Narcisso 
Sipe,  Jose  Sotelo,  Ignacio  Sumagit,  Nobuteru 
Tomita,  Sutero  Unciano,  Andres  Velasco  and  Daniel 
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Kaopuiki,  were  made  and  issued  as  a  result  of  the 
incidents  and  occurrences  at  Kaumalapau  Wharf, 
Island  of  Lanai,  County  of  Maui,  Second  Judicial 
Circuit,  Territory  of  Hawaii,  hereinbelow  set  forth, 
and  as  a  result  of  evidence  that  said  plaintiffs  were 
principals  in  the  offenses  then  and  thereby  com- 
mitted, to  wit:  that  on  the  14th  day  of  July  1947, 
said  plaintiffs,  having  with  divers  other  persons, 
the  total  numbering  in  excess  of  125,  assembled  to- 
gether, and  having  organized  and  formed  a  picket- 
ing line  at  the  entrance  to  the  Kaumalapau  Wharf 
of  the  Hawaiian  Pineaj)ple  Company,  Limited  on 
the  said  Island  of  Lanai,  after  being  so  assembled 
together,  did,  with  other  persons  unnamed,  in  a  vio- 
lent and  tumultuous  mamier  rush  en  masse  from 
such  picketing  line  on  to  said  dock  where  certain 
employees  of  said  Hawaiian  Pineapple  Company, 
Limited,  namely,  Anthony  Fernandes,  Frederick  S. 
Johnson,  Jerome  Harrington,  Carl  Kluge,  Charles 
Marques  and  Buck  Manriki,  were  at  work  for  and 
on  behalf  of  said  company,  engaged  in  loading  pine- 
apples on  to  a  barge  for  transportation  to  the  can- 
nery at  Honolulu,  and  the  said  plaintiffs,  together 
with  said  other  persons,  did  knock  dowTi,  strike, 
beat  with  their  fists  and  inflict  wounds  and  injuries 
to  and  upon  and  otherwise  assault  such  employees 
at  work  as  aforesaid  and  by  such  assaults  as  afore- 
said did  intimidate  and  terrify  and  prevent  such 
emplo3^ees  from  continuing  with  and  engaging  in 
their  emph)yment;  that  the  said  plaintiffs  and  other 
person  by  participating  in,  promoting,  aiding  and 
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abetting  such  violent  and  tumultuous  rush  on  to 
said  dock  and  said  actions  and  conduct  which  fol- 
lowed, in  the  manner  aforesaid,  did  act  unlawfully, 
maliciously  and  without  authority  in  law,  and  such 
acts  were  not  lawful,  peaceful  or  constitutionally 
protected  acti^aties  of  free  speech  or  press,  peace- 
able assemblage,  or  peaceful  picketing. 

III. 

Aver  that  the  criminal  complaint  against  and  war- 
rant for  arrest  for  the  plaintiffs,  Abraham  Make- 
kau,  Elpidio  Siruet,  Mariano  Baldua,  Narcisso  Sipe 
and  Antonio  Mendes  were  made  and  issued  as  a 
result  of  an  incident  and  occurrence  at  Lanai  City, 
Island  of  Lanai,  County  of  Maui,  Second  Judicial 
Circuit,  Territory  of  Hawaii,  hereinbelow  set  forth, 
and  as  a  result  of  evidence  that  said  plaintiffs  were 
principals  in  the  offenses  then  and  thereby  com- 
mitted, to  wit :  that  on  the  morning  of  the  15th  day 
of  July  1947,  said  plaintiffs,  together  with  divers 
other  persons,  the  total  numbering  in  excess  of  25, 
having  assembled  together,  after  being  so  assembled 
together  did  proceed  to  the  home  of  Jacob  Kalua 
Nahinu  and  Sam  Kalua  at  said  Lanai  City,  Island 
of  Lanai,  at  about  five  o'clock  a.m.  on  said  day, 
and  there,  on  the  home  premises  of  said  Jacob 
Kalua  Nahinu  and  Sam  Kalua,  while  they  w^ere  pre- 
paring to  go  to  w^ork  as  employees  of  Hawaiian 
Pineapple  Company,  said  plaintiffs  together  with 
said  other  unnamed  persons,  suddenly  and  without 
any  provocation,  assaulted,  beat  with  their  fists,  and 
inflicted   wounds   on   and   injuries    to    said    Jacob 
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Kalua  Nahinu  and  Sam  Kalua,  and  by  such  assaults 
as  aforesaid  did  intimidate  and  terrify  said  Jacob 
Kalua  Naliinu  and  Sam  Kalua  and  did  prevent  tliem 
from  going  to  their  place  of  employment;  that  the 
said  plaintiffs  and  other  persons,  by  particii^ating 
in,  promoting,  aiding  and  abetting  such  violent  and 
tumultuous  entry  upon  the  home  premises  of  said 
Jacob  Kalua  Nahinu  and  Sam  Kalua,  and  said 
actions  and  conduct  which  followed,  in  the  manner 
aforesaid,  did  act  unlawfully,  maliciously,  and  with- 
out authority  in  law,  and  such  acts  were  not  lawful, 
peaceful  or  constitutionally  protected  activities  of 
free  speech  or  press,  peaceable  assemblage,  or  peace- 
ful picketing. 

Dated  in  Honolulu,  T.  H.,  this  22nd  day  of  April 
1948. 

/s/  RHODA  Y.  LEWIS, 

Assistant  Attorney  General, 
Territory  of  Hawaii, 
/s/  WENDELL  F.  CROCKETT, 
Deputy  County  Attorney, 
County  of  Maui, 
Attorneys  for  Defendants. 

(Endorsed)    Filed   April   23,    194^. 

EXHIBIT  E 

District  Court  of  Lanai,  County  of  Maui, 

Territory  of  Hawaii 

COMPLAINT 

Andrew  S.  Freitas,  first  being  duly  sworn  says: 
That  Abraham  Makekau,  Elpidio  Siruet,  Mariano 
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Baldua,  Narcisso  Sipe,  Antonio  Mendes  in  Lanai 
City,  District  of  Lanai,  County  of  Mani,  Territory 
of  Hawaii,  on  to-wit  the  15tli  day  of  July,  1947, 
together  with  divers  other  persons  whose  names  are 
unknown,  then  and  there  being  of  their  own  au- 
thority assembled  together  with  disturbance,  tumult 
and  violence  and  striking  terror  tending  and  intend- 
ing to  strike  terror  into  others,  thereby  being  in 
unlawful?  assembly,  did  unlawfully  and  feloniously 
join  together  in  doing  and  beginning  to  do  certain 
acts  with  tumult  and  violence  to-wit:  assaulting, 
beating,  striking,  pushing,  shoving,  inflicting  cor- 
poral injuries  and  using  menacing  language  and 
gestures  and  other  hostile  signs  and  demonstrations 
tending  and  intending  to  strike  terror  into  one 
Jacob  Kalua  Nahinu  and  thereby  endangering  the 
life,  limb,  health  and  liberty  of  him  the  said  Jacob 
Kalua  Nahinu  contrary  to  the  form  of  the  statutes 
in  such  cases  made  and  provided. 

/s/  ANDREW  S.  FREITAS. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  July,  A.D.,  1947. 

/s/  YOUNG  WA, 

District  Magistrate  of  Lanai, 
County  of  Maui. 

3: 
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In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Civil  No.  828 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary, 
unincorporated  association  and  labor  union, 
et  al., 

Plaintiffs, 
vs. 

"WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Hawaii, 

Defendants. 

Civil  No.  836 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary 
unincorporated  association  and  labor  union, 
et  al., 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Hawaii, 
et  al., 

Defendants. 

ORDER  OF  CONSOLIDATION 

Before:  Biggs,    Circuit   Judge,    and   Metzger    and 
Harris,  District  Judges. 

And,  now,  to  wit,  this  23rd  day  of  April,  1948, 
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pursuant  to  oral  stipulation,  in  open  court,  of  the 
parties  by  their  respective  counsel, 

It  Is  Ordered  that  the  above  entitled  causes  be 
and  the  same  hereby  are  consolidated  for  hearing 
and  trial. 

For  the  Court : 

/s/  JOHN  BIGGS,  JR., 

/s/  DELBERT  E.  METZGER, 

/s/  GEORGE  B.  HADDE. 

[Endorsed]:     Filed  April  23,  1948. 


From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

[Title  ot  Causes.] 

Thursday,  April  15,  1948 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Mr.  Walter  D.  Ackerman,  Attorney 
General  of  the  Territory  of  Hawaii,  Mr.  Robert 
Griffith  and  Miss  Rhoda  Lewis,  Deputy  Attorneys 
General  of  the  Territory  of  Hawaii,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  hear- 
ing on  motion  for  more  definite  statement,  motion 
to  dismiss  action,  and  for  summary  judgment  as  to 
each  case. 

Argument  was  had  by  Miss  Lewis  on  said  motions. 

At  5:05  p.m.,  the  Court  ordered  that  these  cases 
be  continued  to  April  16,  1948  at  10  a.m.  for  further 
hearing. 
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From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

[Title  of  Causes.] 

Friday,  April  16,  1948 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
fith, Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  fur- 
ther hearing  on  motion  for  more  definite  statement, 
motion  to  dismiss  action,  and  for  summary  judg- 
ment as  to  each  case. 

At  10  a.m..  Miss  Lewis  continued  her  argument. 

At  11:28  a.m.,  Mrs.  Bouslog  presented  her  argu- 
ment. 

At  12:50  p.m.,  the  Court  ordered  that  these  cases 
be  continued  to  2 :30  p.m.  this  day  for  further  hear- 
ing. 

At  2:34  xD.m.,  Mrs.  Bouslog  continued  her  argu- 
ment. 

At  5:14  p.m.,  the  Court  ordered  that  these  cases 
be  continued  to  April  17,  1948  at  9' 30  a.m.  for  fur- 
ther hearing. 
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From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

[Title  of  Causes.] 

Saturday,  April  17,  1948 
On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
fith, Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  fur- 
ther hearing  on  motion  for  more  definite  statement, 
motion  to  dismiss  action,  and  for  summary  judg- 
ment as  to  each  case. 

At  9:40  a.m.,  Mrs.  Bouslog  continued  her  argu- 
ment. 

At  11:25  a.m.,  argument  was  had  by  Miss  Lewis. 

At  1:06  ]3.m.,  the  Court  ordered  that  these  cases 
be  continued  to  April  19,  1948  at  9:30  a.m.  for 
further  hearing. 


From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

[Title  of  Causes.] 

Monday,  April  19,  1948 
On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
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fith,  Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  fur- 
ther hearing. 

The  Court,  through  Judge  Biggs,  rendered  its 
decision  on  motion  for  more  definite  statement,  mo- 
tion to  dismiss  action,  and  for  summary  judgment 
as  to  each  case.  Said  motions  were  denied  by  the 
Court. 

A  discussion  was  then  had  on  the  matter  of  pro- 
cedure and  trial  herein. 

At  3:20  p.m.,  the  Court  ordered  that  these  cases 
be  continued  to  April  20,  1948  for  further  dis- 
cussion. 
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Court  for  the  District  of  Hawaii 

[Title  of  Causes.] 

Tuesday,  April  20,  1948 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
fith, Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  hear- 
ing on  agreement  of  counsel  as  to  stipulation  of  evi- 
dence and  trial  herein. 
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Following  a  further  discussion  by  counsel,  the 
Court  ordered  that  these  cases  be  set  for  trial — 
Friday,  April  23,  1948  for  plaintiffs'  case  and  Sat- 
urday, April  24,  1948  for  defendants'  case  and  re- 
buttal by  plaintiffs. 
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Friday,  April  23,  1948 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
fith, Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  trial. 

Mr.  Jack  W.  Hall,  regional  director.  Interna- 
tional Longshoremen's  &  Warehousemen's  Union, 
was  called  and  sworn  and  testified  on  behalf  of  the 
plaintiffs. 

War  Food  Administration  Bulletins — Determina- 
tion of  Fair  and  Reasonable  Wage  rates  for  Per- 
sons employed  in  the  Production,  Cultivation,  or 
Harvesting  of  Sugar  Cane  in  Hawaii  during  Calen- 
dar years  1943  and  1944  were  admitted  in  evidence 
as  Plaintiffs'  Exhibit  No.  1,  marked  and  ordered 
filed. 
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Copy  of  Agreement  between  Waialiia  Agricul- 
tural Company,  Ltd.,  and  ILWU  Local  145-7  Waia- 
lua,  dated  Sej^tember  29,  1945,  was  admitted  in  evi- 
dence as  Plaintiffs'  Exhibit  No.  2,  marked  and 
ordered  filed. 

Copy  of  Agreement  between  the  ILWU  and  Ha- 
waii's Sugar  Industry,  1947-48  was  admitted  in 
evidence  as  Plaintiffs'  Exhibit  No.  3,  marked  and 
ordered  filed. 

Copy  of  Letter  dated  July  11,  1946,  ILWU  to 
Hawaiian  Sugar  Planters'  Association  re:  union 
demands  for  amendments  to  and  modification  of 
collective  bargaining  agreements  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  No.  4,  marked  and 
ordered  filed. 

Mr.  Antonio  T.  Rania  w^as  called  and  sworn  and 
testified  on  behalf  of  the  plaintiffs. 

M7'.  Shigeto  Minami  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiffs. 

Mr.  Mac  Masato  Yamuchi  was  called  and  sworn 
and  testified  on  behalf  of  the  plaintiffs. 

Copy  of  Complaint,  District  Court  of  Wailuku, 
Maui,  against  Mac  Masato  Yamauchi,  et  al.,  was 
admitted  in  evidence  as  Plaintiffs'  Exhibit  No.  5, 
marked  and  ordered  filed. 

Copy  of  Indi<?tment,  Second  Judicial  Circuit 
Court,  Wailuku,  Maui,  Territory  of  Hawaii,  vs. 
Mac  Masato  Yamauchi  was  admitted  in  evidence  as 
Plaintiffs'  Exhibit  No.  6,  marked  and  ordered  filed. 

Copy  of  Judgment  and  Sentence,  Second  Judicial 
Circuit  Court,  Wailuku,  Maui,  Territory  of  Haw^aii 
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vs.   Mac   Yamauclii   was   adniitted   in   evidence   as 
Plaintiffs'  Exhibit  No.  7,  marked  and  ordered  filed. 

Mr.  Nicholas  C.  Sibolboro  was  called  and  sworn 
and  testified  on  behalf  of  the  i^laintiffs. 

Mr.  Charles  C.  Young,  Assistant  Manager,  Maui 
Publishing  Company,  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiffs. 

Mr.  Joseph  K.  Kaholokula  w^as  called  and  sworn 
and  testified  on  behalf  of  the  plaintiifs. 

Copy  of  Indictment,  Second  Judicial  Circuit 
Court,  Wailuku,  Maui,  Territory  of  Hawaii  vs. 
Joseph  Kaholokula,  et  al.,  was  admitted  in  evidence 
as  Plaintiffs'  Exhibit  No.  9,  marked  and  ordered 
filed. 

Mr.  Young  was  recalled  to  the  witness  stand  and 
testified  further. 

At  12:24  p.m.,  the  Court  ordered  that  these 
cases  be  continued  to  2  p.m.  this  day  for  further 
trial. 

At  2:08  p.m.,  Mr.  Kaholokula  was  recalled  to  the 
witness  stand  and  testified  further. 

Copy  of  Plantation  House  Rules,  Hawaiian  Com- 
mercial &  Sugar  Co.,  Ltd.,  was  admitted  in  evidence 
as  Plaintiffs'  Exhibit  No.  10,  marked  and  ordered 
filed. 

Five  photographs  showing  picket  line,  Paia, 
Maui,  T.  H.,  were  admitted  in  evidence  as  Defend- 
ants' Exhibits  ''A-1"  to  "A-5,"  marked  and  ordered 
filed. 

Mr.  Benjamin  K.  Awana  was  called  and  sworn 
and  testified  on  behalf  of  the  plaintiffs. 

Copy  of  Sections  11751  and  1171,  Session  Laws 
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of  Hawaii,  1945,  was  admitted  in  evidence  as  Plain- 
tiffs' Exhibit  Xo.  11,  marked  and  ordered  filed. 

Mr.  Pedi'O  de  la  Cruz  called  and  sworn  and  tes- 
tified on  behalf  of  the  iDlaintiffs. 

Copy  of  House  Rules  of  the  Hawaiian  Pineapple 
Co.  in  force  on  Lanai,  July  1916,  and  a  copy  of 
safety  rules  of  said  company,  were  admitted  in 
eridence  as  Plaintiffs'  Exhibit  Xo.  12,  marked  and 
ordered  filed. 

Mr.  Noboru  Honda  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiffs. 

Mr.  Kazuichi  Hashimoto  was  called  and  sworn 
and  testified  on  behalf  of  the  plaintiffs. 

Mr.  Masao  Gima  was  called  and  sworn  and  testi- 
fied on  behalf  of  the  j)laintiffs. 

Mr.  Hiroshi  Oshiro  was  called  and  sworn  and  tes- 
tified on  behalf  of  the  plaintiffs. 

Map  of  wharf,  Kaumalapau  Harbor,  Lanai, 
T.  H.,  was  admitted  in  evidence  as  Defendants'  Ex- 
hibit "B,"  marked  and  ordered  filed. 

Six  photographs,  Kaumalapau  Harbor,  Lanai, 
T.  H.,  were  admitted  in  evidence  as  Defendants' 
Exhibits  ''C-1"  to  ''C-6,"  marked  and  ordered  filed. 

Mr.  Shigeru  Yagi  was  called  and  sworn  and  testi- 
fied on  behalf  of  the  plaintiffs. 

Mr.  Henry  Q.  Aki  was  called  and  sworn  and  tes- 
tified on  behalf  of  the  plaintiffs. 

Mr.  Xarcisso  Sipe  was  called  and  sworn  and  tes- 
tified on  behalf  of  the  plaintiffs. 

Mr.  Abraham  ^lakekau  was  called  and  sworn 
and  testified  on  behalf  of  the  plaintiffs. 

At  4:55  p.m.,  the  Court  ordered  that  these  cases 
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be  continued  to  April  24,  1948  at  9 :30  a.m.  for  fur- 
ther trial. 
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Saturday,  April  24,  1948 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
fith, Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  fur- 
ther trial. 

Mr.  Nicholas  C.  Sibolboro  was  recalled  to  the 
witness  stand  and  testified  further. 

Copy  of  Oral  Decision  rendered  on  December  23, 
1947,  in  Criminal  No.  2242,  Second  Judicial  Cir- 
cuit Court,  Wailuku,  Maui,  Territory  of  Hawaii,  vs. 
Basiliso  Arruiza  was  admitted  in  evidence  as  Plain- 
tiffs' Exhibit  No.  13,  marked  and  ordered  filed. 

Mr.  Jack  Kawano  was  called  and  sworn  and  tes- 
tified on  behalf  of  the  plaintiffs. 

Mr.  John  B.  Cockett,  Clerk,  Second  Judicial  Cir- 
cuit Court,  Wailuku,  Maui,  was  called  and  sworn 
and  testified  on  behalf  of  the  plaintiffs. 

Three  large  envelopes  containing  records  of  Crim- 
inal Nos.  2412  and  2413  of  the  Second  Judicial  Cir- 
cuit Court,  Wailuku,  Maui,  were  marked  for  iden- 
tification as  Plaintiffs'  14,  15,  and  16. 
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Report  of  the  Juiy  Conmiissionei*s,  and  lists  of 
names  of  persons  selected  to  serr  eas  jurors  in  and 
for  the  Second  Judicial  Circuit  Court.  TTailiiku, 
Maui,  for  the  year  1948  were  admitted  in  evidence  as 
Defendants'  Exhibit  "J)."  marked  and  ordered  filed. 

;Mr.  John  E.  Reinecke  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiffs. 

Excerpt  from  Inten-acial  Marriage  in  Hawaii, 
etc.,  by  Romanzo  Adams,  on  definition  of  ''*haole.'** 
was  admitted  in  evidence  as  Plaintirf.-'  Exhibit  Xo. 
IT.  marked  and  ordered  filed. 

1947  Annual  Repoit  of  Pioneer  Mill  Company. 
Ltd.,  and  Maui  Agricultural  Company,  Ltd..  and 
a  copy  of  Occupational  Lidex.  by  races,  Temtory 
of  Hawaii.  1940,  were  admitted  in  evidence  as  Plain- 
tiffs' Exhibit  Xo.  18.  marked  and  ordered  filed. 

Copy  of  Bulletin  Xo.  687.  United  States  Dei^art- 
ment  of  Labor  on  Labor  in  the  Terrtiory  of  Ha- 
waii, 1939,  was  admitted  in  evidence  as  Plaintiffs^ 
Exhibit  Xo.  19.  marked  and  ordered  filed. 

Table  showing  percentage  of  ** Other  Caucasians'' 
in  population  of  Maui  County  and  on  Grand  Jury 
Panel  for  years  1912  to  1917:  and  table  showing 
proportion  of  "Other  Caucasians"  in  total  popula- 
tion of  Maui  Comity.  1920  to  1910,  were  admitted  in 
evidence  as  Plaintiffs*  Exhibit  Xo.  20,  marked  and 
ordered  filed. 

Table  of  racial  and/or  national  extraction  and  oc- 
cupation of  persons  on  Maui  Grand  Jury  list,  1917. 
was  admitted  in  evidence  as  Plaintiffs'  Exhibit  Xo. 
21,  marked  and  ordered  filed. 
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At  rJ:30  p.m.,  i\w  Court  ordered  that  these  cases 
be  continued  to  2  \).\\\.  this  day  for  further  trial. 

At  2  i).ni.,  the  witness  Keinecke  resumed  the  wit- 
ness stand  and  testified  further. 

Certificate  of  Euoene  Bal,  Clerk  of  Maui  County, 
sliowini;-  number  of  Filipino  voters  registered  for  the 
election  years  covering  1934-1946,  was  admitted  in 
evidence  as  Plaintiifs'  Exhibit  No.  22,  marked  and 
ordered  filed. 

Photostatic  copies  of  returned  questionnaires  of 
Crand  Turors,  INIaui  County,  1948,  on  file  with  the 
Second  Judicial  Circuit  Court,  were  admitted  in 
evidence  as  Plaintiffs'  Exhibit  No.  23,  marked  and 
ordered  filed. 

Photostatic  copies  of  returned  questionnaires  of 
Prospective  Jurors,  Second  Judicial  Circuit  Court, 
persons  of  Fili])ino  nationality,  were  admitted  in 
evidence  as  Plaintiffs'  Exhibit  No.  24,  marked  and 
ordered  filed. 

Movants'  Exhibits  1  to  21,  Criminal  Nos.  2412  and 
2413,  Second  Judicial  Circuit  Court,  Wailuku,  Maui, 
were  admitted  in  evidence  as  Plaintiffs'  Exhibit 
No.  25,  marked  and  ordered  filed. 

Mr.  Wendell  F.  Crockett,  Deputy  County  Attor- 
ney, County  of  Maui,  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiffs. 

Mrs.  Harriet  Bouslog  was  sworn  and  testified  on 
behalf  of  the  plaintiffs. 

List  of  Haoles  on  Grand  Jury  Panels,  years  1944, 
1945,  1946,  and  1947,  was  admitted  in  evidence  as 
Plaintiffs'  Exhibit  No.  26,  marked  and  ordered  filed. 

At  3:23  p.m.,  the  plaintiffs  rested  their  case. 
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Ruling  on  motion  to  dismiss  made  by  Miss  Lewis 
was  reserved  by  the  Court. 

Copy  of  Hawaiian  Sugar  Planters'  Association 
Census  of  Hawaiian  Sugar  Plantations,  June  30, 
1947,  ILWU  Research  Department,  Hawaii  Re- 
gional Office,  was  admitted  in  evidence  as  Plain- 
tiffs' Exhibit  No.  27,  marked  and  ordered  filed. 

At  3:37  p.m.,  Mr.  John  B.  Cockett  was  recalled 
to  the  witness  stand  and  testified  on  behalf  of  the 
defendants. 

Movie  reels  and  album  of  photographs  were  ad- 
mitted in  evidence  as  Defendants'  Exhibits  "E-1" 
to  *'E-5,"  marked  and  ordered  filed. 

Plaintiffs'  Nos.  14  and  16  heretofore  marked  for 
identification,  were  admitted  in  evidence  as  Plain- 
tiffs' Exhibits  Nos.  14  and  16,  marked  and  or- 
dered filed. 

Map  of  Lanai  City,  Lanai,  T.  H.,  vras  admitted 
in  evidence  as  Defendants'  Exhibit  "F,"  marked 
and  ordered  filed. 

Mr.  Jacob  Kalua  Nahinu  was  called  and  sworn 
and  testified  on  behalf  of  the  defendants. 

Photographs  of  employees'  homes,  Hawaiian 
Pineapple  Company,  Lanai,  T.  H.,  were  admitted 
in  evidence  as  Defendants'  Exhibits  "G-1"  to  "G- 
4,"  marked  and  ordered  filed. 

Photographs  of  employees'  homes,  Hawaiian 
Pineapple  Company,  Lanai,  T.  H.,  were  admitted 
in  evidence  as  Defendants'  Exhibits  "H-1"  and 
''H-2,"  marked  and  ordered  filed. 

Photographs  of  Jacob  Kalua  Nahinu  were   ad- 
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mitted  in  evidence  as  Defendants'  Exhibits  '*I-1" 
and  ^'1-2,"  marked  and  ordered  filed. 

Mr.  Samuel  Kalua  was  called  and  sworn  and  tes- 
tified on  behalf  of  the  defendants. 

At  4:25  p.m.,  the  Court  ordered  that  these  cases 
be  continued  to  Monday,  April  26,  1948,  at  9 :30  a.m., 
for  further  trial. 


I 
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Monday,  April  26,   1948 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
fith, Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  fur- 
ther trial. 

Maps  of  the  Hawaiian  Archipelago,  Maui,  and 
Lanai,  were  admitted  in  evidence  as  Defendants' 
Exhibits  "  J-1"  to  '' J-3,"  marked  and  ordered  filed. 

At  10:05  a.m.,  the  movie  reels  admitted  as  De- 
fendants' Exhibits  *'E-1"  to  ''E-4,"  were  shown. 

At  11:00  a.m.,  Mr.  Andrew  S.  Freitas,  Assistant 
Chief  of  Police,  County  of  Maui,  was  called  and 
sworn  and  testified  on  behalf  of  the  defendants. 

Police  Officer's  Commission  of  Andrew  S.  Frei- 
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tas  was  admitted  in  evidence  as  Defendants'  Ex- 
hibit "K,"  marked  and  ordered  filed. 

Photographs,  Kaumalapau  Harbor,  Lanai,  T.  H., 
were  admitted  in  evidence  as  Defendants'  Exhibits 
*'L-1"  to  "L-3,"  marked  and  ordered  filed. 

At  12:35  p.m.,  the  Court  ordered  that  these  cases 
be  continued  to  2  p.m.  this  day  for  further  trial. 

At  2  p.m.,  Mr.  Freitas  resumed  the  witness  stand 
and  testified  further. 

Booklet,  Maui  Grand  Hotel,  showing  map  of 
Maui,  T.  H.,  was  admitted  in  evidence  as  Defend- 
ants' Exhibit  "M,"  marked  and  ordered  filed. 

Copy  of  Maui  Police  Commission  as  constituted 
during  the  calendar  years  1946  and  1947  was  ad- 
mitted in  evidence  as  Plaintiffs'  Exhibit  No.  28, 
marked  and  ordered  filed. 

Photograph,  being  Petitioner's  Exhibit  D,  in 
Equity  No.  325,  Second  Judicial  Circuit  Court,  Wai- 
luku,  Maui,  Maui  Agricultural  Co.,  Ltd.,  vs.  ILWU, 
was  admitted  in  evidence  as  Plaintiffs'  Exhibit  No. 
29,  marked  and  ordered  filed. 

Mr.  Henry  K.  Long,  Jr.,  Captain  of  the  Police, 
Makawao  District,  County  of  Maui,  was  called  and 
sworn  and  testified  on  behalf  of  the  defendants. 

Mr.  John  E.  Seabury,  Captain,  Detective  Divi- 
sion, County  of  Maui  Police  Force,  was  called  and 
sworn  and  testified  on  behalf  of  the  defendants. 

Copy  of  Statement  taken  from  Abraham  Make- 
kau  on  July  15,  1947,  by  Captain  J.  D.  Seabury, 
was  admitted  in  evidence  as  Defendants'  Exhibit 
"N,"  marked  and  ordered  filed. 
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Mr.  Neil  Donogliue,  temporary  Captain,  Police 
Department,  assigned  to  the  Vice  Division,  was 
called  and  sworn  and  testified  on  behalf  of  the  de- 
fendants. 

Copy  of  Information,  Summary  Contempt  Pro- 
ceedings, Second  Judicial  Circuit  Court,  Wailuku, 
Maui,  T.  H.,  against  Augustine  Duz,  et  al.,  was  ad- 
mitted in  evidence  as  Defendants'  Exhibit  "O," 
marked  and  ordered  filed. 

At  4 :39  p.m.,  the  defendants  rested  their  case. 

At  4:50  p.m.,  the  Court  ordered  that  these  cases 
be  continued  to  Tuesday,  April  27,  1948,  at  10  a.m. 
for  further  trial. 
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Tuesday,  April  27,  1948 
On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Glrif- 
fith,  Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  F.  Crockett,  Deputy 
County  Attorney,  County  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  fur- 
ther trial. 
b  Mr.  Benjamin  K.  Awana  w^as  recalled  to  the  wit- 
ness stand  and  testified  on  rebuttal. 

Mr.  Barcelino  Pacpaco  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiffs. 
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Copy  of  the  Constitution  and  By-Laws  of  the 
Oriental  Benevolent  Association  was  admitted  in 
evidence  as  Plaintiffs'  Exhibit  No.  30,  marked  and 
ordered  filed. 

Mr.  Pedro  de  la  Cruz  was  recalled  to  the  wit- 
ness stand  and  testified  on  rebuttal. 

Statement  taken  from  Mac  Masato  Yamauchi  be- 
fore assistant  Chief  of  Police  Freitas  on  Novem- 
ber 7,  1946,  was  admitted  in  evidence  as  Plaintiffs' 
Exhibit  No.  31,  marked  and  ordered  filed. 

At  11:20  a.m.,  both  sides  rested. 

The  Court  ordered  that  these  cases  be  continued 
to  Saturday,  May  1,  1948,  for  argument. 
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Saturday,  May  1,  1948 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis,  Mr.  Robert  Grif- 
fith, Deputy  Attorneys  General  of  the  Territory  of 
Hawaii,  and  Mr.  Wendell  P.  Crockett,  Deputy 
County  Attorney,  Count}^  of  Maui,  counsel  for  the 
defendants  herein.  These  cases  were  called  for  fur- 
ther trial. 

Certificate  of  the  Treasurer  of  the  Territory  of 
Hawaii  to  the  Amended  By-Laws  of  the  Oriental 
Benevolent  Association  was  admitted  in  evidence  as 
Plaintiffs'  Exhibit  No.  32,  marked  and  ordered  filed. 

Copy  of  Letter  from  Maui  Chamber  of  Commerce 


I 


vs.  I.L.W.TJ.  etc.  365 

dated  April  29,  1947,  to  Harriet  Bouslog  was  ad- 
mitted in  evidence  as  Plaintiffs'  Exhibit  No.  8, 
marked  and  ordered  filed. 

One  movie  reel  was  admitted  in  evidence  as  Plain- 
tiffs' Exliibit  No.  33,  to  be  furnished  later. 

List  of  Filipino  voters,  Maui  County  1946,  was 
admitted  in  evidence  as  Plaintiffs '  Exhibit  No.  22- A, 
marked  and  ordered  filed. 

Plaintiffs '  Exhibits  Nos.  14  and  16  were  remarked 
as  Court's  Exhibits  Nos.  1  and  2,  respectively. 

Biographical  sketch,  William  Little  Lee,  First 
Chief  Justice  of  the  Hawaiian  Supreme  Court,  was 
admitted  in  evidence  as  Defendants'  Exhibit  "P," 
marked  and  ordered  filed. 

Report  of  the  Hawaiian  Commission,  appointed  in 
pursuance  of  the  "Joint  Resolution  to  Provide  for 
Annexing  the  Hawaiian  Islands  to  the  United 
States,"  approved  July  7,  1898 ;  together  with  a  copy 
of  the  Civil  and  Penal  Laws  of  Hawaii,  was  ad- 
mitted in  evidence  as  Defendants'  Exhibit  "Q," 
marked  and  ordered  filed. 

Excerpt  of  Report  No.  305,  House  of  Representa- 
tives, Government  for  the  Territory  of  Hawaii, 
re:  The  Judiciary  of  the  Territory  of  Hawaii  and 
of  the  New  Territory  after  its  Organization,  was 
admitted  in  evidence  as  Defendants'  Exhibit  "R," 
marked  and  ordered  filed. 

At  9 :50  a.m.,  argument  was  had  by  Mrs.  Bouslog. 

At  12:05  p.m.,  argument  was  had  by  Mr.  Crock- 
ett, followed  at  12:21  p.m.  by  argument  by  Miss 
Lewis. 

At  1:01  p.m.,  these  cases  were  taken  under  ad- 
visement. 


3€  Z  W.  D.  A  ckermcm  etc.,  et  al. 

In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  828 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary, 
unincorporated  association  and  labor  union; 
TERRITORIAL  COUNCIL  OF  INTERNA- 
TIONAL LONGSHOREMEN'S  &  WARE- 
HOUSEMEN'S UNION,  a  voluntary,  unin- 
corporated association  and  labor  union;  JACK 
KAWANO,  individually  and  as  a  member  of 
the  ILWU  and  as  President  of  the  Territorial 
Council  of  the  ILWU,  DIEGO  BARBOSA, 
JOHN  MAILE,  VICTOR  DEGAMO, 
HARRY  KAPENA  KAOPUIKI,  ISAMI  A. 
NITTA,  AH  SING  AH  HO,  JAMES  KIA 
AIKALA,  SHIGERU  YAGI,  BASILISO 
ARRUIZA,  MIDORI  ODA,  SHIGEYUKI 
MATSUURA,  ABRAHAM  MAKEKAU,  EL- 
PIDIO  SIRUET,  MARIANO  BALDUA, 
NARCISSO  SIPE  and  ANTONIO  MENDES, 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii; INGRAM  M.  STAINBACK,  individu- 
ally and  as  Governor  of  the  Territory  of 
Hawaii;  E.  R.  BEVINS,  individually  and  as 
County    Attorney    for    the   County    of    Maui; 
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WENDELL  F.  CROCKETT,  individually  and 
as  Deputy  to  the  County  Attorney  for  the 
County  of  Maui;  JEAN  LANE,  individually 
and  as  Chief  of  Police  of  the  County  of  Maui; 
CABLE  A.  WIRTZ,  individually  and  as  Cir- 
cuit Court  Judge  and  Jury  Commissioner  of 
the  County  of  Maui;  AUGUSTINE  POMBO 
and  CLAUDE  E.  CHATTERTON,  both  indi- 
vidually and  as  Jury  Commissioners  of  the 
County  of  Maui;  KENNETH  AULD,  ED- 
WARD H.  BALDWIN,  RICHARD  H. 
BALDWIN,  EDWARD  S.  BOWMER,  ROB- 
ERT P.  BRUCE,  ALFRED  S.  BURNS, 
RALPH  O.  CORNWELL,  JACK  COSTA,  E. 
STANLEY  ELMORE,  ALLAN  H.  EZELL, 
HENRY  S.  S.  FONG,  CHARLES  GOOD- 
NESS, WALTER  W.  HOLT,  IRVING 
MAEDA,  H.  S.  PETERSON,  JOHN  PLUNK- 
ETT,  PAUL  H.  REINHART,  ANTHONY  A. 
TAM,  CHARLES  E.  THOMPSON,  WAI 
KEN  TOM,  and  JOSEPH  H.  TRASK,  indi- 
vidually and  as  Grand  Jurors  of  the  County  of 
Maui, 

Defendants. 

Civil  No.  836 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary, 
unincorporated  association  and  labor  vmion; 
ANTONIO  T.  RANIA,  individually  and  as  a 
member  of  the  ILWU  and  as  President  of  the 
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United  Sugar  TTorkers,  ILWU  Local  142, 
JOSEPH  KAHALOKULA,  LEVI  KEA- 
LOHA,  BEXJAMIX  KAHAAWIXUI,  BEX- 
JAMIX  AWAXA,  LEOCADIO  BALDOVI, 
SOICHI  1)01,  YOSHIO  XAGATA.  LIOXEL 
HAX'AKAHL  JACK  HAO,  KOICHI  ITO, 
DAVID  KIXA.  GEORGE  KUI^AHIKO, 
CHARLES  REVEIRA,  TAIvESHI  SHI- 
MAXO.  JOSEPH  SEBASTIX  ABREU, 
RICHARD  AH  LEE  SA^^L  FRAXK  R.  AL- 
VARES,  LA3JBERT  APO.  WILLIA]^!  AU- 
WELOA,  ALFRED  BOTEILHO,  EIARRY 
BOTEILHO,  AXTOXE  CALLIDO, 
THO^^LIS  COELHO,  JOHX  CORXIEL, 
JOHX  CRAVALHO,  DAXIEL  CORXIEL, 
CALIXTRO  CASOX,  KIYOTO  DOI,  ERX- 
EST  FEITEIRA,  JAMES  BERISTO 
FLORES,  FRAXK  FRAXCO.  JULIO 
FRAXCO,  ERXEST  FERXAXDEZ,  HIRO- 
SHI  FUKUSHIMA.  PULEHU  FUKU- 
SHIMA.  AXTOXE  GOUTEIA.  LOUIS 
HERREIRA,  JOSEPH  HU.  JUAX  HARA, 
JAMES  F.  HIGA,  EDWARD  GOMES  JAR- 
DIX.  HAI  CHOO  KIM.  ERXEST  KAEA, 
JOHX  KAIO,  SOLOMOX  KEALOHA, 
MARTIX  LACIO,  GEORGE  LIXDSEY, 
GEORGE  [2]  MARTIXS,  FRED  CARLOS 
MEDEIROS,  CHARLES  PAULOS  MOXIZ, 
JOHX  XASCIMEXTO,  BUTA  XAKASOXE, 
KIYOTO  OGATA,  JOHX  ORTIZ,  LAW- 
REXCE  TORRES  PACHECO.  ALFRED 
PERREIRA,    RAPHAEL    PERRY,    MAX- 
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UEL  PERREIRA  PICO,  HENRY  LEO- 
POLDO  PONCE,  MANUEL  PONCE,  JOE 
PETERS,  JOSEPH  PONCE,  ROSARIO 
RAMOS,  TAROICHI  SASAOKA,  HITOSHI 
SERA,  MASAO  SERA,  LAWRENCE  E. 
SHIROMA,  FERMIN  SOTO,  WILLIAM 
SAKAIDA,  EDWARD  TAKEMURA,  ROB- 
ERT TANIGUCHI,  TAKEJI  TOMITA, 
KIYOSHI  TOSKA,  ANTONE  S.  VIERRA,' 
and  MASARU  YONEDA, 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  Oeneral  of  the  Territory  of  Ha- 
waii; INGRAM  M.   STAINBACK,   individu- 
ally   and    as    Governor    of    the    Territory    of 
Hawaii;  E.  R.  BEYINS,  individually  and  as 
County    Attorney    for    the    County   of    Maui, 
WENDELL  F.  CROCKETT,  individually  and 
as   Deputy   to   the    County   Attorney   for   the 
County   of   Maui,   CABLE   A.   WIRTZ,   indi- 
vidually and  as  Circuit  Court  Judge  and  Jury 
Conunissioner  of  the  County  of  Maui;  AUG- 
USTINE POMBO  and  CLAUDE  E.  CHAT- 
TERTON,  both  individually  and  as  jury  Com- 
missioners of  the  County  of  Maui ;  KENNETH 
AULD,    EDWARD    H.   BALDWIN,    RICH- 
ARD  H.   BALDWIN,   EDWARD   S.   BOW- 
MER,   ROBERT   P.    BRUCE,   ALFRED    S. 
BURNS,    RALPH    O.    CORNWELL,    JACK 
COSTA,   E.   STANLEY   ELMORE,   ALLAN 


H.  EZELL,  HENRY  6.  S.  FOXO,  CHAELES 
GOODNESS,  WALTER  W.  HOLT,  UIVLNG 
MAEDA,  H.  S.  PETERSON,  JOHN  PLUNK- 
ETT,  PAUL  H  REIXHAKT,  ANTHONT  A. 
TAM,  CHARLES  E.  THOMPSON,  WAI 
KEN  TOM,  and  JOSEPH  H.  TRASK,  indi 
viduaUj-  and  as  Grand  Jurors  of  the  County  of 
Mani, 

Def endantSw  [3*] 

Before:  Biggs,     Cuncoit    Judge,     Metzger,     Chief 
Judge,  and  Harris,  District  Judge. 

OPINION 

Bt  Biggs,  Cireuit  Judge, 

The  Nature  of  the  Proceedings 

The  two  cases  at  bar  may  be  disposed  of  in  one 
opinion.  The  general  jurisdiction  of  the  court  (its 
jurisdiction  under  Section  266  of  the  former  Ju- 
dicial Code  and  under  Section  2281  of  revised  Title 
28  of  the  United  States  Code,  effective  September 
1,  1948,  aside)  is  alleged  to  be  founded  on  the  sec- 
ond, third  and  fourth  Federal  CivU  Rights  Acts, 
Act  of  May  31,  llOTO,  16  Stat.  140,  Act  of  April  20, 
1871, 17  Stat  13,  and  Act  of  March  1,  1875, 18  Stat 
335,  337,  8  U.  S.  C.  A.  Swtions  41  (R.  S.  Section 
1977),  43  (R.  S.  Section  1979),  M  and  46,  and  upon 
Section  24  (14)  of  the  Judicial  Code  of  1911,  now 
Section  1313  of  revised  Title  28  U.  S.  Code,  and 
upon  Amendments^  I,  V,  TI,  XIV  and  XIX  to  the 
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Constitution  of  the  United  States.  Jurisdiction  is 
also  allegedly  based  upon  Section  24  (1)  of  the  Ju- 
dicial Code  of  1911,  now  revised  Title  28,  Section 
1331,  U.  S.  Code.i 

The  complaints  at  the  two  numbers  are  quite 
similar  in  substance.  The  International  Longshore- 
men's &  Warehousemen's  Union  (ILWU),  a  vol- 
untary unincorporated  association  and  labor  union, 
is  a  plaintiff  at  each  number;  [4]  Kawano,  indi- 
vidually and  as  a  member  of  the  ILA¥IT  and  as 
president  of  what  was  the  Territorial  Council  of 
the  ILWU,  is  a  plaintiff  at  No.  828.  The  no  longer 
existent  Territorial  Council  of  the  ILWU  is  also 
named  as  a  plaintiff  at  this  number.  Rania,  in  his 
individual  capacity  and  as  president  of  the  United 
Sugar  Workers,  ILWU,  Local  142,  is  a  plaintiff  at 
No.  836.     Both  Rania  and  Kawano  allege,  as  indi- 


^At  No.  828,  the  plaintiffs  by  amendment  set  up 
jurisdictional  amount  and  other  allegations  required 
by  Section  24  (1)  of  the  Judicial  Code  of  1911,  now 
revised  Title  28,  Section  1331.  Similar  allegations 
are  contained  in  the  original  complaint  at  No.  836. 
Jurisdiction  in  the  cases  at  bar,  however,  lies  in  the 
court  by  virtue  of  Title  8  U.S.C.  Section  43  (R.S. 
Section  1979),  8  U.S.C.A.  Section  43,  the  Civil 
Rights  Acts  referred  to  above  and  Section  1343  of 
revised  Title  28.  Jurisdiction  is  also  vested  in  this 
court  by  virtue  of  Section  1337  of  revised  Title  28. 
See  the  heading,  ''The  General  Jurisdiction  of 
the  Court". 

The  allegations  as  to  jurisdictional  amounts  con- 
tained in  the  amendment  at  No.  828  and  in  the  com- 
plaint at  No.  836  deal  with  losses  allegedly  suffered 
by  the  ILWU,  not  by  any  local,  and  by  individual 
plaintiffs.  Pertinent  findings  as  to  jurisdictional 
amounts  are  made  in  note',  infra. 


372  W.  D.  Acherman  etc.,  et  al. 

cated,  that  they  sue  not  only  individually  but  in 
representative  cai)acities  on  behalf  of  the  ILWU's 
membership  of  approximately  30,000  persons  in  the 
Territory  of  Hawaii.  The  complaints  assert  that 
all  other  individual  jDlaintiffs  are  residents  of  the 
Territory  of  Hawaii,  members  of  the  ILWU,  and 
are  daily  wage  earners  in  either  the  sugar  industry 
or  the  pineapple  industry  of  the  Territory.  This 
is  found  to  be  the  fact.  It  is  asserted  that  all  the 
individual  plaintiffs  at  both  numbers,  either 
ethnologically  or  as  a  matter  of  mores  of  the 
Islands,^  are  "members  of  races  other  than  the 
Caucasian  race."  The  particulars  of  these  allega- 
tions were  either  proved  or  stipulated  to.^  The 
races  of  the  individual  plaintiffs  referred  to  were 
variously  alleged,  and  proved  or  stipulated,  to  be 
the  Malayan,  the  Polynesian  and  the  Mongolian, 
sub  widely  varying  national  strains,  viz.,  Filipino, 
Hawaiian,  Hawaiian-Caucasian,  Chinese,  Japanese, 
Portuguese  and  Puerto  Rican.  These  facts  possess 
significance  only  in  relation  to  the  challenges  and 
motions  made  to  the  jury  commissioners  of  the  Cir- 
cuit Court  of  the  Second  Circuit  of  the  Territory  of 
Hawaii  and  to  the  motions  and  challenges  made  to 
the  1947  Maui  County  grand  jury.    Most  of  the  in- 


2This  is  applicable  to  Portuguese  and  Puerto 
Ricans  and  to  iDersons  whose  ancestry  contains 
either  a  Portu2:uese  or  a  Puerto  Rican  strain,  all 
of  whom  are  considered  by  Island  custom  or  mores 
to  be  non-Caucasians. 

^See  paragraph  2  of  the  stipulations  of  April 
22,  1948  filed  at  Nos.  828  and  836. 


vs.  I.L.W.U.  etc.  373 

dividual  plaintiffs  are  alleged,  and  proved  or  stipu- 
lated to  be  citizens  of  the  United  States.  Some  of 
the  individual  plaintiffs  are  alleged,  and  ju'oved  or 
stipulated  to  be  aliens  and  citizens  of  the  Philippine 
Republic,  or  aliens  and  citizens  of  Japan,  or  aliens 
and  citizens  [5]  of  other  nationalities.  Again  we 
deem  these  facts  to  be  of  significance  only  in  rela- 
tion to  the  attack  on  the  jury  commissioners  or 
ui:)on  the  grand  jury  of  Maui  County. 

The  defendants  at  both  numbers  are  identical 
except  that  the  defendant,  Jean  Lane,  Chief  of  Po- 
lice of  Maui  County,  sued  individually  and  as  chief 
of  police  at  No.  828,  is  not  named  as  a  defendant 
at  No.  836.  The  defendant,  Walter  D.  Ackerman, 
Jr.,  Attorney  General  of  the  Territory  of  Hawaii, 
is  sued  individually  and  as  attorney  general.  The 
Honorable  Ingram  M.  Stainback,  Governor  of  the 
Territory  of  Hawaii,  is  sued  individually  and  as 
governor.  E.  R.  Be\dns,  County  Attorney  of  the 
County  of  Maui,  and  Wendell  F.  Crockett,  Deputy 
County  Attorney  of  the  County  of  Maui,  are  sued 
individually  and  as  County  Attorney  and  Deputy 
County  Attorney  respectively.  Judge  Cable  A. 
Wirtz,  a  Circuit  Judge  of  the  Territory  of  Hawaii, 
is  sued  individually  and  as  one  of  the  jury  com- 
missioners of  Maui  Coimty.  The  jury  commission- 
ers and  the  1947  grand  jurors  of  the  County  of 
Maui  are  also  sued  individually  and  in  their  of&ciaL 
capacities. 

Both  complaints  allege  mutatis  mutandis  that 
there  were  strikes  conducted  bv  the  ILWU  in  the 
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sugar  aiid  pineapple  iiuiustries  in  the  Territoiy; 
that  in  furtherance  of  the  objectives  of  the  strikes, 
viz.,  improvement  in  wages,  hours  and  conditions 
of  em|)loyment,  the  individual  plaintiffs  engaged  in 
^'lawful,  peaceful  and  constitutionally  protected  ac- 
tivities of  speech,  press  and  assemblage  and  of 
|ieaceful  ]>icketing/' 

The  complaint  at  No.  828  alleges  that  Lane,  Chief 
of  Police  of  Maui  County,  caused  the  individual 
plaintiffs  (other  than  Kawano)  to  be  arrested  and 
chai-ged  them  with  violations  of  an  act  of  the  Ter- 
ritory generally  known  as  the  unlawfiil  assembly 
and  riot  statute,  Revised  Laws  of  Hawaii  1945,  c. 
277,  Sections  11570-11584;  that  the  plaintiffs  Bar- 
bosa,  MaUe,  Degamo,  Kaopuiki,  Xitta,  Ah  Ho, 
Aikala,  Yagi,  Arruiza,  Oda  and  Matsnura  were 
charged  in  a  complauit  executed  before  a  district 
magistrate  of  [6]  Maui  County  with  violations  of 
the  same  statute;  and  that  the  plaintiffs  Makekau, 
Stniet,  Baldua,  Sii)e  and  Mendes  were  similarly 
charged  in  a  complaint  also  executed  before  a  local 
magistrate.  It  is  asserted  also  that  the  defendants 
Ackennan,  Stainback,  Bevins  and  Crockett  have 
sought  to  present  criminal  charges  framed  on  the 
complaints  to  the  grand  jurors  of  Maui  County; 
tliat  the  defendants,  Pombo  and  Chatterton,  and 
Judge  Wirtz,  as  jury  commissioners,  chose  and  com- 
poseil  Maui  County  grand  juries  in  such  a  manner 
as  to  violate  the  constitutional  rights  of  the  plain- 
tiffs and  in  violation  of  the  laws  of  the  United 
States  and  of  the  Territoiy  of  Hawaii. 
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The  complaint  goes  on  to  recite  that  certain  in- 
dividual i:)laintiffs  (particularly  designated  herein- 
after) filed  motions  and  challenges  to  the  grand 
jury  and  to  the  methods  employed  in  selecting  its 
members  for  the  reasons  set  out  in  the  complaint, 
to  be  discussed  hereinafter,  that  these  charges  and 
challenges  were  heard  by  the  Honorable  Albert  M. 
Cristy,  a  Circuit  Judge  of  the  Territory  of  Hawaii, 
in  mid-September  1947,  but  that  he  held  the  mo- 
tions and  challenges  to  be  without  merit,  refusing 
to  disqualify  or  to  dismiss  the  grand  jury.  The 
plaintiffs  then  allege  that  the  unlawful  assembly 
and  riot  statute  is  unconstitutional  in  that  it  de- 
j)i'ives  them  of  their  rights  of  free  speech,  press  and 
assemblage  and  will  subject  them  to  criminal  prose- 
cutions if  they  exercise  their  constitutional  rights. 
Agliam,  Abraham  Makekau,  and  thirty- four  other 
additional  plaintiffs  were  added  as  parties  to  the 
complaint  by  stipulation  and  by  order  of  the  court. 
It  is  alleged  that  these  thirty-six  individuals  are 
held  to  bail  under  a  complaint  charging  them  also 
with  violation  of  the  unlawful  assembly  and  riot 
statute. 

The  complaint  closes  with  the  prayers,  inter  alia 
(1),  that  a  temporary  and  permanent  injunction 
issue  from  this  court  prohibiting  the  enforcement 
of  the  unlawful  assembly  and  riot  act  against  the 
plaintiffs  and  enjoining  the  submission  to  the  grand 
jury  of  facts  relating  to  the  plaintiffs'  actions  for 
indictment  based  on  the  unlawful  assembly  [7]  and 

ot  act;  (2)  that  this  court  declare  the  statute  to 


I 
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be  unconstitutional;  (3)  that  we  adjudge  the  method 
used  in  selecting  the  grand  juries  of  Maui  County 
to  be  unconstitutional  and  contrary  to  law  and  order 
the  grand  jury  discharged;  and  (4)  that  a  three 
judge  court  be  convened  pursuant  to  Section  266  of 
the  Judicial  Code  of  1911,  to  determine  the  case. 

The  complaint  at  No.  836  attacks  not  only  the 
unlawful  assembly  and  riot  statute  referred  to  in 
the  complaint  at  No.  828,  but  also  attacks  the  con- 
spiracy statute  of  the  Territory  of  Hawaii,  Revised 
Laws  of  Hawaii  1945,  c.  243,  Sections  11120-11130. 
It  asserts  inter  alia  that  the  defendants  Ackerman, 
Stainback,  Bevins  and  Crockett  presented  "pur- 
ported criminal  charges  alleging  violation  of  the 
*  *  *  unlawful  assembly  and  riot  statute  and  the 
conspiracy  statute"  to  the  grand  jurors  of  Maui 
County  who  returned  an  indictment"^  against  the 
individual  plaintiffs  (other  than  Rania)  based  on 
the  two  statutes  referred  to.  The  complaint  then 
makes  the  same  allegations  respecting  the  jury  com- 
missioners and  the  means  employed  in  selecting 
grand  juries  as  are  set  out  in  the  complaint  at  No. 
828  and  alleges  that  the  unlawful  assembly  and  riot 
statute  and  the  conspiracy  statute  are  unconstitu- 
tional. The  complaint  then  goes  on  to  assert  that 
the  defendants  in  two  criminal  complaints  entitled 
Territory  of  Haawaii  v.  Diego  Barbosa,  et  al.,  and 


4This  is  No.  2365  in  the  Circuit  Court  of  the  Sec- 
ond Judicial  Circuit.  Cf.  the  earlier  indictment  of 
October  30,  1946,  Plaintiffs'  Exhibit  No.  9,  referred 
to  hereinafter  under  the  subheading  "Evidence". 
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Territory  of  Hawaii  v.  Abraham  Makekaii,  et  al., 
l)ending  in  the  Circuit  Court  of  the  Second  Circuit, 
referred  to  at  length  hereinafter  under  hiter  head- 
ings, challenged  the  means  employed  to  select  the 
grand  juries  of  Maui  County;  that  these  challenges 
were  heard  by  Judge  Cristy  and  were  disposed  of 
Tuifavorably  to  the  defendants.  It  is  alleged  also 
that  all  the  defendants  in  the  criminal  complaints 
referred  to  are  plaintiffs  at  No.  836. 

The  complaint  asserts  that  unless  the  unlawful 
assembly  and  riot  statute  and  the  consi:)iracy  statute 
are  held  [8]  to  be  unconstitutional  and  void  all  the 
plaintiffs  will  be  deprived  of  their  constitutional 
rights  and  "that  it  is  necessary  and  imperative  that 
this  court  assume  jurisdiction  in  the  matter  and 
restrain  and  enjoin  defendants  from  prosecuting 
or  taking  any  further  proceedings  in  connection 
with  that  certain  indictment  pending  in  the  Circuit 
Court  for  the  Second  Circuit,  Territory  of  Hawaii, 
entitled  Territory  of  Hawaii  v.  Joseph  Kaholokula, 
et  al.,  being  Criminal  Number  2365  *  *  *  ,  in  order 
that  the  plaintiffs  shall  have  an  impartial,  represen- 
tative and  democratic  Grand  Jury."^ 


^The  complaint  at  No.  836  contains  a  paragraph 
(XXI)  which  is  devoted  in  substance  to  the  financial 
losses  and  alleged  damage  to  the  ILWU  and  to  the 
individual  plaintiffs.  As  w^e  have  stated  like  allega- 
tions are  set  up  in  the  amendment  to  the  complaint 
at  No.  828.  The  financial  losses  in  each  case  are 
alleged  to  be  in  excess  of  $3,000.  In  the  view  we 
take  of  the  cases,  insofar  as  jurisdiction  is  con- 
cerned, these  allegations  are  immaterial. 

But,  if  we  are  wrong  in  our  decisions,  to  the  end 
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The  complaint  ends  witli  prayers  substantially 
identical  with  those  of  the  complaint  at  No.  828  but 
the  first  prayer  asks  specifically  that  the  defendants 
Ackerman,  Bevins  and  Crockett  be  enjoined  from 
prosecuting  or  taking  any  further  proceedings  in 
connection  with  the  Kaholokula  indictment,  Crim- 
inal No.  2365,  now  pending  in  the  Circuit  Court 
of  the  Second  Circuit. 

Upon  presentation  of  the  complaints  to  the 
United  States  District  Court  for  the  District  of 
Hawaii,  Senior  District  (now  Chief)  Judge  Metz- 
ger  issued  rules  to  show  cause  and  restraining 
orders  in  the  usual  form.  Due  to  circumstances  [9] 
over  which  the  court  had  no  control,  delays  were  J 
encountered  in  convening  a  court  to  dispose  of  the 

that  the  causes  mav  not  have  to  be  remanded  by 
the  reviewing'  Court  for  further  findings,  we  find 
that  losses  resulting  to  the  ILWU  bv  reason  of  the 
enforcement  of  the  unlawful  assembly  and  riot  act 
of  Hawaii  were  in  excess  of  $3,000.  We  find  that 
the  enforcement  of  the  statute  caused  a  decrease 
in  the  memebrship  of  the  union  which  loss  resulted 
in  the  loss  of  dues  to  the  union  in  excess  of  the 
amount  of  $3,000. 

As  a  matter  of  law  these  losses,  since  thev  resulted 
indirectlv  to  the  ILWU,  are  not  cognizable  as  legal 
damages. 

There  are  no  allegations  in  either  the  complaint 
at  No.  828,  as  amended,  or  in  the  complaint  at  No. 
836,  that  individual  locals  of  the  ILWU  suffered 
damages.  Indeed,  no  local  is  named  as  a  plaintiff 
in  either  action. 

The  damages  to  the  individual  plaintiffs  in  either 
action  are  not  cognizable  in  terms  of  money. 

This  note  and  the  findings  contained  therein  are 
to  be  read  in  conjunction  with  those  in  note  1, 
supra. 
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cases.  Motions  were  filed  by  the  defendants  in  both 
cases  for  more  definite  statements,  for  the  dismissal 
of  the  actions,  for  summary  judgments,  and  for  dis- 
missal of  the  actions  as  to  particular  defendants  on 
the  grounds  of  misjoinder  or  lack  of  jurisdiction. 
Upon  the  convening  of  a  court  of  three  judges  argu- 
ment was  had  on  these  motions,  briefs  were  filed 
and  all  were  considered  carefully  by  the  coiirt.  On 
April  19,  1948  we  entered  an  order  denying  the 
motions  to  make  the  claims  more  definite  and  cer- 
tain, for  summary  judgments  and  for  dismissal  of 
the  actions.  The  motions  for  dismissal  as  to  par- 
ticular defendants  on  the  grounds  of  misjoinder 
or  lack  of  jurisdiction  w^ere  retained  by  the  court 
for  further  consideration.  At  the  request  of  the 
court,  counsel  entered  into  extensive  stipulations  re- 
specting many  undisputed  facts.  Answers  were 
filed.  It  was  in  effect  agreed  by  the  parties  that 
the  court  should  proceed  to  final  hearing,^  the  de- 
fendants expressly  reserving  all  their  rights,  in- 
cluding the  right  to  renew  every  objection  thereto- 
fore made  by  them  or  any  of  them  as  to  the  juris- 
diction of  the  court  over  the  parties,  the  causes  of 
action  alleged,  or  in  respect  to  any  other  material 


^Mr.  Justice  Stone  and  Mr.  Justice  Cardozo  in 
their  concurrina:  opinion  in  Borden's  Co  v.  Baldwin, 
293  U.S.  at  p.  213,  stated,  "We  are  in  accord  with 
the  view  that  it  is  inexpedient  to  determine  s^rave 
constitutional  questions  upon  a  demurrer  to  a  com- 
plaint, or  upon  an  equivalent  motion  if  there  is  a 
reasonable  likelihood  that  the  production  of  evi- 
dence will  make  the  answer  to  the  questions  clearer." 
Such  a  likelihood  existed  in  the  instant  cases. 
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matter.  On  Ai^ril  23,  1948,  and  on  successive  days 
thereafter,  the  court  heard  the  testimony  of  some 
thirty  witnesses  and  received  a  very  substantial 
number  of  exhibits.  On  the  agreement  of  counsel 
for  all  the  parties  and  with  the  permission  of  the 
court,  the  already  voluminous  record  was  supple- 
mented with  further  exhibits.  Briefs  and  requests 
for  findings  of  fact  and  conclusions  of  law  were 
filed  later  by  the  parties.  [10] 

EVIDENCE,  SAVE  AS  TO  THAT  RELATINa 
TO  THE  CHALLENGES  TO  THE  JURY 
COMMISSIONERS  AND  THE  GRAND 
JURIES  OF  MAUI  COUNTY 

For  the  sake  of  clarity  vre  deem  it  desirable,  if 
not  necessar}^,  to  break  down  the  statement  of  facts 
in  this  opinion  into  two  parts.  The  first  v^dll  deal 
with  the  labor  picture  in  Hawaii  and  the  incidents 
growing  out  of  the  strikes  in  the  sugar  and  pine- 
apple industries  in  the  Territory.  We  will  then 
discuss  the  law  applicable  to  those  facts.  The  sec- 
ond part  of  the  fact  statement  will  deal  specifically 
with  the  motions  and  challenges  to  the  jury  com- 
missioners and  to  the  grand  juries  of  Maui  County. 
The  second  statement  of  facts  will  be  found  at  a 
later  point  in  this  opinion  and,  immediately  follow- 
ing it,  a  discussion  of  the  pertinent  law. 

The  ILWU  and  the  Labor  Picture 
Hall,  the  Regional  Director  of  the  ILAVL^,  testi- 
fied that  in  1914  the  ILWL^  was  engaged  in  organ- 
izing the  sugar  and  pineapple  workers  in  the  Ter- 
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ritory ;  that  the  ILWU,  following  the  organizational 
work  referred  to,  represented  substantially  alF  of 
the  sugar  workers  and  a  majority  of  the  pineapple 
workers  in  the  Islands;  that  the  ILWU  had  spent 
about  $350,000  in  the  organization  work  and  that  it 
cost  between  $600,000  and  $700,000  to  administer 
the  union  in  the  course  of  a  year  and  that  this 
money  was  collected  from  dues-paying  members. 
He  stated  also  that  as  of  1943  the  wages  of  the  adult 
male  workers  had  been  fixed  at  $1.81  a  day  by  the 
AVar  Food  Administrator.^  To  this  was  added  a 
15%  bonus.  At  the  time  of  the  trial  before  us  the 
approximate  daily  rate  of  pay  of  plantation  com- 
mon laborers  or  plantation  harvesters  was  "well 
in  excess  of  $8.00  j^er  day."  The  witness  made  it 
plain  that  in  the  contracts  [11]  negotiated  with  the 
sugar  and  pineapple  industries  by  the  imion  on  be- 
half of  its  members  there  were  and  are  no  provi- 
sions for  the  arbitration  of  wage  issues  and  that  no 
employer  in  the  two  industries  had  ever  submitted 
a  wage  issue  to  arbitration,  and  that  the  point  on 
which  negotiations  had  iiiptured,  bringing  on  the 
strikes  referred  to,  was  that  of  pay. 

Hall  testified  also  in  substance  that  the  enforce- 
ment of  the  unlawful  assembly  and  conspiracy  acts 
had  necessitated  a  decision  to  terminate  the  pineap- 


''Hall  stated  that  only  about  250  workmen, 
employees  of  two  small  companies,  did  not  become 
members  of  the  ILWU. 

8See  also  Plaintiffs'  Exhibit  Xo.  1.  S.D.  Xo.  169, 
War  Food  Administration,  Food  Distribution 
Administration.  Sug'ar  Branch,  issued  June  25,  1943. 


382  W.  D.  Ackerman  etc.,  et  al. 

pie  workers'  strike.  He  said  as  well  that  ^'*  *  * 
during  the  sugar  strike  a  considerable  number  of 
our  members  were  charged  with  the  violation  of  the 
Unlawful  Assembly  Statute,  and  because  I  was  in 
consultation  almost  daily  with  the  elected  strike 
committee,  we  were  informed  by  the  workers  on 
Maui  that  the  charge  had  struck  almost,  you  might 
describe  it  as  terror  into  the  workers  involved  there, 
because  they  felt  that  for  carrying  on  legitimate 
picket  activity  and  to  face  a  sentence  of  twenty 
years  meant  that  everything  was  being  thrown  at 
them,  and  the  strike  could  not  be  effective."  He 
said  in  respect  to  a  contemplated  strike  by  long- 
shoremen, members  of  the  ILWU,  that  "it  would 
be  in  effect  suicide  for  the  union  to  attempt  to  strike 
with  such  a  statute  hanging  over  their  heads,  a 
statute  that  could  easily  be  invoked  and  has  been  in 
our  opinion,  or  where  there  have  been  minor  dis- 
turbances that  might  have  been  provoked  by  agents 
provocateur. ' ' 

Hall's  testimony  stands  virtually  uncontradicted 
and  we  find  his  statements  to  be  true.  We  think 
that  we  are  entitled  to  find  on  this  record,  and  we 
do  find,  that  the  ILWU,  at  all  times  pertinent  to 
the  instant  disputes,  has  served  and  is  serving  as 
the  collective  bargaining  agent  for  the  sugar  and 
pineapple  workers  in  the  Territory  of  Hawaii. 

The  labor  picture  and  the  sociological  background 
of  the  sugar  and  pineapple  industries  in  the  Ter- 
ritory of  Hawaii  are  indeed  extraordinary.  Ten 
owners  own  half  [12]  of  all  j^rivately  owned  land  in 
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Hawaii.^  The  tendency  in  both  industries  has  been 
toward  larger  plantations  and  toward  the  elimina- 
tion of  the  so-called  "adjacent  planter"  who  by  his 
very  situation  has  become  economically  dependent 
on  the  larger  plantation  close  to  him.  As  it  stated 
in  the  authority  cited  in  footnote  9  supra  and  on 
the  same  i)age  referred  to  in  the  note,  "The  land 
tenure  system  is  quite  different  from  that  in  any 
other  part  of  the  United  States  and  is  a  legacy  of 
the  feudal  system  under  native  royalty  which  pre- 
ceded annexation.  At  that  time  such  lands  as  were 
suitable  for  sugar  cultivation  were  owned  in  large 
tracts  and  were,  therefore,  leased  or  purchased  in 
large  tracts  for  plantation  purposes.  Nearly  half 
of  the  land  is  still  leased  *  *  *  Hawaiian  sugar  pro- 
duction from  its  very  inception  was  on  a  larger 
scale  than  is  typical  of  mainland  farming.  As  the 
plantations  have  decreased  in  number,  the  output 
of  the  industry  as  a  whole  has  increased  in  value." 
As  the  larger  plantations  have  absorbed  the  smaller 
ones,  a  result  economically  though  perhaps  not 
socially  desirable,  the  necessity  of  the  majority  of 
the  inhabitants  being  employed  by  the  larger  oper- 
ating companies  has  increased  to  the  point  where 
the  bulk  of  the  population  on  the  "growing"  islands 
could  not  exist  without  such  employment.  More- 
over, most,  if  not  all,  of  the  employees  live  in  com- 


^See  "Labor  in  the  Territory  of  Hawaii,  1939", 
United  States  Department  of  Labor,  Bulletin  No. 
687,  Table  6  and  notes  cited  to  text  at  page  23.  This 
bulletin  is  Plaintiffs'  Exhibit  No.  19. 
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pany  houses  in  company  towns  and  the  tenure  of 
their  homes  is  dependent  on  their  employment. 
Conversely,  the  companies  cannot  prosper  or  even 
operate  without  the  labor,  skilled  and  unskilled,  of 
the  residents  of  the  growing  islands.  What  has 
been  said  in  respect  to  sugar  growing  is  largely 
applicable  to  the  pineapple  industry  as  well. 

The  raising  of  sugar  cane  and  the  growing  of 
pineapples  are  the  two  major  industries  of  the  Ter- 
ritory of  Hawaii.  A  very  substantial  portion  of 
the  products  of  these  industries  moves  in  commerce 
to  the  mainland  of  the  United  [13]  States.  For  ex- 
ample the  raw  sugar  which  the  Territory  of  Hawaii 
has  produced  and  will  continue  to  produce  in  such 
vast  quantities  is  sent  almost  entirely  to  the  main- 
land for  processing.  These  facts  are  common 
knowledge,  of  which  we  may  take  judicial  notice, 
but  see  "Hawaii,"  published  by  the  United  States 
Department  of  the  Interior,  January  30,  1948,  at 
pp.  8  and  19. 

The  tendency  in  both  the  sugar  and  pineapple  in- 
dustries, as  the  result  of  inexorable  economic  law 
operating  against  plantation  owner  or  manager  has 
been  to  compel  them  to  get  labor  as  cheaply  as  pos- 
sible. To  this  end  for  over  a  hundred  years,  whether 
the  owner  or  plantation  manager  has  been  native 
king  or  prince.  Englishman,  American  or  German, 
he  has  endeavored  to  bring  into  the  Islands  workers 
to  cultivate  his  fields  and  harvest  his  crops  as 
cheaply  as  possible.  The  nationalities  imported 
have  been  Chinese,  Japanese,  Koreans,  Okinawans,. 
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Samoans,  Filipinos,  Portuguese,  Spaniards  and 
Puerto  Ricans.io  There  are  even  some  persons  of 
African  or  Afro- American  descent  on  the  Islands. 
The  more  numerous  nationalities  and  their  several 
racial  backgrounds  have  mixed  with  the  Americans 
of  Caucasian  ancestry  or  with  the  native  Ha- 
waiians;  they  have  mixed  very  well  indeed.  There 
is  presently  little,  if  any,  purely  racial  strife  in  the 
Territory  and  most  of  the  nationalities  and  their 
progeny  have  made  common  cause  in  the  interest 
of  higher  wages  and  better  w^orking  conditions 
against  the  plantation  ow^ier  or  operator  who  is 
generally  a  "haole"  or  of  the  haole  class  or  group. 
This  has  not  always  been  true.  See  "Hawaii:  a 
History,"  Kuykendall  and  Hay,  Prentice-Hall,  Inc., 
1948,  at  p.  275. 

A  satisfactory  definition  of  the  word  ''haole"  is 
hard  to  encompass.  It  was  defined  by  a  witness^i 
in  the  instant  proceedings  as  generally  "a  person 
of  mainland  America [n]  or  of  northern  European 
stock  *  *  **  ^not  a  person  [14]  of  Portuguese,  Span- 
ish or  Porto  Rican  descent."  The  word  by  simple 
dictionary    definition    means    "white,     foreign.  "^2 


lOAs  an  example  of  the  wide  national  mixture  we 
may  state  that  one  of  the  witnesses  before  this  court 
testified  that  his  nationality  was  "Chinese,  Hawai- 
ian, Samoan  and  Irish".     See  transcript  p.  109. 

i^Testimony  of  Dr.  John  E  Reinecke,  Transcript 
p.  213. 

12" Introduction  to  the  Hawaiian  Language", 
Judd,  Pukui  and  Stokes,  Tongg  Publishing  Com- 
pany, Honolulu,  Hawaii. 
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Romanzo  Adams,  late  professor  sociology  at  the 
University  of  Hawaii  in  his  book  "  InteiTacial  Mar- 
riage in  Hawaii/ '1^  put  a  gloss  on  the  word  which 


i^Piiblished  in  1937  bv  the  Macmillan  Company, 
pp.  114-6,  119.   Mr,  Adams  wrote: 

"In  continental  United  States  the  people  of  the 
white  race  take  themselves  for  srranted  and  they 
classifv  the  others  and  assign  them  their  place  in 
the  social  order.  Thev  are  able  to  ignore  any  point 
of  view  different  from  their  own.  In  Hawaii  the 
white  people  were,  for  a  lonsr  time,  so  few  that  the 
Hawaiians.  who  took  themselves  for  granted,  named 
and  placed  the  other  peoples.  Of  course  they  had  to 
place  (114)  the  British  and  Americans  near  the 
top,  but  the  name,  haole.  was  Hawaiian  and  it  is  best 
understood  from  the  standpoint  of  Hawaiian  experi- 
ence. It  has  been  necessarv.  therefore,  in  Hawaii 
for  white  ])eople  to  see  themselves  somewhat  as 
Hawaiians  see  them.  They  have  accepted  the  Ha- 
waiian designation,  haole.  and,  of  course,  it  has 
aft'ected  their  conception  of  their  role  and  their 
behavior. 

**The  word,  haole,  in  the  beginning  meant  stranger 
or  outsider.  It  did  not.  at  first,  refer  to  color,  but 
since  nearlv  all  of  the  earlv  sti-angers  were  white 
men  it  came  to  be  appUed  in  its  unmodified  form 
only  to  white  people.  .  .  . 

.  .  .  When  white  men,  mainly  British  and  Amer- 
ican, came  to  be  somewhat  niunerous  thev  occupied 
most  of  the  important  professional  positions  and 
they  were  executives  and  administrators,  the  own- 
ers of  propertv  and  the  initiators  of  policy.  Of 
coui'se  there  were  many  who  occupied  positions  of 
minor  impoitanee,  but  even  thev  were  better  paid 
than  others  and  the  way  was  more  oj^en  to  them  for 
promotion.  Thus  the  word  came  gradually  to  stand 
for  a  class  of  superior  economic  and  social  status. . . . 
It  is  reasonable  to  assume  that  the  term,  haole,  was, 
for  a  long  time,  more  significant  of  rank  than  of 
race.   But  as  Hawaiians  and  pait-Hawaiians  iji  the 
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we  think  is  correct.  Mr.  Adams  said  that  the  word 
referred  to  "rank,"  [15]  rather  than  to  "race." 
Actually  the  "haole"  grou])  in  Hawaii  is  not  far 
from  being  co-extensive  witli  the  entrepreneur  and 
hmd-ownino,',   land-controlling-   otou]).     Specifirnlly, 

more  recent  times  have  been  learning  to  SDeak  the 
English  lanaiiage  and,  with  it,  taking  over  other 
elements  of  American  (115)  and  European  culture, 
the,y  are  more  or  less  coming  to  think  in  terms  of 
race. 

"It  must  be  emphasized  that  the  term,  haole, 
acquired  its  meaning  from  Hawaiian  experience 
and  attitudes  and  that  its  use  has  become  current 
among  all  the  other  peoples  because  it  stands  for 
something  they  feel  to  be  unique  in  the  position  of 
this  group.  As  a  local  classificatory  term  its  mean- 
ing is  maintained  not  so  much  by  the  haole  as  by 
others.  AVhen  some  of  the  GeiTnan  plantation  labor- 
ers won  a  better  economic  status  the  decision 
whether  they  were  to  be  regarded  as  haole  lay  in 
part  with  the  haole  who  might  or  might  not  give 
them  social  recognition,  but  more  largelv  with  the 
Hawaiians  and  others  who  might  or  might  not  be 
willing  to  treat  them  as  haole."  (116) 

"Among  the  European  immigrants  of  the  nine- 
teenth century  the  Portuguese  were  unique  in  rela- 
tion to  the  status  achieved.  Coming  mainly  as  plan- 
tation laborers  thev  did  not  as  promptly  improve 
their  status  as  did  the  Germans  and  Norwegians. 
The  Portuguese  were  much  more  numerous.  Mainly 
they  were  illiterate  and  for  a  generation  they  were 
indifferent  to  schooling.  In  general  culture  they 
differed  more  from  the  haole  than  did  most  of  the 
other  European  immigrants.  Because  they  were 
numerous  and  because  their  status  was  a  humble 
one  for  a  long  time,  there  came  to  be  a  pretty  defi- 
nite mental  set  in  relation  to  them.  That  is,  they 
were  regarded  as  a  separate  people,  the  'Portegee.'  " 
(119).  ■       . 
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the  "haole''  group  control  the  comi^anies  for  which 
the  individual  plaintiffs  (except  Kawano  and 
Rania)  in  the  instant  cases  work.  The  labor  i*ela- 
tions  between  the  kind-controlling  and  the  working 
groups  are  tense  and  have  been  so  for  generations. 
Put  simply,  the  situation  is  one  which  call  for  mod- 
eration on  both  sides.  Extreme  measures  whether 
undertaken  by  the  employees  or  by  the  employers 
haye  afforded  and  will  afford  no  relief.  Each  group 
is  dependent  on  the  other;  both  must  regard  each 
other's  rights  and  priyileges.^^ 

The  histoiy  of  labor  relations  in  the  Territory  of 
Hawaii  has  not  been  a  happy  one.  On  occasions 
that  history  has  been  bad  indeed.  It  is  certain  that 
the  1924  strike  of  Filipino  laborei*s  and  its  attend- 
ant circiunstances  brought  great  strain  to  labor  i*ela- 
tions  in  the  Territoiy  and  caused  yery  substantial 
damage  to  them.  In  the  eyes  of  the  plantation  own- 
ers and  operators  this  strike  was  imjustifiable.  It 
cuhninated  in  a  riot  at  Hanapepe  on  the  Island  of 
Kauai  in  which  four  policemen  and  sixteen  Fili- 
pinos were  killed  and  a  number  of  other  pei*sons 
woimded.  Sixty  of  the  seyenty-six  participants, 
who  were  laborers,  were  sentenced  to  prison  tei-ms, 
most,  if  not  all,  of  them  haying  been  indicted  under 
the  luilawf  ul  assembly  and  riot  act.  Two  of  the  de- 
fendants were  sentenced  to  four  years  and  eleyen 


i^For  additional  material  on  this  yital  subject  see 
"An  Island  Coimnmiity",  Lind,  The  Uniyersity  of 
Chicago  Press,  1938,  Moyants'  Exliibit  No.  4,  and 
*' Hawaiian  Americans",  Burrows,  Yale  University 
Press,  1917. 
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months  imprisonment;  fifty-eiglit  were  sentenced 
to  four  years  imprisonment  and  sixteen  were  acquit- 
ted. See  The  Hawaiian  Annual  for  1925,  and  the 
Honolulu  Star-liulletin,  issues  of  September  9,  10, 
11,  12  and  23,  issues  of  October  10,  27  and  issue  of 
November  8,  1924. 

An  extraordinary  feature  of  the  prosecutions  was 
the  fact  that  the  territorial  government  was  appar- 
ently without  funds  to  conduct  them  and  accepted 
the  supi)ort  of  the  [16]  Hawaiian  Sugar  Planters' 
Association  to  pay  special  prosecutors.  See  the 
Honolulu  Star-Bulletin  of  Sei)tember  13,  1924. 
Tliere  was  in  effect  an  arcing-  of  law  enforcement 
from  the  regularly  constituted  territorial  authori- 
ties to  prosecuting  attorneys  employed,  albeit  in  the 
name  of  the  Territory,  by  the  j)lanters.  The  em- 
l)loyment  of  si)ecial  prosecutors  has  met  w^itli  the 
approval  of  the  Territorial  Courts  not  only  in  cases 
involving  labor  disputes  but  in  other  criminal  cases 
as  well.  It  is  an  undesirable  custom  of  long  stand- 
ing whereby  on  occasion  the  administration  of 
])ublic  justice  has  in  effect  been  brought  into  the 
hands  of  the  private  property  owner.  It  has  oc- 
curred most  frequently,  i)erhaps,  in  criminal  cases 
growing  out  of  such  labor  disputes  as  the  Hanapepe 
incident.  See  Territory  v.  Soga,  20  Haw.  71.  As 
to  cases  not  involving  labor  disputes  see  Territory 
V.  Robello,  20  Haw.  7,  and  Territory  v.  Chong  Chak 
Lai,  19  Haw.  437. 

The  facts  stated  in  the  foregoing  paragraphs  are 
notorious  and  we  take  judicial  notice  of  them  since 
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they  occurred  within  this  jurisdiction.  Contempor- 
aneous accounts  may  be  employed  by  the  court  on 
analogy  to  refreshing  recollection.  See  Brown  y. 
Piper,  91  U.  S.  37,  42.  It  is  interesting  to  note  the 
Territorial  law  on  this  subject.  See  The  Estate  of 
His  Majesty  Kamehameha  IV,  2  Haw.  715,  718,  and 
Bishop  V.  Mahiko,  35  Haw.  608,  618-624.  We  think 
that  the  Filipino  workers'  strike  and  its  attendant 
circumstances  resulted  in  the  amendment  to  Section 
4351  of  the  Revised  Laws  of  Hawaii  1925,  effected 
by  the  Act  of  March  15,  1929  (Laws  of  the  Terri- 
tory of  Hawaii,  Regular  Session  1929,  Act  4,  p.  3) 
whereby  the  term  of  imprisonment  which  could  be 
imposed  for  \dolation  of  the  unlawful  assembly  and 
riot  act  of  Hawaii  was  raised  from  five  years  to 
twenty  years  and  we  so  fijid.  The  sentences  of  the 
convicted  strikers  had  expired  just  as  the  Legisla- 
ture convened  in  1929  and  there  was  evident  fear 
that  when  these  men  returned  to  their  people  on 
Kauai  some  form  of  demonstration  or  labor  trouble 
might  result.  The  unlawful  assembly  [17]  and  riot 
act  of  the  Territory  of  Hawaii  is  discussed  at  length 
under  a  later  heading  of  this  opinion. 

The  Incidents  Which  Led  to  the  Instant  Suits 
The  complaints  and  the  indictments  referred  to 
in  the  pleadings  and  evidence  in  the  cases  at  bar 
grow  out  of  a  number  of  occurrences,  some  involv- 
ing a  measure  of  violence,  which  arose  in  turn  from 
strikes  in  the  sugar  and  pineapple  industries.  The 
first  occurrence,  upon  which  the  defendants  in  the 
cases  at  bar  lay  considerable  emphasis,  took  place 
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at  Paia  on  the  Island  of  Maui  and  is  referred  to  by 
common  agreement  as  the  "Paia  incident."  Others 
took  place  on  the  Island  of  Lanai  (part  of  Maui 
County),  one  at  the  Kaumalapau  harbor  and  wharf, 
the  loading  place  for  Lanai  City,  another  occurring 
at  or  near  Lanai  City  itself.  These  are  generally 
described  as  the  "Lanai  incidents."  There  were 
other  occurrences  (some  on  the  Island  of  Oahu) 
germane  to  the  issues  of  the  law  presented  by  the 
instant  cases  and  certain  of  these  will  be  discussed 
hereinafter.  A  strike  of  the  sugar  workers  in  the 
Territory  of  Hawaii  commenced  on  September  1 
and  lasted  until  November  19,  1946.15  This  strike 
in  effect  was  won  by  the  union.  A  strike  of  the 
pineapple  workers  of  the  Territory  commenced  on 
July  10  and  continued  to  and  including  July  15, 
1947.  This  strike  was  lost  by  the  union  primarily 
because  of  the  enforcement  of  the  unlawful  as- 
sembly and  riot  act.  ; 

The  Paia  Incident 
We  will  deal  first  with  the  Paia  incident  which 
occurred  on  October  16,  1946  while  the  sugar  work- 
ers' strike  was  in  progress.  Maui  Agricultural 
Company  is  a  sugar  company  having  its  mill  at 
Paia  on  the  Island  of  Maui,  Maui  County.    A  public 


i^Except  at  the  Pioneer  Mill  Company,  Lahaina, 
where  the  sugar  workers'  strike  continued  until 
January  2,  1947.  It  is  asserted  that  the  strike  con- 
tinued until  the  dav  last  mentioned  because  of  the 
refusal  of  the  company  to  reinstate  certain  strikers. 
The  point  is  immaterial  in  the  decision  of  the 
litigations. 
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highway  kiiown  as  Baldwin  Avenue  lies  between  the 
company's  office  and  its  mill.  Prior  to  [18]  October 
16.  1946  there  had  been  extensive  picketing  of  the 
company's  mill  with  but  little,  if  any,  police  inter- 
ference. The  hour  set  for  the  conmiencement  of 
mill  operations  on  the  day  the  incident  occurred 
was  7:00  A.M.  Before  the  mill  whistle  blew,  five 
pei^ons,  long-time  residents  of  Maui  and  union  men 
who  had  gone  out  on  strike,  appeared  on  the  scene, 
desiring  to  return  to  work.  One  of  them,  Moniz, 
on  the  previous  day  had  requested  of  Captain  Long 
of  the  Paia  police  detail  protection  in  getting 
through  the  pickets  to  go  to  work.  After  receiving 
this  request  Long  had  followed  Moniz  across  the 
street  to  the  picket  line  in  front  of  the  mill  but  the 
pickets  stood  shoulder  to  shoulder  and  would  not 
let  Moniz  through  though  requested  to  do  so  both 
by  him  and  by  Long.  Moniz  then  said  that  he  was 
coming  back  ''to  go  to  work  tomorrow.'' 

Long  reported  this  matter  to  Assistant  Chief  of 
Police  Andi'ew  Freitas  and  on  the  following  day, 
the  16th,  Freitas  went  to  the  scene  with  additional 
men  of  the  regular  police  force  from  the  AVailuku 
District.  When  the  police  arrived  "orderly  picket- 
ing-'i6  ^Yas  going  on.  There  was  a  line  on  the  mill 
side  of  the  street  in  double  coluimi.  A  few  minutes 
after  6:45  A.  M.  the  line  at  the  mill  entrance  was 
increased  to  four  columns,  the  number  of  pickets 
being  between  three  and  four  hundred.  After  cer- 
tain  preliminary   conversations   between   members 


i^So  described  in  the  defendants'  brief. 
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of  the  ILWU,  Kealoha,!^  Joseph  Kaliolokula,!^  and 
others,  respecting  the  entry  of  the  five  workmen  to 
the  mill  it  was  stated  by  Kaholokula  that  if  the  five 
men  tried  to  cross  the  picket  line,  "police  or  no 
police",  there  would  be  violence  and  bloodshed. 

When  the  mill  whistle  blew  the  five  men  started 
across  the  street  toward  the  mill  entrance  escorted 
by  the  police.  Nelson  Souza,  one  of  the  men  seeking 
admittance,  was  ahead  with  Captain  Long  beside 
him.  About  two  hundred  of  the  i)ickets  left  the 
picket  line  and  converged,  blocking  the  road  and 
the  mill  entrance.  Souza  tried  to  get  through  the 
line  at  the  point  where  Awana^^  ^vas  but  the  latter 
braced  himself  and  the  mass  of  union  men,  without 
using  their  hands,  pushed  the  group  seeking 
entrance  to  the  mill  back  about  five  feet.  At  this 
point  both  Freitas  and  Kaholokula  called  out  that 
the  men  should  stop  the  fracas,  be  quiet  and  listen. 
Freitas  then  read  to  the  crowd  Section  11773  of  the 
Revised  Laws  of  Hawaii  1945,^0  which  provides  a 


^''Kealoha  was  not  an  employee  of  the  Maui  Agri- 
cultural Companv.  He  had  come  to  Paia  the  pre- 
vious day  from  Honolulu.  He  was,  apparently,  a 
kind  of  special  agent  of  the  ILWU. 

i8T\niose  first  cousin,  William  Kaholokula,  was 
one  of  the  five  men  who  soua'ht  admittance. 

i^One  of  the  plaintiffs  at  No.  836  and  subse- 
quently a  defendant  in  proceedings  in  the  Circuit 
Court  of  Maui  Countv,  Second  Circuit,  as  will 
appear  in  this  opinion. 

20Section  11773  is  as  follows:  "Any  person  who 
shall  loiter,  or  loaf,  or  idle  upon  any  public  high- 
way, street,  or  sidewalk,  thereby  impeding  or  ren- 
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rather  substantial  penalty  for  ''Loitering."  There- 
after, a  second  attempt  was  made  by  the  five  men 
and  the  police  to  get  through  the  line  of  miion  men 

daring  dan,s:erous  the  passas:Qe  of  pedestrians  or 
others  lawfully  using  the  public  highway,  street 
or  sidewalk,  or  thereby  in  any  way  imperiling  the 
public  welfare  or  thereby  tending  in  any  way  to 
cause  a  breach  of  the  peace,  is  guilty  of  a  petty  mis- 
demeanor and  upon  conyiction  thereof  shall  be 
punished  by  a  tine  of  not  less  than  $25  nor  more 
than  $250  or  imprisoned  for  not  less  than  thirty 
days  nor  more  than  ninety  days  or  by  both  fine  and 
imprisonment. ' ' 

The  statute  is  very  similar  in  tenor  to  that  (Laws 
of  the  Territory  of  Hawaii,  1929,  Act  256,  Section 
1,  p.  351)  held  miconstitutional  in  Territory  of 
Hawaii  y.  Anduha,  9  Cir.,  48  F.  2d  171.  The  Act  of 
May  8.  1929  proyided  in  pertinent  part,  "Any  per- 
son who  shall  habitually  loaf,  loiter  and/or  idle 
upon  any  public  street  or  highway  or  in  any  public 
place,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conyiction  thereof  be  pimished  by  a  fine  of  not  more 
than  $100  or  by  imprisonment  for  not  more  than 
one  year  or  by  both  such  fine  or  imprisonment." 

There  is  a  conflict  in  the  testimony  as  to  whether 
Freitas  read  Section  11773,  the  so-called  "Loiter- 
ing" law,  or  whether  he  read  Sections  11574-11584 
of  the  Revised  Laws  of  Hawaii  1945,  or  perhaps 
only  Section  11570  thereof,  dealing-  with  "Riots  and 
Unlawful  Assemblies",  the  unlawful  assembly  and 
riot  act  of  the  Territory  of  Hawaii.  Freitas  testi- 
fied that  he  read  Section  11773,  the  "Loitering" 
act;  Awana  testified  that  Freitas  read  from  the  un- 
lawful assembly  and  riot  act  and  the  trespass  stat- 
ute. Section  11751.  Counsel  for  the  plaintiffs  con- 
tend that  Section  11771,  dealing  with  vagrants,  beg- 
gars, loickTDockets,  etc.,  was  also  read  and  it  is 
pointed  out  that  the  "Loitering"  law  was  not 
included  in  a  small  mimeographed  copy  of  certain 
laws  prepared  by  the  police  apparently  in  view  of 
the  strike  situation.  We  find  that  Freitas  named 
correctly  the  section  which  he  read. 
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and  into  the  mill.  Avvana,  who  previously  had  kept 
his  arms  on  his  breast,  this  time  stretched  them  out 
to  enlarge  the  barrier.  No  blows  were  struck  ])ut 
the  group  of  five  workmen  and  the  police  were 
pushed  ton  to  twelve  feet  back  across  the  avenue. 
Frc^itas  asked  the  five  workmen  if  they  desired  to 
try  to  get  into  the  mill  again  and  they  replied  that 
they  did  not  wish  to  make  a  third  attempt.  Freitas 
then  informed  the  union  men  that  the  attempt  to 
put  the  five  workmen  into  the  mill  was  over,  and 
he  and  Kaholokula  had  breakfast  together  and  in 
fact  exchanged  congratulations  that  the  incident  had 
come  to  an  end  without  physical  injury  to  anyone. 

After  this  occurrence  picketing  continued  at  Paia 
until  the  issuance  by  the  Circuit  Court  of  the  Sec- 
ond Circuit  of  an  ex  parte  temporary  injunction  in 
Maui  Agricultural  Company,  Limited  v.  Interna- 
tional Longshoremen's  and  Warehousemen's  Union, 
et  al.,  Equity  No.  325,  limiting  even  peaceful  picket- 
ing to  three  persons,  the  court  stating  in  its  opinion 
that  picketing  should  be  so  restricted  because  of 
the  territorial  statute  relating  to  unlawful  assembly. 
See  pp.  91-2  of  the  transcript  of  record  in  the  ap- 
peal in  the  case  of  International  Longshoremen's 
Union  v.  Wirtz,* 

F.  2d,  in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit.  Logically,  under  the  provisions 
of  the  statute  as  they  will  appear  hereinafter.  Judge 


^No.  11568,  decided  September  29,  1948. 
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last  named  Ave  re  not  present  during  the  occurrence 
of  the  Paia  incident.  But  it  is  to  be  noted  that 
Tomita,  Nishimura  and  Matsui  were  mider  indict- 
ment, charged  with  violation  of  the  unlawful 
assembly  and  riot  act  for  more  than  a  year  before 
the  Supreme  Court  of  Hawaii  held  the  indictment  to 
be  invalid  for  reasons  stated  hereinafter.  See  Terri- 
tory of  Hawaii  v.  Kaholokula,  et  al.,  37  Haw.  625. 
See  also  the  facts  relating  to  the  finding  of  the 
indictment  of  December  2, 1947  under  the  next  head- 
ing of  this  opinion.  Roy  Yasmiaga,  who  also  was 
named  in  the  first  indictment,  was  omitted  in  the 
second.  No  reason  for  the  omission  is  supplied  by 
the  record.  It  is  probable  that  he  also,  though 
arrested  because  of  the  Paia  incident,  took  no  jiart 
therein. 

The  facts  last  stated  are  of  importance  because  of 
the  very  wide  net  which  the  police  and  prosecuting 
officers  of  Maui  Comity  threw  about  the  vrorkei^ 
who  were  on  strike.  This  point  will  be  amplified 
when  the  first  Lanai  incident  is  discussed.  The 
arrests  folloA^ing  both  the  Paia  incident  and  the 
first  Lanai  incident  were  in  fact  made  in  mass. 

It  is  desirable  to  point  out  here  that  Freitas  and 
the  other  police  officers  had  no  intention  of  invoking 

2365  was  returned  bv  the  1947  arand  jury  of  the 
Second  Judicial  Circuit  (Maui  Comitv)  of  the 
Territorv  of  Hawaii.  This  is  Exhibit  E  to  the  com- 
plaint at  Xo.  836.  Exhibit  Xo.  9  incorrectly  bears 
a  stamped  nmnber  "2365''.  The  indictment  returned 
on  December  2,  1947  by  the  Maui  County  1947  grand 
jurv  (Exhibit  E  to  the  complaint  at  Xo.  836)  is 
actiiallv  Xo.  "2365". 
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prosecution  of  the  strikers  under  the  unlawful 
assembly  and  riot  statute  of  the  Territory  at  the 
time  of  the  happening  of  the  Paia  incident  or  until 
they  had  conferred  with  Deputy  County  Attorney 
Wendell  F.  Crockett  of  Maui  County  to  determine 
the  form  which  the  complaint  should  take.  AVe  find 
Assistant  Chief  of  Police  Freitas  to  be  a  most 
credible  witness  and  we  accept  his  testimony  with 
l>ut  one  minor  exception  as  indicated  in  note  25, 
infra.  He  stated  that  in  Maui  County  complaints 
are  prepared  by  the  police  and  are  taken  to  the 
Comity  Attorney's  ofi&ce  for  perusal.  Freitas  stated 
that  Mr.  Crockett  instructed  him  to  make  up  the 
complaint  in  question  "to  read  unlawful  assembly". 
While  we  recognize  the  duty  of  a  prosecuting  officer 
to  determine  the  form  and  the  substance  of  a  com- 
plaint, the  invocation  of  the  unlawful  assembly  and 
riot  statute  possesses  unusual  significance  when 
viewed  in  the  light  of  other  pertinent  circumstances 
of  the  cases  at  bar.-^  [23] 

Facts  Relating  to  the  Testing  of  the  Constitution- 
ality of  the  Unhiwful  Assembly  and  Riot  Stat- 
ute by  Kaholokula  and  Others. 

The  defendants  named  in  the  indictment  of  Octo- 
ber 30.  1946.  Joseph  Kaholokula,  et  al.,  contested 


2^It  should  be  pointed  out  that  prior  to  the  oc- 
currence of  the  Paia  incident  there  had  been  but 
few  (probably  but  four)  arrests  arisins.'  in  con- 
nection with  the  siiear  workers*  strike.  All  had 
been  made  at  Lahaina  for  minor  offenses.  One  was 
for  assault  and  battery  when  a  member  of  the  union 
struck   a   supervisor.    The   second   arrest  was   for 
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the  validity  of  the  unlawful  assembly  and  riot  act 
and  the  sufficiency  of  the  indictment  in  the  Circuit 
Court  of  the  Second  Circuit.  When  these  issues 
were  decided  unfavorably  to  them  in  that  court  they 
took  an  appeal  to  the  Supreme  Court  of  Hawaii. 
This  appeal  was  possible  by  virtue  of  Section  9531, 
Revised  Laws  of  Hawaii  1945,  which  provides  for 
an  appeal  of  an  interlocutory  order  of  a  nisi  prius 
court.  The  Supreme  Court  on  November  26,  1947 
held  the  statute  to  be  constitutional  but  ruled  also 
that  the  indictment  was  insufficient  in  that  it  con- 
tained no  allegations  of  'Hhe  acts  done  or  actually 
begun  to  be  done  in  furtherance  of  the  unlawful 
assembly."  See  Territory  of  Hawaii  v.  Kaholokula, 
et  al.,  supra,  37  Haw.  at  p.  642.  It  should  be  noted 
that  the  Supreme  Court  of  Hawaii  held  also  that  a 
riot  is  an  offense  under  the  act  though  no  order  to 
disperse,  by  proclamation  or  otherwise,  has  been 
given  or  made.  See  Id.  at  pp.  638-9.  Kaholokula 
and  all  of  his  co-defendants  in  the  indictment  of 

malicious  injury  when  a  union  man  was  accused 
of  closing  an  irrigation  ditch.  The  last  two  arrests 
were  made  when  two  union  members  were  charged 
with  pulling  the  ignition  wires  from  the  distributor 
of  a  supervisor's  automobile. 

See  transcript  in  the  cases  at  bar,  pp.  363-4.  Cf. 
p.  116  and  np.  131-2.  Freitas'  testimony  at  Dp.  363-4 
respecting  the  arrest  of  MacMasato  Yamauchi  seems 
to  have  been  in  error.  See  the  indictments,  Plain- 
tiffs' Exhibit  No.  6,  which  charge  Yamauchi  with 
offenses  which  took  place  on  November  6,  1946. 
See  also  Plaintiffs'  Exhibit  No.  31,  Freitas'  exami- 
nation of  Yamauchi  which  recites  the  same  date. 
The  Yamauchi  incident  is  discussed  at  a  later  point 
in  this  opinion. 
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October  30,  1946,  except  Pias,  deceased,  and  four 
others,  Matsui,  Nishimura,  Dondo  Tomita  and  Yas- 
imaga,  were  reindicted  by  the  1947  grand  jury  of 
the  Circuit  Court  of  the  Second  Circuit,  at  No. 
2365,  for  breach  of  the  unlawful  assembly  and  riot 
statute  in  count  1,  and  for  conspiracy  to  commit  a 
felony,  third  degree,  in  count  2.  Masao  Sera  was 
also  named  in  the  second  indictment.  It  should  be 
noted  that  there  had  been  no  remittitur  by  the  Su- 
preme Court  to  the  Circuit  Court  in  the  Kaholokula 
case  referred  to  before  Kaholokula,  his  former 
co-defendants  and  one  additional  defendant,  were 
indicted  by  the  1947  Maui  Coimty  grand  jury  for 
offenses  growing  out  of  the  Paia  incident.  These 
facts  must  be  referred  to  again  at  a  later  point  of 
this  opinion.  The  prosecution  of  Kaholokula  and 
his  co-defendants  under  the  new  indictment  has  not 
been  proceeded  with  because  of  the  temporary 
restraint  issued  by  this  court  at  No.  836. 

The  Yamauchi  Incident. 
Mac  Masato  Yamauchi,  a  carpenter  employed  at 
the  Pioneer  Mill  Company,  Ltd.  at  Lahaina,  was 
also  charged  with  violation  of  the  unlawful  assembly 
and  riot  statute.  See  the  two  complaints  against 
Yamauchi  and  others,  Plaintiffs'  Exhibit  5.  Yama- 
uchi's  actions  were  a  contributing,  if  not  the  pri- 
mary, cause  of  an  assault  and  battery  upon  certain 
other  employees  of  Pioneer  who  were  set  upon  by 
a  large  number  of  other  strikers  in  order  to  prevent 
further  irrigation  from  an  irrigation  ditch.  The 
complaint  states  that  the  offenses  occurred  on 
November  6,  1946.   Yamauchi  and  those  who  alleg- 
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edly  acted  under  his  orders  were  named  by  the  1946 
Maui  County  grand  jury  in  two  indictments 
returned  on  December  12,  1946.  The  first  indict- 
ment, numbered  2379,  Plaintiffs '  Exhibit  No.  6,  con- 
tained three  counts,  "Riot",  ''Conspiracy-Third 
Degree"  and  "Assault  and  Battery".  The  second 
indictment,  numbered  2380  but  also  designated  as 
Plaintiffs'  Exhibit  No.  6,  contained  similar  counts. 
Yamauchi  pleaded  nolle  contendere  to  the  assault 
and  battery  charges,  and  the  other  charges,  riot  and 
conspiracy,  were  nolle  2:)rossed. 

The  Lanai  Incidents. 
While  the  Kaholokula  case  was  pending  in  the 
Supreme  Court  of  Hawaii  there  occurred  the  inci- 
dents on  the  Island  of  Lanai  referred  to  in  the  com- 
plaint at  our  No.  828.  The  individual  plaintiffs  at 
No.  828,  other  than  Kawano,  were  employed  by  the 
Hawaiian  Pineapple  Company  at  or  near  Lanai 
City,  Maui  County,  at  the  times  when  the  incidents 
occurred.  We  will  deal  immediately  with  that  Lanai 
incident  which  occurred  first. 

The  Hawaiian  Pineapple  Company  owns  the  Island 
of  Lanai.  The  Island  is  entirely  populated  by  em- 
ployees of  the  company  and  their  families,  totaling 
about  4000  persons.  See  "Hawaii",  p.  11,  published 
by  the  L'nited  States  Department  of  the  Interior, 
supra.  The  company  maintains  a  wharf  at  Kauma- 
lapau  Harbor  about  seven  miles  distant  from  Lanai 
City  to  the  end  that  the  pineapples  harvested  on 
its  plantations  in  and  about  Lanai  City  may  be 
shipped  to  market.  Pineapples  are  brought  from 
the  fields  in  specially  constructed  bins  ready  to  be 
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loaded  on  a  pineapple  barge  when  one  is  brought  to 
dock.  On  the  day  of  the  incident,  July  14,  1947, 
about  eleven26  bins  of  pineapples,  picked  before  the 
strike  on  the  plantations  of  the  Hawaiian  Pineai)ple 
Company  and  brought  to  Kamnalapau  Harbor,  lay 
on  the  dock.  The  company  intended  to  transship 
them  to  a  barge  which  was  about  to  be  brought  into 
the  harbor.  A  white  line,  a  kapu^^  line,  had  been 
l)ainted  on  the  land  side  of  the  road  to  designate  the 
outer  boundary  of  the  company's  property.^s  Kapu 
signs  were  posted  along  this  line.  About  3 :00  P.  M. 
there  were  fifteen  or  sixteen  men  near  the  wharf, 
sitting  on  the  sea  wall.  About  3 :30  P.  M.  truck  loads 
of  union  men  began  to  arrive  at  the  wharf  until 
there  were  about  three  hundred  present.  There  was 
some  picketing.  About  4 :00  P.M.  the  expected  barge 
came  in  and  was  secured  to  the  wharf.  The  picket- 
ing which  had  ceased  temporarily  began  again 
headed  by  five  union  "picket  policemen",  one  of 
whom  was  Diego  Barbosa.^^  While  this  was  going 
on    employees    of    the    company,    who    ordinarily 


26It  should  be  noted  that  the  customary  load  for 
a  barge  is  152  bins  of  pineapples  which  are  usually 
shipped  for  cannina:  within  forty-eight  hours  after 
picking;  lest  they  turn  sour. 

27The  Hawaiian  word  kapu  means  "forbidden". 
See  "Introduction  to  the  Hawaiian  Languag-e".  See 
note  12,  supra. 

g     28gee  Defendants'  Exhibits  C-1,  2  and  5. 

29gometimes  referred  to  in  the  testimony  as 
"Gigo".  See  for  example  p.  40  of  the  testimony 
before  Youns:  Wa,  Acting;  Magistrate,  designated  in 
note  34,  infra,  as  the  "Lanai  transcript." 
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worked  in  supervisory  capacities  and  who  were  non- 
union men,  began  to  take  positions  on  and  about 
the  bins,  obviously  with  the  intention  of  loading  the 
pineapples  on  the  barge.  Among  these  employees 
were  Harrington  and  Johnson.  Another  supervisory 
employee,  Fernandes,  started  to  operate  the  crane. 
Barbosa  ran  toward  the  pineapple  bins  and  across 
the  kapu  line,  signaling  for  the  other  men  to  follow 
him.  All  the  men,  as  they  crossed  the  kapu  line, 
according  to  Freitas'  testimony,  yelled  at  the  tops 
of  their  voices.  Some  of  them  mounted  the  bin  on 
which  Johnson  and  Harrington  were  working. 
Johnson  escaped  without  injury  but  Harrington  was 
punched  and  beaten  about  the  head  and  body  as  was 
demonstrated  by  the  motion  picture  film  sho^^^l  to 
this  court.^o  The  men  who  mounted  the  bins,  broke 
them  open  and  threw  pineapples  at  the  men  on  the 
tug  and  the  barge.  The  supervisor,  Fernandes,  who 
had  started  to  operate  the  crane,  ran  away  pursued 
b}^  at  least  fifteen  men  who  punched  at  him.  He  was 
chased  down  a  stairway  to  a  lower  portion  of  the 
wharf  where  he  fell  or  jmn2)ed  into  the  water.  As 
he  swam  away  his  attackers  threw  pineapples  at 
him,  though  none  of  these  actually  struck  him.  An- 
other non-union  employee,  Charles  Marquis,^^  was 
also  forced  into  the  water  but  reached  the  protection 
of  the  barge.  Freitas  had  only  five  police  officers 
with  him.  He  told  Barbosa  to  call  off  his  men,  say- 
ing that  the  work  would  stop.   Barbosa  called  the 


soDefendants'  Exhibit  E-1. 

3iEeferred  to  in  the  transcript  before  this  court 
as  "Makees".   See  p.  355. 
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men  back  to  the  sea  wall  or  road.  The  incident 
lasted  about  five  minutes,  the  barge  tlien  leaving  the 
pier. 

Motion  pictures  were  taken  at  the  wharf  by  a 
l^olice  officer,  by  an  engineer  and  draftsman  em- 
ployed by  the  Hawaiian  Pineapple  Company,  and 
by  a  school  i)rincipal.  Stills  were  printed  in  Hono- 
lulu from  the  motion  picture  negatives.  Some  arrests 
for  participation  in  the  incident  were  made  on  the 
basis  of  reports  by  the  police  officers  who  w^ere  pres- 
ent and  eleven  persons,  including  Barbosa,  were 
named  in  a  criminal  complaint,  dated  July  16,  1947, 
based  on  the  unlawful  assembly  and  riot  act.^^  Qj^ 
August  1,  1947,  about  two  weeks  after  the  incident, 
a  complaint  was  filed  against  Agliam  and  fifty-one 
additional  defendants.^^  This  complaint  also  was 
based  on  the  unlawful  assembly  and  riot  Act^*^  and 
will  be  referred  to  hereinafter  from  time  to  time  as 
the  Agliam  case.  Before  the  preliminary  hearing  in 


32See  Exhibit  D  attached  to  the  complaint  at  our 
No.  828. 

33See  item  5,  par.  7,  stipulation  4/23/48  at  our  No. 
828. 

34See  the  complaint  attached  to  the  record  of  the 
proceedings  before  Youns:  Wa,  acting^  District  Mag- 
istrate of  the  District  of  Lanai  "On  the  Prelimi- 
nary Hearing  had  by  the  Plaintiffs  A.^'liam  and 
Others  .  .  .",  admitted  pursuant  to  the  stipulation 
at  No.  828,  paragraph  7  (item  5)  and  paragraphs 
8  and  9.  We  refer  to  this  transcript  as  the  "Lanai 
transcript". 
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the  District  Court^^  four  persons  were  droppecl^*^ 
and  after  the  preliminary  hearing,  the  names  of 
twelve  more  defendants  were  removed  from  the 
Agliam  complaint.^^  The  remaining  thirty-six  were 
held  for  action  of  the  Maui  County  grand  jury.  The 
grand  jury  has  not  yet  acted  in  respect  to  the  case 
of  Barbosa,  et  al.,  due  to  the  restraining  order  issued 
by  this  court  at  No,  828,  or  in  respect  to  the  case  of 
Agliam,  et  al. 

Assistant  Chief  of  Police  Freitas  testified  on 
cross-examination  in  this  court  that  a  number  of 
pictures  were  taken  at  the  harbor  both  before  and 
after  the  incident  as  well  as  during  it.  He  was  asked, 
"Isn't  it  true  that  a  large  number  of  pictures  were 
taken  after  everything  was  pau  [finished]"?  He 
replied,  "Yes,  there  were  pictures  taken  after- 
wards." We  find  it  to  be  a  fact  that  a  number  of 
persons  came  to  the  scene  presumably  out  of  cur- 
iosity after  the  incident  was  over.  Freitas  testified 
that  "all  these  pictures"  were  used  in  compiling  the 
list  of  names  in  tlie  complaint  sworn  to  by  hun  be- 
fore the  magistrate.  [28]  One  individual,  Aki,  was 
present  during  the  incident  but  took  no  part  in  it. 


35The  District  Court  on  occasion  is  a  committing 
magistrate's  court  W' herein  defendants  mav  be  held 
for  the  Circuit  Court.  See  Sections  9671-9688, 
Revised  Law^s  of  Hawaii  1945.  The  Circuit  Court 
is  the  nisi  prius  or  trial  court  which  must  sit  ^^dth 
a  jury  in  criminal  cases  unless  a  jury  be  waived.  See 
Sections  9631-9657  and  Section  10,  825,  Revised 
Laws  of  Hawaii  1945. 

36See  Lanai  transcript,  8/6/47,  p.  1. 

37Lanai  transcript,  8/28/47,  p.  126. 
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He  was  arrested  nonetheless.  He  Was  not  a  mem- 
ber of  the  ILWU  at  the  time.  A  police  officer,  Lieu- 
tenant Madeiros,  told  Aki  that  he  was  surprised  that 
he  was  arrested  at  all  as  he  was  not  a  union  man. 
Aki  was  quickly  discharged  from  custody. 

It  will  be  observed  that  sixty-three  persons  were 
subjected  to  criminal  process  by  reason  of  the  Lanai 
incident  and  that  only  forty-seven  of  them  were 
finally  held  for  action  of  a  grand  jury.  Again  the 
law  enforcement  officers  of  Maui  County  threw  a 
very  wide  net.^^  The  Deputy  County  Attorney  for 
Maui  County  as  before  instructed  Freitas  to  cause 
the  complaints  to  charge  violations  of  the  unlawful 
assembly  and  riot  act. 

Barbosa  and  the  others  named  in  the  complaint, 
Exhibit  D  attached  to  the  complaint  at  our  No.  828, 
filed  certain  motions  and  challenges  to  the  1947 
Maui  County  grand  jury. 39  This  matter  must  be 
referred  to  again  at  a  later  point  in  this  opinion. 


I 


3^As  to  persons  wrongfully  arrested  the  case  of 
Shigeto  Minami  may  perhaps  be  deemed  to  be 
typical.  Minami,  who  was  working  for  the  research 
department  of  the  Hawaiian  Pineapple  Company, 
and  w^as  not  a  member  of  the  union,  albeit  he  ceased 
work  on  July  10,  1947  when  the  union  men  struck, 
went  to  Kaumalapau  Harbor  from  Lanai  City  to  go 
swimming  with  some  friends  on  the  day  of  the  inci- 
dent, remaining  there  only  until  about  one  o'clock 
in  the  afternoon,  leaving  about  three  hours  before 
the  incident  started.  He  seems  to  have  been  photo- 
graphed by  the  police,  was  subsequently  arrested 
under  the  complaint  alleging  unlawful  assembly  and 
riot  and  was  <3ompelled  to  make  bail  in  the  amount 
of  $100.  After  approximately  five  appearances  be- 
fore a  magistrate  he  was  discharged. 

39See  par  10,  stipulation,  4/23/48,  at  our  No.  828. 
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The  Kalua  Incident  at  Lanai  City 
The  second  incident  on  the  Island  of  Lanai'^o 
occurred  early  in  the  morning  of  July  15,  1947.  Its 
victims  were  Jacob  Kalua  Nahinu  and  Sam  Kalua.'^i 
Both  roomed  in  House  No.  7  in  Block  33,  Lanai 
Cit}^,  and  were  truck  drivers  [29]  employed  by  the 
Hawaiian  Pineapple  Company.  Neither  had  gone 
out  on  strike.  Shortly  after  5:30  a.m.  twenty  to 
twenty-five  persons,  most  of  whom  must  be  assumed 
to  have  been  strikers  since  they  were  headed  by 
"union  police"  with  arm  bands,  proceeded  to  ad- 
minister a  severe  beating  to  Jacob  and  when  his 
brother,  Sam,  attempted  to  rescue  him,  he  too  was 
beaten.42  Jacob  was  caught  betw^een  the  house  and 
the  communal  washroom.  The  Kalua  brothers  were 
able  to  identify  only  five  persons  who  were  arrested 
on  a  complaint  made  the  same  day.  The  persons 
arrested  were  Abraham  Makekau^^  and  four  others. 
They  were  committed  to  await  action  of  the  grand 
jury.   This  complaint^*  also  was  based  upon  the  un- 


40The  Island  of  Lanai  lies  off  the  larger  Island  of 
Maui  and,  as  already  stated,  is  included  in  Maui 
County. 

"^^These  two  men  are  brothers  albeit  they  possess 
different  surnames.  They  will  be  referred  to  from 
time  to  time  in  this  opinion  as  the  "Kalua  broth- 
ers." 

"^^See  the  pictures  taken  of  Jacob  following  the 
beating.  Defendants'  Exhibit  I,  1  and  2. 

'^^See  Makekau's  statement  made  before  Assistant 
Chief  of  Police  Freitas  on  July  15,  1947,  Defend- 
ants' Exhibit  N. 

^^Attached  to  the  amendments  to  the  challenges 
and  motions  to  the  Maui  County  grand  jury,  as 
Exhibit  G  at  our  No.  828. 
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lawful  assembly  and  riot  act.  The  prosecution  of 
Makekau  and  his  co-defendants  has  not  been  pro- 
ceeded with  by  reason  of  the  restraint  issued  by  this 
court  at  No.  828. 

Makekau  and  his  co-defendants  joined  with  Bar- 
bosa  and  his  co-defendants  in  filing  the  motions  and 
challenges  to  the  1947  Maui  County  grand  jury  as 
mentioned  in  the  last  paragraph  of  the  preceding 
sub-heading. 

Incidents  Occurring  in  and  About  the  City  and 
County  of  Honolulu  During  the  Pineapple 
Workers'  Strike 
There  was  testimony  that  one  Sibolboro  and  seven 
others  were  arrested  for  obstructing  a  highway  in 
the  City  and  County  of  Honolulu  on  July  13,  1947. 
Sibolboro  lay  down  in  front  of  a  truck,  preventing 
it  from  proceeding  on  the  highway.    He  was  sen- 
tenced to  six  months'  imprisonment  but   sentence 
was   suspended.    Eighty-three   other  persons  were 
also  arrested  as  the  result  of  another  incident  in 
the  County  of  Honolulu  on  the  same  Sunday  and 
charged  [30]  with  obstructing  a  highway  at  Tur- 
ner's   Switch.     These    charges    were    later    nolle 
prossed.45 

Excessive  Bail 
In  numerous  instances  the  bail  required  of  the 
defendants,  plaintiffs  herein,  in  criminal  proceed- 


^^The  defendants  objected  to  the  testimony  re- 
ferred to  under  this  heading  and,  after  it  was  pre- 
sented, moved  to  strike  it  out.  We  will  deny  the 
motion  to  strike  since  we  deem  the  evidence  to  be 
pertinent. 
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ings  growing  out  of  the  strikes,  seems  to  us  to  have 
been  so  large  as  to  be  excessive.  Pedro  De  La  Cruz 
testified  that  he  was  president  of  Local  152  and  had 
the  duty  of  making  bail  with  miion  funds  for  union 
members  charged  with  the  violations  of  law  herein- 
before referred  to  in  this  opinion.  He  testified  that 
Makekau  and  the  four  others  arrested  with  him 
and  charged  with  unlawful  assembly  and  riot  were 
required  to  make  bail  in  the  amount  of  $1,000 
apiece  ;46  that  Diego  Barbosa  and  one  of  the  ten 
other  persons  arrested  with  him  for  violation  of  the 
unlawful  assembly  and  riot  act  were  required  to 
give  bail  in  the  amount  of  $1,000  apiece;  three  of 
them  were  granted  bail  in  the  amount  of  $500 
apiece;  and  the  remaining  defendants  were  granted 
bail  in  the  amount  of  $250  apiece."^"^  It  should  be 
noted  that  Shigeto  Minami,  who  had  nothing  to  do 
with  the  Kamaulapau  Harbor  incident,  save  his  ap- 
pearance at  the  scene  perhaps  three  hours  before 
the  incident  occurred,  was  held  in  bail  of  $100, 
though  released  after  subsequent  hearings."^^ 

Even  in  the  Makekau  case,  growing  out  of  the 
assaults  on  the  brothers  Kalua,  bail  set  in  the 
amount  of  $1,000  a  defendant  seems  too  high.  The 
requirement  of  bail  in  such  an  amount  for  an  as- 
sault and  battery  would  seem  to  be  unusual  even 
on  the  eastern  and  western  seaboards  of  the  United 
States.    There  is  but  little  chance  for  a  defendant 


'^^See  transcript  before  this  court  at  p.  138. 

47Id.  pp.  139-140,  145-146. 

^^^Id.  at  p.  52.  See  note  38,  supra. 
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under  bail  to  escape  from  the  Territory  of  Hawaii 
or  even  from  Maui  County  by  reason  of  geographi- 
cal isolation.  [31] 

The  Use  of  the  Unlawful  Assembly  and 
Riot  Statute 

It  will  be  observed  that  the  unlawful  assembly 
and  riot  statute  has  been  extensively,  and  indeed 
almost  continuously,  invoked  by  the  law  enforce- 
ment officers  of  Maui  County  against  members  of 
the  ILWU  during  the  course  of  the  sugar  and  pine- 
apple strikes;  indeed,  on  occasions  and  under  cir- 
cumstances, for  example  those  in  connection  with 
the  Kalua  brothers  and  the  Yamauchi  incidents, 
when  the  invocation  of  the  statute  seems  inappro- 
priate. The  record  demonstrates  a  leaning  on  the 
part  of  the  law  enforcement  authorities  of  Maui 
County  toward  the  use  of  the  unlawful  assembly 
and  riot  act  when  a  statute  like  the  assault  and  bat- 
tery act,  Chapter  239,  Sections  11050-60,  Revised 
Laws  of  Hawaii  1945,  would,  we  think,  have  been 
employed  if  the  motive  for  prosecution  had  been 
only  the  maintenance  of  good  order  in  the  commu- 
nity and  the  punishment  of  minor  law  breakers. 
Certainly,  the  penalty  provisions  of  Chapter  239 
must  be  deemed  to  be  adequate  for  those  purposes. 

Wendell  F.  Crockett,  Esquire,  the  Deputy  County 
Attorney  of  Maui  County  and  a  defendant  at  both 
Nos.  828  and  836,  testified  before  this  court.  We 
found  him  to  be  a  most  credible  and  intelligent  wit- 
ness. He  was  asked"^^  by  the  attorney  for  the  plain- 


49Transcript  at  pp.  282-3. 
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tiffs,  ''In  your  experieiK-e  of  thirty  years  as  deputy 
comity  attorney  for  the  County  of  Maui,  have  you 
ever  prosecuted  any  XDerson  for  milawful  assembly 
and  riot  except  as  it  grew  out  of  a  labor  dispute  ? ' ' 
He  replied:  ''To  my  recollection  except  for  the 
present  eases,  there  was  only  one  case  prosecuted  in 
the  County  of  Maui  for  unlawful  assembly,  and  that 
grew  out  of  an  alleged  kidnapping  that  took  place 
durmg  a  labor  dispute."  TTe  have  found  but  one 
reported  case  in  which  the  luilawful  assembly  and 
riot  act  was  invoked  in  a  case  which  did  not  involve 
a  labor  dispute.  This  is  Eepublic  of  Hawaii  v.  Car- 
valho,  10  Haw.  446.  which  involved  a  riot  among 
Portuguese  members  of  the  island  community.  This 
case,  as  indicated,  was  [32]  prior  to  annexation  and 
occurred  during  the  life  of  the  Republic  of  Hawaii. 
Xo  evidence  was  offered  by  the  defendant?  to 
rebut  Mr.  Crockett's  testimony  on  this  very  impor- 
tant point.  Since  one  of  the  major  issues  in  the 
instant  cases  is  the  good  faith  of  the  prosecutions 
instituted  against  the  individual  plaintiffs  by  the 
Territory  under  the  tmlawful  assembly  and  riot  act, 
had  rebutting  testimony  been  available,  assuredly 
it  would  have  been  brought  forward  by  the  able  at- 
torneys for  the  defendants ;  evidence,  not  only  as  to 
the  unlawful  assembly  and  riot  act  being  employed 
against  groups  other  than  labor  groups  in  ^laui 
Comity  but  in  any  other  part  of  the  Territory  of 
Hawaii  as  well.  In  the  absence  <>f  such  rebutting 
testimony  we  are  entitled  to  find  and  we  do  find, 
that  the  milawful  assembly  and  riot  act  has  been 
employed    by    the    Territory    only    against    labor 
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groups,  in  labor  disi)iites,  at  least  for  the  last  three 
decades. 

Mr.  Crockett  testified  also  that  he  would  proceed 
with  the  prosecutions  of  the  plaintiffs  as  soon  as 
circumstances  would  enable  him  to  do  so. 

THE  LAW,  SAVE  THAT  RELATING  TO  THE 
MOTIONS  AND  CHALLENGES  TO  THE 
JURY  COMMISSIONERS  AND  GRAND 
JURIES  OF  MAUI  COUNTY 

The  challenges  to  the  grand  jury  commissioners 
and  to  the  grand  juries  of  Maui  County,  as  we  have 
said,  will  be  treated  under  a  later  heading  since 
these  subjects  are  separated  to  a  considerable  de- 
gree from  the  facts  and  the  law  relating  to  the  inci- 
dents hereinbefore  referred  to  and  to  the  unlawful 
assembly  and  riot  act  and  the  conspiracy  statute 
of  the  Territory.  We  will  deal  first  with  our  au- 
thority to  sit  as  a  three- judge  court  pursuant  to  the 
authority  of  revised  Title  28,  and  then  with  the 
attacks  on  the  constitutionality  of  the  two  territorial 
statutes  last  referred  to.  [33] 

As  to  Our  Authority  to  Sit  as  a  Court  of  Three 
Judges  Under  Section  2281  of  Revised  Title  28, 
U.  S.  Code,  or  as  a  Court  of  Three  Judges 
Sitting  En  Banc 
We  state  in  limine  that  we  are  of  the  opinion  that 
the  provisions  of  revised  Title  28,  U.  S.  Code,  effec- 
tive September  1,  1948,  are  applicable  in  the  cases 
at  bar.    See  Section  38  of  the  Act  of  June  25,  1948, 
c.  646,  Section  1  of  which  enacted  revised  Title  28. 
While  it  is  true  that  the  provisions  of  the  revised 
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Title  were  not  in  effect  at  the  time  the  suits  at  bar 
were  filed  or  when  they  were  heard,  w^e  deem  this 
fact  to  be  immaterial.  It  is  important  only  that  the 
provisions  of  revised  Title  28  are  in  force  at  the 
time  of  our  decision.  We  have  functioned  as  a 
three-judge  revised  Title  28,  Section  2281  court  in 
adjudicating  the  issues  presented  by  the  pleadings 
and  the  evidence  in  the  instant  cases.  Congress  by 
enactment  of  revised  Title  28  saw  fit  to  change  the 
status  of  the  United  States  District  Court  for  Ha- 
waii while  the  present  litigations  were  pending  by 
enacting  revised  Title  28,  Sections  451,  133  and  134 
(a).  The  parties,  however,  cannot  complain  respect- 
ing the  new  enactment  which  changed  the  status  of 
this  court  since  they  do  not  suffer  "...  loss  of 
rights,  interruption  of  jurisdiction,  or  prejudice 
.  .  ."in  the  pending  matters.  See  Section  2  (b)  of 
the  Act  of  June  25,  1948,  c.  646. 

The  parties  in  fact  do  not  make  any  complaint 
respecting  the  changed  status  of  this  court,  though 
their  arguments,  both  written  and  oral,  in  large 
part  have  been  based  upon  the  provisions  of  the 
Judicial  Code  of  1911.  We  can  function  only  pur- 
suant to  the  powers  conferred  upon  us  by  Congress 
and  therefore  we  must  decide  the  pending  cases 
under  the  provisions  of  revised  Title  28  if  we  are 
to  make  the  decisions.  A  helpful  analogy  is  supplied, 
we  think,  by  those  authorities  which  hold  that  pro- 
cedural amendments  are  to  be  applied  to  pending 
cases.  See  Schoen  v.  Mountain  Producers  Corpora- 
tion,* 3  Cir.     F.  2nd     ;  McCullough  v.  [34]  Vir- 


*No.  9651  decided  November  9,  1948. 
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ginia,  172  U.  S.  102;  State  of  Pennsylvania  v. 
Wheeling  and  Belmont  Bridge  Co.,  59  U.  S.  421, 
and  Hodges  v.  Snyder,  261  U.  S.  600.  Cf.  Hallowell 
V.  Commons,  239  U.  S.  506;  Railroad  Co.  v.  Grant, 
98  U.  S.  398,  401-402 ;  Fed.  Res.  Bank  of  Richmond 
V.  Kalin,  4  Cir..  77  F.  2d  50,  51-2;  and  Link  v. 
Rec'rs  of  Seaboard  Ry.  Co..  4  Cir.,  73  F.  2d  149, 
151.    We  can  find  no  authority  strictly  in  point. 

The  critical  language  of  Section  2281  of  revised 
Title  28,^  states  that  no  interlocutory  injunction  or 
final  order  restraining  [36]  the  enforcement  "of  any 


^"•^As  follows: 

"Section  22S1.  An  interlocutory  or  permanent  in- 
junction restraining  the  enforcement,  operation  or 
execution  of  any  State  statute  by  restrainino-  the 
action  of  any  officer  of  such  State  in  the  enforce- 
ment or  execution  of  such  statute  or  of  an  order 
made  by  an  administrative  Ix^ard  or  commission 
acting  under  State  statutes,  shall  not  be  granted  by 
any  district  court  or  judge  thereof  upon  the  ground 
of  the  unconstitutionality  of  such  statute  unless  the 
application  therefor  is  heard  and  determined  hy  a 
district  court  of  three  judges  under  section  2284 
of  this  title." 

See  also  Section  2283  as  follows : 

"A  court  of  the  United  States  may  not  grant  an 
injunction  to  stay  proceedings  in  a  State  court  ex- 
cept as  expressly  authorized  by  Act  of  Congress,  or 
where  necessary  in  aid  of  its  jurisdiction,  or  to  pro- 
tect or  effectuate  its  judgment." 

See  also  Section  2284  as  follows: 

' '  In  any  action  or  proceeding  required  by  Act  of 
Congress  to  be  heard  and  determined  by  a  district 
court  of  three  judges  the  composition  and  procedure 
of  the  court,  except  as  otherwise  provided  by  law, 
shall  be  as  follows: 

'•  (1)  The  district  judge  to  whom  the  application 
for  injunction  or  other  relief  is  presented  shall  con- 
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State  statute"  by  "any  oflBeer  of  suc-li  State"  shall 

be   grranted   except   "by   a   district   couit   of  three 

stitute  one  member  of  such  court.  On  the  filing  of 
the  application,  he  shall  immediately  notify  the 
chief  judge  of  the  cir^i-uit,  who  shall  designate  two 
other  judges,  at  least  one  of  whom  shall  be  a  circuit 
judge.  Such  judges  shall  serve  as  members  of  the 
court  to  hear  and  determine  the  action  or  proceed- 
ing. 

*'  (2)  If  the  action  involves  the  enforcement, 
operation  or  execution  of  State  statutes  or  State 
administrative  orders,  at  least  five  days  notice  of 
the  hearing  shall  be  given  to  the  governor  and  at- 
torney general  of  the  State. 

"If  the  action  involves  the  enforcement,  opera- 
lion  or  execution  of  an  A^i-t  of  Congress  or  an  order 
of  any  department  or  agency  of  the  United  States, 
at  least  five  days'  notice  of  the  hearing  shall  be 
given  to  the  Attorney  General  of  the  United  States, 
to  the  United  States  attorney  for  the  district,  and 
to  such  other  pei'sons  as  may  be  defendants. 

"Such  notice  shall  be  given  by  registered  mail 
by  the  clerk,  and  shall  be  complete  on  the  mailing 
thereof. 

"(3)  In  any  such  case  in  which  the  application 
for  an  interlocutory  rnjmiction  is  made,  the  distrir-t 
judge  to  whom  the  application  is  made  may,  at  any 
time,  grant  a  temporary  restraining  order  to  pre- 
vent iiTeparable  damage.  The  order,  miless  pre- 
viously revoked  by  the  district  judge,  shall  remain 
in  force  only  until  the  hearing  and  determination 
by  the  full  court.  It  shall  contain  a  specific  finding, 
based  upon  evidence  submitted  to  such  judge  and 
identified  by  reference  thereto,  that  specified  irrep- 
arable damasre  will  result  if  the  order  is  not  sranted. 

"(4)  In  any  such  case  the  application  shall  be 
given  precedence  and  assigned  for  a  hearing  at  the 
earliest  practicable  day.  Two  judges  must  concur 
in  granting  the  application- 
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JTidgea'"  as  provided  hj  Sefjtion  2284.  Cf.  the  pro- 
visions of  Se^rtioTi  266  of  the  old  J  Code.-^  It 

*'^r^)     Any  one  of  the  three  jini^'--  •;£  the  court 

may  perform  all  funetionSy  condnr^t  all  pro^!eediiigs 

~     ^  ^       trials  and  err  • 

07  the  rules  •  - 

'.  not  appoint  a  master  or  order  a  refer- 

ar  and  deterr.  '  ?  an 

i  1*7  rnjunetion  .  inal 

.;  it.    The  action  of  a  single  jndsft  shall  be 

'  -  by  the  fnH  court  at  any  tir:  -  '  --  re  frnjtT 

'"'"A  district  court  of  three  judgfif^  shalL  before 
r^     '  -  action  pend:    .     '  rrein  to 

-  -., . ....  :._.    -  -  .  :_ain  the  enfor'::__r--:  or  exe- 

•iition  of  a  State  statute  or  order  thereunder^  when- 
ever it  appears  that  a  State  court  of  competent 
.furisdietion  has  stayed  proceed T-pgrs  under  such  stat- 

te  or  order  pending  the  determination  in  such 
State  court  of  an  action  to  enforce  the  same.  If 
rhe  action  in  the  State  court  is  not  prosecuted  dili- 
gently and  in  good  faith,  the  district  court  of  three 
:'idges  may  vacate  its  stay  after  hearing  upon  ten 

Lays^  notice  served  upon  the  att«jrney  general  of 
-.he  State. '^ 

^As  follows: 

'^Xo  interlocutory  injunetiQii  sosFpoiidnig  or  re- 

__.,:_r_^  the  enforcement,  op^atMHt^  or  exeeatLQH 

_     statute  of  a  State  by  rei^raining  the  aetioii 

:    .ny  officer  of  such  State  in  the  enforeoneit  or 

»r:i-i::iti'}n  of  such  —  — ^^    —  i^i  the  enforcement  or 

eTe^-TiTion  of  an .      .-     :^  S—  administrative 

b«.ard  or  conmiission  aciin:r  :1  pfrrawaiit  to 

~iie  statutes  of  such  State.  Si_x...-_  .^r  _-.-:ied  or  granted 
7  any  justice  of  the  Supreme  Court,  or  by  any  dis- 
"ri*:t  court  of  the  United  States,  or  by  any  judge 
"lerejf.  or  by  any  circuit  ""^.r-   ^."zzlt  as  district 
"I'iire,  Tipon  the  ground  of  tlir   .__     ,_:':"  --Tionality  of 

-  :«:Ii  statute,  unless  the  application  for  the  same  shall 
^  presented  to  a  justice  of  the  Supreme  Court  of  the 
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will  be  observed  therefore  that  there  are  two  bar- 
riers which  must  be  cleared  before  the  jurisdiction 

United  States,  or  to  a  circuit  or  district  judge,  and 
shall  be  heard  and  determined  by  three  judges  of 
whom  at  least  one  shall  be  a  justice  of  the  Supreme 
Court  or  a  circuit  judge,  and  the  other  two  may  be 
either  circuit  or  district  judges,  and  unless  a  ma- 
jority of  said  three  judges  shall  concur  in  granting 
such  application.  Whenever  such  apx)lication  as 
aforesaid  is  presented  to  a  justice  of  the  Supreme 
Court,  or  to  a  judge,  he  shall  immediately  call  to 
his  assistance  to  hear  and  determine  the  applica- 
tion tw^o  other  judges :  Provided,  however.  That  one 
of  such  three  judges  shall  be  a  justice  of  the  Su- 
preme Court  or  a  circuit  judge.  Said  ai3plication 
shall  not  be  heard  or  determined  before  at  least  five 
days'  notice  of  the  hearing  has  been  given  to  the 
governor  and  to  the  attorney  general  of  the  State, 
and  to  such  other  persons  as  may  be  defendants  in 
the  suit;  Provided,  That  if  of  opinion  that  irrep- 
arable loss  or  damag'e  would  result  to  the  complain- 
ant unless  a  temporary  restraining  order  is  granted, 
any  justice  of  the  Supreme  Court,  or  any  circuit 
or  district  judge,  may  grant  such  temporary  re- 
straining order  at  any  time  before  such  hearing  and 
determination  of  the  application  for  an  interlocu- 
tory injunction,  but  such  temporary  restraining 
order  shall  remain  in  force  only  until  the  hearing 
and  determination  of  the  application  for  an  inter- 
locutory injunction  upon  notice  as  aforesaid.  The 
hearing  upon  such  application  for  an  interlocutory 
injunction  shall  be  given  precedence  and  shall  be  in 
every  way  expedited  and  be  assigned  for  a  hearing 
at  the  earliest  practicable  day  after  the  expiration 
of  the  notice  hereinbefore  provided  for.  An  appeal 
may  be  taken  direct  to  the  Supreme  Court  of  the 
United  States  from  the  order  granting  or  denying, 
after  notice  and  hearing,  an  interlocutory  injunc- 
tion in  such  case.  It  is  further  provided  that  if 
before  the  final  hearing  of  such  application  a  suit 
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of  this  court,  sitting  as  a  three- judge  Section  2281 
tribunal,  becomes  plain.  The  first  is  in  the  use  of 
the  word  "State"  in  Section  2281  and  in  Sections 
2283  and  2284.  May  it  be  said  that  the  unlawful 
assembly  and  riot  act  and  the  conspiracy  statute  of 
the  Territory  of  Hawaii  are  statutes  of  a  "  State  "^2 
or  "State  statutes"  within  the  purview  of  the  sec- 
tions? The  second  barrier  lies  in  the  nature  of  the 
United  States  District  Court  for  the  District  of 
Hawaii.  Is  it  "a  district  court"  within  the  applic- 
able language  of  the  statute  1 

We  will  discuss  the  second  question  first  and  are 
aided  in  determining  it  by  additional  pertinent  sec- 

shall  have  been  brought  in  a  court  of  the  State  hav- 
ing jurisdiction  thereof  under  the  laws  of  such 
State,  to  enforce  such  statute  or  order,  accompanied 
by  a  stay  in  such  State  court  of  proceedings  under 
such  statute  or  order  pending  the  determination  of 
such  suit  by  such  State  court,  all  proceedings  in 
any  court  of  the  United  States  to  restrain  the  exe- 
cution of  such  statute  or  order  shall  be  stayed  pend- 
ing the  final  determination  of  such  suit  in  the  courts 
of  the  State.  Such  stay  may  be  vacated  upon  proof 
made  after  hearing,  and  notice  of  ten  days  served 
upon  the  attorney  general  of  the  State,  that  the  suit 
in  the  State  courts  is  not  being  prosecuted  with  dili- 
gence and  good  faith.  The  requirement  respecting 
the  presence  of  three  judges  shall  also  apply  to  the 
final  hearing  in  such  suit  in  the  district  court;  and 
a  direct  appeal  to  the  Supreme  Court  ma}^  be  taken 
from  a  final  decree  granting  or  denying  a  perma- 
nent injunction  in  such  suit." 

^^See  the  position  taken  in  respect  to  this  word 
in  the  dissenting  opinion  of  Chief  Judge  Denman 
in  Mo  Hock  Ke  Lok  Po  v.  Stainback,  74  F.  Supp. 
852,  at  pp.  861  et  seq. 
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tions  of  revised  Title  28.  Section  451  provides,  "As 
used  in  this  title,  the  term  'court  of  the  United 
States'  includes  the  Supreme  Court  of  the  United 
States,  .  .  .  [and]  district  courts  constituted  by  chap- 
ter 5  of  this  title,  including  the  district  courts  of 
the  United  States  for  the  districts  of  Hawaii  and 
Puerto  Rico  .  .  .";  "The  terms  'district  court'  and 
'  district  court  of  the  United  States '  mean  the  courts 
constituted  by  chapter  5  of  this  title";  and  "The 
terms  'district'  and  'judicial  district'  mean  the  dis- 
tricts enumerated  in  chapter  5  of  this  title."  Turn- 
ing to  Chapter  5,  Section  91,  we  find  that  the  stat- 
ute provides,  "Hawaii  [37]  constitutes  one  judicial 
district  which  includes  the  Midway  Islands,  Wake 
Island  ..."  Section  132  provides  for  the  creation 
and  composition  of  district  courts  and  states,  inter 
alia,  that  "There  shall  be  in  each  judicial  district  a 
district  court  which  shall  be  a  court  of  record 
known  as  the  United  States  District  Court  for  the 
district."  See  sub-paragraph  (a).  Section  133 
states  that  "The  President  shall  appoint,  by  and 
with  the  advice  and  consent  of  the  Senate,  district 
judges  for  the  several  judicial  districts,  as  follows: 
.  .  .  Hawaii  .  .  .  2  .  .  .  [and  that  only]  citizens  of  the 
Territory  of  Hawaii  who  have  resided  therein  for  at 
least  three  years  next  preceding  shall  be  eligible  for 
appointment  as  district  judges  for  the  district  of 
Hawaii."  Section  134  (a)  provides  that  "The  dis- 
trict judges,  except  in  Hawaii  and  Puerto  Eico, 
shall  hold  office  during  good  behavior.  The  district 
judges  in  Hawaii  and  Puerto  Rico  shall  hold  office 
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for  terms  of  six  and  eight  years,  respectively,  and 
until  their  successors  are  appointed  and  qualified." 

In  view  of  the  foregoing,  whatever  may  have  been 
the  status  of  the  district  Court  for  Hawaii  prior 
to  September  1,  1948,  the  effective  date  of  revised 
Title  28,  there  can  be  no  doubt  that  the  court  is  now 
''a  district  court  of  the  United  States"  in  all  re- 
spects pertinent  to  the  instant  question  and  for  the 
application  of  Sections  2281,  2283  and  2284.  Cf. 
Mookini  v.  United  States,  303  U.  S.  201,  205;  Ex 
parte  Collins,  277  U.  S.  565,  567,  and  Phillips  v. 
United  States,  312  U.  S.  246,  248-254.  Congress  has 
seen  fit  to  cover,  co-ordinate  and  integrate  the  Dis- 
trict Courts  for  Hawaii  and  Puerto  Rico  into  the 
federal  court  system  as  far  as  this  can  be  done 
without  constitutional  amendment.  True,  these  dis- 
trict courts  remain  legislative  tribunals  created  by 
Congress  in  the  exercise  of  its  "sovereign  congres- 
sional faculty"  under  Article  IV,  Section  3  of  the 
Constitution  of  the  United  States  instead  of  "true 
United  States  courts"  authorized  by  Article  III. 
See  Balzac  v.  Porto  Ri<?o,  258  U.  S.  298,  312.  No 
constitutional  provision  limits  the  co-ordination  and 
integration  here  conceived  of  and  made  [38]  oper- 
able by  Congress.  The  District  Court  for  Hawaii 
therefore  must  be  held  to  be  "a  district  court" 
within  the  purview  of  the  sections  of  revised  Title 
28  referred  to. 

The  second  question,  i.e.,  the  effect  to  be  attrib- 
uted to  the  use  of  the  word  "State,"  remains  for 
disposition,  however.    It  is  indeed  a  difficult  one. 
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There  is  no  doubt  that  in  organizing  the  Territory 
of  Hawaii  Congress  saw  fit  to  give  to  the  local  gov- 
ernment broad  domestic  powei'S  separating  its  oper- 
ations from  those  of  the  federal  government  within 
the  Territory,  and  that  it  bestowed  upon  the  Terri- 
tory a  form  of  organization  more  like  that  of  a 
State  than  had  previously  been  given  to  any  other 
area.53   See  Alesna  [39]  v.  Rice,  D.  C.  Haw..  69  F. 


^See  Defendants*  Exhibit  Q.  the  Message  from 
the  President,  transmitting  the  Eeport  of  the  Ha- 
waiian Commission.  55th  Cong.  3rd  Sess.  Senate 
Document  Xo.  16.  p.  162.  "Report  of  the  Committee 
on  Judiciary, " '  wherein  it  is  stated  in  part,  '  *  Hawaii 
having  been  hitherto  a  single  independent  State,  its 
courts  have  exercised  much  of  the  jurisdiction  exer- 
cised by  both  the  Federal  and  State  Courts  in  this 
country.  In  this  respect  the  Hawaiian  courts  have 
resembled  somewhat  the  coiuts  of  the  Territories  of 
the  United  States,  which,  as  a  rule,  have  had  much 
Federal  jurisdiction,  as  well  as  jurisdiction  of  cases 
arising  under  the  Territorial  laws.  It  seems  veiy 
desirable  in  the  case  of  Hawaii  to  separate  these 
jurisdictions,  leaving  all  cases  arising  imder  the 
laws  of  the  Territory  to  Territorial  courts  and 
transferring  all  jurisdiction  of  a  Federal  nature  to 
a  district  court  of  the  United  States  to  be  estab- 
lished for  the  Territory  of  Hawaii.  This  district 
coiut  should  have  also  the  jurisdiction  of  a  circuit 
court  of  the  United  States. 

''There  are  many  reasons  which  make  this  separa- 
tion of  jurisdictions  desirable.  The  foreign  shipping 
already  calling  at  the  ports  of  Hawaii,  as  well  as  the 
shipping  from  the  United  States  is  veiy  extensive 
and  is  rapidly  increasing.  With  the  natural  growth 
of  commerce  on  the  Pacific,  and  especially  in  view 
of  the  change  in  the  ownership  of  the  Philippines, 
the  near  completion  of  the  Siberian  Railway,  and 
the  projected  Nicaraguan  Canal,  the  shipping  that 
^vilI  call  at  the  Hawaiian  Islands  will  undoubtedly 
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recognized  the  distinctioii  between  the  territorial 
courts  and  the  United  States  District  Court  for  the 
Territory  of  Hawaii.  See  Section  86  of  the  Organic 
Act,  as  amended^  bv  Section  8  of  the  Act  of  June 
25,  1948.  c.  646.  As  earlv  as  1901  the  Court  of  Ap- 
peals for  the  Xifith  Circuit  in  Wilder 's  S.  S.  Co.  v. 
Hind,  108  F.  113,  116,  perceived  that  distinction, 
stating,  ''The  system  of  courts  created  by  the  [Or- 
ganic] Act  for  the  Territory  of  Hawaii  differs 
radically  from  the  system  of  courts  which  congress 
had  theretofore  created  for  any  of  the  territories. 
In  no  other  territory  has  there  been  a  division  of 
jnrisdietion  between  eases  which  properly  belong  to 
courts  of  the  United  States  and  other  cases.  Con- 
gress found  in  the  republic  of  Hawaii  a  system 
of  courts  already  established,  whose  jurisdiction  was 
complete,  and  from  the  highest  tribunal  of  which 
there  was  no  appeal.  To  that  system  congress,  by 
the  act,  added  a  district  court,  conferring  upon  it 
the  jurisdiction  which  pertains  to  the  district  and 
circuit  courts  of  the  United  States,  and  providing 
for  removing  to   that   court   from   the   territorial 


^To  read  as  follows : 

""The  laws  of  the  United  States  relating  to  re- 
moval of  causes,  appeals  and  other  matters  and 
proceedings  as  between  the  courts  of  the  United 
States  and  the  courts  of  the  several  States  shall 
govern  in  such  matters  and  proceedings  as  between 
the  courts  of  the  United  States  and  the  cotirts  of 
the  Territory  of  Hawaii.'^ 

The  language  quoted  is  in  all  pertinent  respects 
identical  with  that  which  has  always  been  included 
in  Section  86  of  the  Organic  Act.   See  31  Stat.  158. 
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courts  causes  which  under  the  removal  acts  were 
removable  from  a  state  court  to  a  court  of  the 
United  States."  See  also  Ex  i3arte  Wilder 's  Steam- 
ship Company,  183  U.  S.  545.  It  is  interesting  to 
note  that  the  general  principle  established  by  Wild- 
er's  case  was  early  made  applicable  to  [40]  habeas 
corpus  proceedings  in  tlie  District  Court  of  the 
Territory  by  a  series  of  cases  holding  that  the  fed- 
eral rule  against  interference  with  criminal  pro- 
ceedings in  the  ^i'erritorial  Courts  might  prc^vent  the 
issuance  of  the  writ  except  in  cases  of  peculiar 
ui'gency.  See  In  the  matter  of  Marshall,  1  D.  C. 
Haw.  34,  37-42 ;  In  the  matter  of  Atcherley,  3  I).  C. 
Haw.  404;  Soga  v.  Jarrett,  3  D.  C.  Haw.  502,  504; 
In  re  Curran,  4  D.  C.  Haw.  730,  738. 

The  language  of  Section  86  of  the  Organic  Act 
as  amended  by  Section  8  of  the  Act  of  June  25, 
1948,  c.  646,  provides  that,  ^^The  laws  of  the  United 
States  relating  to  removal  of  causes,  appeals  and 
other  matters  and  proceedings  as  between  the  courts 
of  the  United  States  and  the  (Hjurts  of  the  several 
states  shall  govern  in  such  matters  and  proceedings 
as  between  the  courts  of  the  United  States  and  the 
courts  of  the  Territory  of  Hawaii.  ",^^  seems  to  sup- 
port the  conclusion  that  a  statute  of  Hawaii  was 
intended  by  Congress  to  be  treated  as  if  it  were  a 
statute  of  a  State.  True,  "removal  of  causes"  is 
included  in  Section  86  and  it  is  on  this  phraseology 
that  the  decision  of  the  Court  of  Appeals  for  the 
Ninth  Circuit  in  Yeung  v.  I^erritory  of  Hawaii,  132 


^^Emphasis  added.   See  note  54,  supra. 
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F.  2d  374,  can  be  bottomed.  But  the  last  phrase  of 
Section  86,  "other  matters  and  proceedings,"  is  as 
powerfully  inclusive  as  if  the  word  "all"  had  been 
expressly  inserted  before  the  word  "other."  If  the 
laws  of  the  United  States  are  to  govern  in  all  mat- 
ters, both  procedural  and  jurisdictional,  it  surely 
was  the  intent  of  Congress  to  treat  the  United 
States  District  Court  for  Hawaii  as  if,  procedurally 
and  jurisdictionally,  though  within  the  framework 
of  the  Constitution,  it  were  in  fact  a  district  Court 
of  the  United  States,  and  also  to  treat  the  Territory 
of  Hawaii  insofar  as  its  relations  to  that  court  are 
concerned  as  if  it  were  in  fact  a  State  of  the  United 
States.  If  this  be  so  it  would  follow  that  a  statute 
passed  by  the  Legislature  of  the  Territory  of  Ha- 
waii is  to  be  tried  and  tested  b}^  a  three-judge  [41] 
Section  2281  court  as  if  it  were  in  fact  a  statute 
enacted  by  a  State  of  the  United  States. 

The  Territory  of  Hawaii,  like  the  Territory  of 
Alaska,  and  perhaps  in  contradistinction  to  Puerto 
Rico,  is  a  fully  "organized"  territory.  Puerto  Rico 
may  possibly  still  retain  a  lingering  status  of  a 
"possession"  or  quasi  territory  though  this  is  to  be 
doubted.  See  Balzac  v.  Porto  Rico,  supra,  at  p.  309. 
Cf .  Rassmussen  v.  United  States,  197  U.  S.  516.  See 
also  Dorr  v.  United  States,  195  U.  S.  138,  148,  and 
Downes  v.  Bidwell,  182  U.  S.  244,  305,  the  concur- 
ring opinion  of  Mr.  Justice  White.  See  the  pro- 
visions of  the  Organic  Act  of  Puerto  Rico,  48 
U.  S.  C.  A.  Sections  731  et  seq.  Section  35  of  the 
Organic  Act  of  Puerto  Rico  as  it  stood  prior  to 
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the  amendment  effected  by  Section  21  of  the  Act  of 
June  25,  1948,  c.  646,  was  comparable  to  Section  86 
of  the  Organic  Act  of  Hawaii  as  it  is  now  and  as  it 
was  prior  to  amendment.  We  can  find  no  valid  basis 
of  distinction  between  the  decision  of  this  court  in 
the  Mo  Hock  Ke  Lok  Po  v.  Stainback,  74  F.  Supp. 
852,  and  that  of  the  Court  of  Appeals  for  the  First 
Circuit  in  Benedicto  \.  West  India  &  Panama  Tele- 
graph Co.,  256  F.  417,  418-9.  But  see  Munoz  v. 
Porto  Rico  By.  Light  &  Power  Co.,  83  F.  2d  262, 
264-267.  Cf.  Sancho  v.  Bacardi  Corporation  of 
America,  1  Cir.,  109  F.  2d  57,  modified  and  affirmed 
in  part  and  reversed  in  part  in  311  U.  S.  150,  167. 
See  also  Alaska  v.  Troy,  258  U,  S.  101,  and  Dooley 
V.  United  States,  183  U.  S.  151.  There  is  of  course 
high  authority  for  construing  the  word  "territory'^ 
employed  in  a  statute  under  some  circumstances  as 
if  it  were  in  fact  the  word  "State."  See  the  very 
recent  decision  of  the  Supreme  Court  in  Andres  v. 
United  States,  333  U.  S.  740,  745.  See  for  example 
United  States  v.  Bevans,  3  Wheat.  336,  385 ;  Talbott 
V.  Silver  Bow  County,  139  U.  S.  438,  444;  and 
Wynne  v.  United  States,  217  U.  S.  234.  Cf.  Alesna 
V.  Rice,  supra,  and  Hall  v.  Hawaiian  Pineapple  Co., 
D.  C.  Haw.,  72  F.  Supp.  533,  and  of  course,  the  Mo 
Hock  Ke  Lok  Po  decision  itself.  Compare  the  re- 
cent decision  of  the  [42]  Court  of  Appeals  for  the 
Ninth  Circuit  in  International  Longshoremen's 
Union  v.  Wirtz,*  supra,  affirming  the  decision  of  the 


'See  star  note  supra,  following  note  20. 
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Supreme  Court  of  Hawaii  in  I.  L.  "W.  F..  et  al.  v. 
Wirtz,  et  al.,  37  Haw.  404. 

Much  of  course  can  be  said  upon  the  other  side. 
TTe  find  three  cases  exceedingly  troublesome;  Phil- 
lips V.  United  States,  supra,  Mookini  v.  United 
States,  supra,  and  Ex  parte  Collins,  supra.  The  first 
decision,  which  is  relied  on  strongly  in  Chief  Judge 
Denman's  dissenting  opinion  in  the  Mo  Hock  Ke 
Lok  Po  case  points  out  that  Section  266  of  the  old 
Judicial  Code  was  not  ''a  measure  of  broad  social 
policy  to  be  construed  with  great  liberality,  but  as 
an  enactment  technical  in  the  stric-t  sense  of  the 
term  and  to  be  applied  as  such."  312  U.  S.  at  p.  251. 
Mr.  Justice  Frankfurter  then  went  on  to  say,  ''To 
bring  this  procediu^al  device  into  play — to  dislocate 
the  normal  operations  of  the  system  of  lower  fed- 
eral coiu-ts  and  thereafter  to  come  directly  to  this 
Court — requires  a  suit  which  seeks  to  intei*pose  the 
Constitution  against  enforcement  of  a  state  policy, 
whether  such  policy  is  defined  in  a  state  constitu- 
tion or  in  an  ordinary  statute  or  through  the  dele- 
gated legislation  of  an  '  administratiTe  board  or  com- 
mission.' The  crux  of  the  business  is  procedural 
protection  against  an  improvident  state-wide  doom 
by  a  federal  court  of  a  state 's  legislative  policy.  This 
was  the  aim  of  Congress  and  this  is  the  reconciling 
principle  of  the  cases.'' 

In  the  Mookini  case  the  Supreme  Court,  by  Mr. 
Chief  Justice  Hughes,  decided  that  the  provisions 
of  Section  86  of  the  Organi<?  Act  of  Hawaii,  as  it 
existed  prior  to  the  recent  amendment,  was  not  de- 
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cisive  in  requiring  the  Criminal  Appeals  Rules  pre- 
scribed by  the  Supreme  Court  for  district  courts 
of  the  United  States  to  be  applied  in  the  District 
Court  of  Hawaii.  See  303  U.  S.  at  p.  205.  This  de- 
cision must  now  be  read  in  the  light  of  the  pro- 
visions of  revised  Title  28.  As  we  have  demon- 
strated Congress  has  seen  fit  to  obliterate  procedural 
and  jurisdictional  distinctions  between  the  two  [43] 
types  of  courts  bestowing  on  the  District  Court  of 
Hawaii  insofar  as  Congress  could  by  legislation  the 
jurisdiction  of  a  constitutional  court.  Congress  had 
looked  in  this  direction  for  some  time  having  pro- 
vided by  Section  86  of  the  Organic  Act,  prior  to  the 
recent  amendment,  that  the  District  Court  of  Ha- 
waii "...  shall  have  the  jurisdiction  of  district 
courts  of  the  United  States,  and  shall  proceed  ...  in 
the  same  mamier  as  a  district  court  ..." 

In  Ex  parte  Collins,  supra,  the  Supreme  Court, 
by  Mr.  Justice  Brandeis,  pointing  out  that  the  pro- 
visions of  Section  266  were  intended  to  restrain  the 
enforcement  "of  a  statute  of  a  State,"  said  that  it 
' '  was  intended  to  embrace  a  limited  class  of  cases  of 
special  importance  and  requiring  special  treatment 
in  the  interest  of  the  public."  In  footnote  1,  277 
U.  S.  at  p.  567,  Mr.  Justice  Brandeis  pointed  out 
that  the  amendment  to  the  Commerce  Act,  which 
later  became  Section  266,  "...  evidently  recognizes 
the  superior  degTee  of  consideration  and  sanction 
which  should  be  given  to  a  state  statute  and  [Sec- 
tion 266]  prevents  hasty  interference  with  the  action 
of  a  sovereign  state.",  citing  45  Cong.  Rec.  7253. 
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See  also  277  U.  S.  at  pp.  567-569.  It  is  true  that 
as  used  in  the  Constitution  of  the  United  States  the 
word  "state"  has  been  held  to  mean  "state"  as  a 
member  of  the  Union.  See  Hepburn  v.  Ellzey,  2 
Cranch  445,  451 ;  New  Orleans  v.  Winter,  1  Wheat. 
91,  94,  and  Hooe  v.  Jamieson,  166  U.  S.  395.  Cf. 
Enes  V.  Hoopai,  Chief  of  Police,  38  Haw.  126,  134- 
140. 

The  matter  is  further  complicated  by  various  ap- 
peal provisions.  As  w^e  have  pointed  out.  Section 
86  of  the  Organic  Act  (see  note  54,  supra)  requires 
that  appeals  from  the  District  Court  for  Hawaii 
should  be  had  and  allowed  to  the  Court  of  Appeals 
for  the  Ninth  Circuit  in  the  same  manner  as  from 
district  courts  to  the  respective  courts  of  appeals 
as  provided  by  law.  A  proceeding  under  Section 
2281  of  revised  Title  28,  like  one  under  Section  266 
of  the  old  Judicial  Code,  affords  a  direct  appeal 
to  the  Supreme  Court  of  the  United  States.  [44] 
See  Section  1253  of  revised  Title  28  providing  for 
direct  appeal  to  the  Supreme  Court  from  decisions 
of  a  three- judge  court.  But  see  also  Section  1294  of 
revised  Title  28  which  provides  for  appeals  from 
dC'Cisions  of  the  district  and  territorial  courts  to  the 
various  courts  of  appeals.  Section  128  of  the  old 
Judicial  Code  had  ordained  that  the  circuit  courts 
of  appeals  should  have  jurisdiction  to  review  by 
appeal  final  decisions  in  the  United  States  District 
Courts  for  Hawaii  and  for  Puerto  Eico  in  all  cases. 
This  distinction  had  come  into  the  law  by  the  Act 
of  February  13,  1925,  43  Stat.  936.    Section  13  of 
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that  Act  provided  expressly  for  the  repeal  of  "So 
much  of  the  Hawaiian  Organic  Act  as  amended  by 
the  Act  of  July  9,  1921  as  permits  a  direct  review 
by  the  Supreme  Court  of  cases  in  the  courts  of  Ha- 
waii." The  Act  of  July  9,  1921,  42  Stat.  108,  120, 
had  reiterated  the  pertinent  portions  of  an  Act  of 
March  3,  1909,  35  Stat.  838,  which  amended  Section 
86  of  the  Organic  Act  by  permitting  appeals  and 
writs  of  error  to  be  taken  to  the  Supreme  Court  of 
the  United  States  from  the  District  Court  for  Ha- 
waii "...  in  cases  where  appeals  for  writs  of  error 
are  allowed  from  the  district  and  circuit  courts  of 
the  United  States  to  the  Supreme  Court.  ..." 

But  Sections  1253  and  1294  of  revised  Title  28 
seemingly  have  broadened  the  base  for  appeal  to 
the  Supreme  Court.  Section  1253  i^rovides:  "Ex- 
cept as  otherwise  provided  by  law,  any  party  may 
appeal  to  the  Supreme  Court  from  an  order  grant- 
ing or  denying,  after  notice  and  hearing,  an  inter- 
locutory or  permanent  injunction  in  any  civil  action, 
suit  or  proceeding  required  by  any  Act  of  Congress 
to  be  heard  and  determined  by  a  district  court  of 
three  judges."  Section  1294,  which  must  be  read  in 
connection  with  Section  1253,  provides,  insofar  as  is 
pertinent  here,  that  "Appeals  from  reviewable  de- 
cisions of  the  district  and  territorial  courts  shall 
be  taken  to  the  courts  of  appeals  as  follows :  From 
a  district  court  of  the  United  States  to  the  court  of 
appeals  for  the  circuit  embracing  the  district;".  As 
we  have  seen  the  District  Court  for  the  District  [45] 
of   Hawaii   has   been   integrated   into   the    federal 
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judicial  system  and  lias  been  made  a  district  court 
of  the  United  States  insofar  as  that  may  be  per- 
missible under  constitutional  limitations.  It  remains 
a  legislative  and  not  a  constitutional  court  but  the 
procedure  of  appeal  from  its  decisions  is  without 
any  constitutional  barrier.  It  follows,  therefore, 
that  appeals  from  the  District  Court  for  Hawaii 
go  to  the  Court  of  Appeals  for  the  Ninth  Circuit 
except  in  those  cases  referred  to  in  Section  1253 
which  permit  direct  appeal  to  the  Supreme  Court 
of  the  United  States,  viz.,  apjDeals  from  decisions 
of  district  courts  of  three  judges.  All  other  appeal 
procedures  are  willed  out  and  obliterated  by  the  new 
Judicial  Code  which  has  amended  Section  86  of  the 
Organic  Act.  It  would  seem  to  have  been  the  inten- 
tion of  Congress  to  authorize  appeals  from  three- 
judge  decisions  of  the  District  Court  for  Hawaii 
direct  to  the  Supreme  Court  of  the  United  States. 

We  conclude  on  consideration  of  all  the  foregoing 
that  it  w^as  the  intention  of  Congress  by  the  enact- 
ment of  the  provisions  of  revised  Title  28  referred 
to  to  award  to  statutes  of  Hawaii  and  to  the  United 
States  District  Court  for  the  District  of  Hawaii 
status  whereby  the  provisions  of  Section  2281  must 
be  employed  to  test  the  constitutionality  of  terri- 
torial acts. 

If,  however,  we  are  wrong  in  our  conclusion  that 
we  are  a  properly  constituted  three- judge  court 
qualified  by  the  provisions  of  Section  2281  to  hear 
and  adjudicate  the  validity  of  the  statutes  involved 
iu  the  instant  cases,  we  think  that  we  are  authorized 
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to  do  so  as  the  United  States  District  Court  for  the 
District  of  Hawaii  comprised  of  three  judges  quali- 
fied to  sit  therein  and  sitting  en  banc.  As  we  stated 
in  Eeinecke  v.  Loper,  D.  C.  Haw.,  77  F.  Supp.  333, 
in  note  2  cited  to  the  text,  the  present  writer  was 
designated  to  sit  in  the  Court  of  Appeals  for  the 
Ninth  Circuit  by  Mr.  Chief  Justice  Vinson  pur- 
suant to  Section  135^  of  the  old  [46]  Judicial  Code. 
Thereafter,  he  was  designated  by  Senior  United 
States  Circuit  Judge  Francis  A.  Garrecht  of  the 
Ninth  Circuit  to  serve  temporarily  in  the  District 
Court  of  the  United  States  for  the  District  of  Ha- 
waii pursuant  to  Section  145"^  of  the  former  Judicial 
Code.  This  section  provided:  "Each  district  judge 
designated  and  assigned  under  the  provisions  of 
section  17  of  this  chapter  may  hold  separately  and 
at  the  same  time  a  district  court  in  the  district  or 
territory  to  which  such  judge  is  designated  and  as- 
signed and  discharge  all  the  judicial  duties  of  the 
district  or  territorial  judge  therein.^^  Each  circuit 
judge  designated  and  assigned  to  serve  temporarily 
as  a  circuit  judge  in  another  circuit  may  and  shall, 
during  the  period  of  his  assignment,  exercise  all  the 
judicial  powers  and  discharge  and  perform  all  the 
judicial  duties  of  and  be  subject  to  the  same  assign- 
ments of  duties  as  the  circuit  judges  of  the  circuit 


5^See  and  compare  Section  291  of  revised  Title  28. 

^"^See  and  compare  Section  291  of  revised  Title  28 
and  in  particular  subparagraphs  (c).  Compare  also 
Section  292  of  revised  Title  28. 


k 


^^Emphasis  added. 
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to  which  he  is  designated  and  assigned  for  tempo- 
rary duty."  See  also  Sections  15,  17  and  18  of  the 
old  Judicial  Code  and  Sections  291,  292,  295  and 
296,  constituting  Chapter  13  of  revised  Title  28, 
under  which  we  render  our  present  decisions.  It 
should  be  pointed  out  that  the  substance  of  the  per- 
tinent provisions  of  revised  Title  28  is  identical 
with  that  of  the  former  statutes  referred  to.  It 
follows,  therefore,  that  the  present  writer  by  ^drtue 
of  the  tw^o  assignments  and  designations  referred 
to  is  qualified  to  sit  in  and  to  determine  the  cases - 
at  bar  as  a  judge  sitting  in  the  District  Court  for 
the  District  of  Hawaii. 

Judge  George  B.  Harris,  a  District  Judge  for  the 
Northern  District  of  California,  was  also  assigned 
and  designated  to  sit  in  the  District  Court  for  the 
District  of  Hawaii  by  Senior  United  States  Circuit 
Judge  Garrecht  pursuant  to  the  provisions  of  Sec- 
tions 13  and  14  of  the  former  Judicial  Code  and 
sits  and  determines  the  instant  cases  pursuant  to 
the  provisions  of  revised  Title  28  referred  to  in  [47] 
the  previous  paragraph.  Chief  Judge  Delbert  E. 
Metzger  was  the  Senior  United  States  District 
Judge  of  the  District  Court  for  the  District  of  Ha- 
waii at  the  time  the  instant  cases  were  heard.^^  All 


s^It  may  be  asserted  that  the  District  Court  for 
Hawaii  when  it  sits  en  banc  may  not  be  comprised 
of  more  than  two  judges  since  Section  133  of  revised 
Title  28  pro\ddes,  as  did  Section  86  of  the  Organic 
Act,  for  only  two  district  judges  in  Hawaii.  Such  a 
limitation  in  our  opinion  does  not  exist.  Section 
132(b)  of  revised  Title  28  provides,  it  is  true,  that 
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three  judges,  therefore,  were  and  are  qualified  to 
sit  in  the  instant  cases  and  dispose  of  them  as  a 
court  of  the  District  Court  of  the  District  of  Hawaii 
sitting  en  banc.  In  conclusion  it  should  be  pointed 
out  that  our  decisions  are  unanimous.  See  Com- 
mission V.  Brashear  Lines,  312  U.  S.  621,  626. 

each  district  court  shall  consist  of  the  district  judges 
for  the  district  in  active  service.  But  that  sul)- 
section  also  provides  that,  "...  judges  designated 
or  assigned  shall  be  competent  to  sit  as  judges  of  the 
Court."  The  two  judges  sitting  in  this  case  with 
the  Chief  Judge  of  the  District  Court  were  thus 
designated  or  assigned  and  comprise  a  court  of  three 
judges  sitting  en  banc. 

The  other  District  Judge  for  Hawaii  did  not  sit. 
This  fact  does  not  prevent  this  tribunal  from  exer- 
cising jurisdiction  in  the  instant  cases  for  it  is  a 
rule  of  general  application  that  the  death,  disquali- 
fication or  absence  of  a  judge  will  not  deprive  the 
remaining  judges  of  the  court  of  authority  to  hold 
court  and  to  adjudicate  cases  provided  that  the 
number  of  the  court  is  not  reduced  below  that 
legally  required  for  the  transaction  of  business.  See 
14  Am.  Jur.,  Courts,  Sec.  58,  p.  282;  21  C.J.S., 
Courts,  Sec.  183(b),  p.  294,  and  the  authorities  cited 
therein.  See  also  the  opinion  of  Mr.  Chief  Justice 
Marshall  in  Pollard  v.  Dwight,  8  U.S.  251,  255-6; 
Frank  v.  Bayuk,  322  Pa.  282,  284,  185  A.  705,  706; 
Zimmerman  v.  Pennsylvania  R.  Co.,  293  Pa.  264, 
266,  142  A.  220;  In  re  McCormick's  Contested  Elec- 
tion, 281  Pa.  281,  285,  126  A.  568,  570;  Cowan  v. 
Murch,  97  Tenn.  590,  601,  37  S.W.  393,  396;  and 
Long  V.  State,  59  Tex.  Crim  Rep.  103,  116,  127  S.W. 
551,  558.  By  Section  132(c)  of  revised  Title  28,  a 
quorum  of  the  United  States  District  Court  for  the 
District  of  Hawaii  consists  of  but  one  judge.  Sec- 
tion 132(b)  seems  to  dispose  of  any  possible  doubt 
respecting  the  authority  of  the  three  judges  shown 
on  this  opinion  to  sit  en  banc  in  the  instant  cases 
and  to  adjudicate  the  issues  presented. 
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The  General  Jurisdiction  of  the  Court 
In  the  decision  of  this  court  in  Mo  Hock  Ke  Lok 
Po  V.  Stainback,  supra,  74  F.  Sui^p.  at  p.  853,  it 
was  said:  "The  court  sua  sponte  notes  that  the  ju- 
risdictional amount  of  [48]  Section  41  (1)  is  re- 
quired of  all  civil  suits  litigating  constitutional 
questions  except  those  stated  in  the  succeeding  27 
paragraphs  [of  Section  41].  No  one  of  these  gives 
the  district  courts  jurisdiction  of  a  deprivation  of 
a  right  created  by  territorial  law,  though  paragraph 
(14)  gives  such  jurisdiction  to  such  a  deprivation 
b}'  a  state  law  ...  It  thus  seems  that  Congress  in- 
tends that  a  territorial  invasion  of  the  right  in  con- 
trovery  involving  less  than  $3,000  should  have  its 
litigation  in  the  territorial  courts."  The  court  then 
rea-ched  the  conclusion  that  unless  appropriate 
amendments  as  to  jurisdictional  amounts  were  made 
the  complaint  w^ould  have  to  be  dismissed  as  to  the 
plaintiffs  designated. 

Whatever  may  have  been  the  extent  of  the  juris- 
diction of  the  District  Court  for  Hawaii  at  the  time 
of  the  decision  in  the  Mo  Hock  Ke  Lok  Po  case, 
viz.  on  October  22,  1947,  we  entertain  no  doubt  for 
the  reasons  stated  under  the  last  heading  of  this 
opinion  that  the  jurisdiction  of  the  District  Court 
for  Hawaii  is  for  the  purposes  of  the  instant  cases 
co-extensive  with  that  of  any  district  court  of  the 
United  States;  that  of  the  District  of  Nevada,  for 
example.  It  must  be  pointed  out  that  R.  S.  Section 
1979,  8  U.  S.  C.  A.  Section  43  provides  that:  ''Every 
person  who,  under  color  of  any  statute,  ordinance. 


i;,s'.  LL.W.U.  etc.  437 

regulation,  custom  or  usage,  of  any  State  or  Ter- 
ritory, subjects,  or  causes  to  be  subjected,  any  citi- 
zen of  the  United  States  or  other  person  within  the 
jurisdiction  thereof  to  the  deprivation  of  any  rights, 
privileges  or  immunities,  secured  by  the  Constitu- 
tion and  laws,  shall  be  liable  to  the  party  injured 
in  an  action  at  law,  suit  in  equity,  or  other  proper 
proceeding  for  redress."  See  also  R.  S.  Section 
1977,  8  IT.  S.  C.  A.  Section  41,  which  provides  that: 
*'A11  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  State  and 
Territory  to  make  and  enforce  contracts,  to  sue,  be 
I)arties,  give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security 
of  persons  and  property  as  is  enjoyed  by  white  citi- 
zens, and  shall  be  subject  [49]  to  like  pmiishment, 
pains,  penalties,  taxes,  licenses,  and  exactions  of 
every  kind,  and  to  no  other. ' ' 

Section  1343  of  revised  Title  28,  treating  of  civil 
rights,  provides:  "The  district  courts  shall  have 
original  jurisdiction  of  any  civil  action  authorized 
by  law  to  be  commenced  by  any  person:  (1)  To  re- 
cover damages  for  injury  to  his  person  or  property, 
or  because  of  the  deprivation  of  any  right  or  privi- 
lege of  a  citizen  of  the  United  States,  by  any  act 
done  in  furtherance  of  any  conspiracy  mentioned  in 
Section  47  of  Title  8;  (2)  To  recover  damages  from 
any  person  who  fails  to  prevent  or  to  aid  in  pre- 
venting any  wrongs  mentioned  in  Section  47  of  Title 
8  which  he  had  knowledge  w^ere  about  to  occur  and 
power  to  prevent;   [and  in  particular]    (3)   To  re- 
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dress  the  deprivation,  under  color  of  any  State  law, 
statute,  ordinance,  regulation,  custom  or  usage,  or 
any  right,  j^rivilege  or  immunit}^  secured  by  the 
Constitution  of  the  United  States  or  by  any  Act  of 
Congress  providing  for  equal  rights  of  citizens  or 
of  all  persons  within  the  jurisdiction  of  the  United 
States."  The  suits  at  bar  based  on  deprivation  of 
civil  rights,  may  be  maintained  without  allegations 
of  jurisdictional  amounts  as  was  required  by  old 
Section  24  (1),  now  Section  1331  of  revised  Title  28. 
See  Hague  v.  Committee  for  Industrial  Organiza- 
tion, 3  Cir.,  101  F.  2d  774.  788,  affirmed,  though 
modified  on  other  gromids,  in  Hague  v.  C.  I.  O.,  307 
U.  S.  496.  Nor  is  citizenship  a  necessary  factor. 
Id.  pp.  526  and  531.  We  so  hold  in  respect  to  both 
suits. 

As  we  have  stated,  the  two  major  industries  of 
the  Hawaiian  Islands  are  the  growing  of  sugar  cane 
and  pineapples  and  a  very  great  part  of  these  prod- 
ucts moves  in  commerce  to  the  United  States  main- 
land. It  cannot  be  doubted  that  the  interruption  of 
equable  and  peaceful  labor  relations  in  the  Territory 
by  strikes  in  the  sugar  and  pineapple  industries  will 
affect  disastrously  that  flow  of  commerce.  The  pro- 
visions of  the  Labor  Management  Relations  Act, 
1947,  29  U.  S.  C.  A.  Sections  157-8,  are  applicable 
to  the  Territory  of  Hawaii.  See  Rules  and  Regu- 
lations Implementing  [50]  National  Labor  Relations 
Act  amended  by  Labor  Management  Relations  Act, 
1947,  Series  5,  29  U.  S.  C.  A.  Section  203.7,  which 
states,  "The  term  'State'  as  used  herein  shall  in- 
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chide  .  .  .  all  .  .  .  territories  ...  of  the  United 
States."  Upon  analogy,  therefore,  to  the  doctrine 
enunciated  by  the  Supreme  Court  in  A.  F.  of  L.  v. 
Watson,  327  U.  S.  582,  589-592,  and  in  view  of  the 
findings  hereinafter  made  respecting  the  impact  of 
both  the  unlawful  assembly  and  riot  act  and  the  con- 
spiracy statute  of  the  Territory  of  Hawaii,  respec- 
tively Chapters  277  and  243  of  the  Revised  Laws  of 
Hawaii  1945,  and  the  manner  of  the  statutes'  en- 
forcement on  labor  relations  in  the  Territory,  w^e 
conclude  that  this  court  has  jurisdiction  of  the  in- 
stant causes  under  Section  1337  of  revised  Title 
28,  U.  S.  Code,  as  well  as  under  Section  1343  of 
that  title. 

As  to  the  Constitutionality  of  the  Unlawful  Assem- 
bly and  Riot  Act  of  the  Territory  of  Hawaii. 

It  will  be  borne  in  mind  that  the  individual 
plaintiffs,  Kaholokula  and  others,  Rania  aside,  at 
No.  836,  have  been  indicted  for  unlawful  assembly 
and  riot  and  conspiracy  in  the  indictment  No.  2365, 
and  that  the  individual  plaintiffs  at  No.  828,  Ka- 
wano  aside,  are  held  on  complamts  based  on  the 
unlawful  assembly  and  riot  act.  For  these  reasons 
the  constitutionality  of  both  statutes  is  attacked. 

The  unlawful  assembly  and  riot  act  of  the  Terri- 
tory of  Hawaii,  "Riots  and  Unlawful  Assemblies," 
Chapter  277,  as  contained  in  the  Revised  Laws  of 
Hawaii  1945,  in  pertinent  part  is  set  out  in  the  foot- 
note.^o  The  origin  of  the  law  is  shrouded  in  some  ob- 


^^Sec.  11570.     "Where  three  or  more  persons  are, 
of  their  ov^tq  authority,  assembled  together  with  dis- 
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scurity.  It  came  into  written  existence  through 
the  hands  of  the  Honorable  William  Little  Lee,  the 

turbanee,  tumult  and  violence,  and  strikins^  terror 
or  tending  to  strike  terror  into  others,  such  meeting 
is  an  unlawful  assembly  within  the  meaning  of  the 
provisions  of  this  chapter." 

Sec.  11571.  "A  riot  is  where  three  or  more  being 
m  unlawful  assembly  join  in  doing  or  actually  be- 
ginning to  do  an  act,  with  tumult  and  violence,  and 
striking  terror,  or  tending  to  strike  terror  into 
others." 

Sec.  11572.  "Menacing  language,  or  gestures,  or 
show  of  weaiDons  or  other  si^ns  or  demonstrations 
tending  to  excite  terror  in  others,  are  sufficient  vio- 
lence to  characterize  an  unlawful  assembly  or  riot." 

Sec.  11573.  "Concurrence  in  an  intent  of  tumult 
and  violence,  and  in  any  violent  tumultuous  act, 
tending  to  strike  terror  into  others,  is  a  sufficient 
joining  in  intent  to  constitute  a  riot,  though  the 
parties  concerned  did  not  previously  concur  in  in- 
tending the  act.  For  example,  where  T3ersons  present 
at  a  public  performance  concur  in  the  intent  to 
disturb  the  same  by  tumult  and  violence,  tending 
to  strike  terror;  or  concur  in  one  or  more  acts  of 
tumult  or  violence  tending  to  strike  terror,  done  by 
any  of  the  assembly." 

Sec.  11574.  "It  is  not  requisite  in  order  to  consti- 
tute an  unlawful  assembly  or  riot,  that  persons 
should  have  come  together  with  a  common  or  unlaw- 
ful intent,  or  in  any  unlawful  manner;  or  that  the 
object  of  the  meetins:,  or  the  act  done  or  intended, 
should  of  itself  be  unlawful.  The  tumult  and  vio- 
lence tending  to  excite  terror,  characterize  the  of- 
fense, though  the  persons  may  have  assembled  in  a 
lawful  manner,  and  though  the  object  of  the  meet- 
inu',  if  legally  pursued,  or  the  act  done  or  intended, 
if  performed  in  a  proper  manner,  would  be  lawful." 

Sec.  11575.  "Persons  present  at  a  riot  or  unlaw- 
ful assembly,  and  T3romoting  the  same  or  aiding, 
abetting,  encouraging  or  countenancing  the  parties 
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first  Chief  Justice  of  the  Supreme  Court  of  Ha- 
waii.   On  So])tember  27,  1847,  the  Kino'-apj^oiutcd 

concerned  therein  bv  words,  si,2:ns,  acts  or  otherwise, 
are  themselves  parties  thereto  and  principals 
therein." 

Sec.  11576.  '*In  case  of  an  unlawful  assembly 
beins^  by  proclamation  or  otherwise  ordered  to  dis- 
perse bv  any  one  havinc:'  le^uX  authority  to  disperse 
the  same,  anv  one  voluntarilv  remainin":  in  the  as- 
sembly after  notice  of  the  order,  except  for  keeping 
the  peace,  is  thereby  a  party  concerned  in  the  unlaw- 
ful assembly." 

Sec.  11577.  "Everv  person  present  in  an  unlaw- 
ful assembly  is  presumed  to  have  notice  of  an  order 
given  by  lawful  authority  in  lawful  manner  for  the 
same  to  disperse." 

Sec.  11578.  ''Whoever  is  suiltv  of  a  riot  or  un- 
lawful assemblv,  having  for  its  object  the  destruc- 
tion or  injury  of  anv  house,  building,  bridare,  wharf, 
or  other  erection  or  structure ;  or  the  destruction  or 
injury  of  anv  ship  or  vessel,  or  the  furniture,  ap- 
parel of  cargo  thereof,  shall  be  punished  bv  impris- 
onment at  hard  labor  not  more  than  two  vears,  or 
by  fine  not  exceeding:  five  hundred  dollars ;  and  shall 
also  be  answerable  to  any  person  injured  to  the  full 
amount  of  his  damage." 

Sec.  11579.  "Whoever  is  guiltv  of  beinar  a  party 
concerned  in  a  riot  or  unlawful  assembly  endanger- 
ins:  the  life,  limb,  health  or  liberty  of  any  person,  or 
in  any  other  riot  or  unlawful  assemblv,  not  of  the 
description  designated  in  section  11578,  shall  be  pun- 
ished bv  a  fine  not  exceeding  one  thousand  dollars  or 
by  imprisonment  at  hard  labor  for  not  more  than 
twenty  years." 

Sec.  11580.  "If  upon  the  trial  of  any  person  for 
being  concerned  in  a  riot  or  unlawful  assembly  as 
described  in  section  11579.  the  jurv  shall  not  be  sat- 
isfied that  such  person  is  guilty  thereof,  but  shall  be 
satisfied  that  he  is  guilty  of  anv  offense  mentioned  in 
section  11578,  then  the  jurv  mav  return  as  their 
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House  of  Nobles  and  Representatives  of  Hawaii 
by  resolution  authorized  Mr.  Lee  to  examine  the  laws 

verdict  that  he  is  not  guilty  of  the  offense  chars^ed, 
but  is  ffuiltv  of  such  offense,  and  he  may  be  iDunished 
accordins^ly. " 

Sec.  11581.  ''In  case  of  anv  riot  or  unlaw^ful  as- 
sembly in  any  town,  village  or  district,  it  shall  be 
the  duty  of  everv  district  maoistrate  there  resident, 
and  also  of  the  hi.2:h  sheriff,  sheriff,  and  his  deputies, 
and  of  the  chief  of  police  for  the  town,  village  or 
district  to  go  among  the  persons  so  assembled,  or  as 
near  to  them  as  may  be  wdth  safety,  and  in  the  name 
of  the  Territorv  to  command  all  the  persons  so  as- 
sembled immediately  and  peaceablv  to  disperse; 
and  if  the  persons  shall  not  thereupon  so  disperse, 
it  shall  be  the  duty  of  each  of  the  officers  to  command 
the  assistance  of  all  persons  present,  in  seizina'.  ar- 
resting and  securing  in  custody  the  persons  so  un- 
lawfully assembled,  so  that  they  mav  be  proceeded 
with  for  their  offense  according  to  law. ' ' 

Sec.  11582.  "If  any  persons  riotously  or  unlaw- 
fully assembled,  who  have  been  commanded  to  dis- 
perse bv  the  high  sheriff,  sheriff,  deputy  sheriff, 
chief  of  police,  or  district  magistrate,  shall  refuse  or 
neglect  to  disperse  wuthout  unnecessary  delay,  any 
two  of  the  officers  may  require  the  aid  of  a  suffi- 
cient number  of  persons  in  arms,  or  otherwise,  as 
may  be  necessarv,  and  shall  proceed  in  such  man- 
ner as  in  their  judgment  shall  be  expedient  forth- 
with to  disperse  and  suppress  the  unlawful,  riot- 
ous, or  tumultuous  assemblv,  and  seize  and  secure 
the  persons  composing  the  same,  so  that  they  may 
be  proceeded  with  according  to  law\" 

Sec.  11583.  "Wlienever  an  armed  force  shall  be 
called  out  for  the  purpose  of  suppressing  anv  tu- 
mult or  riot  or  unlawful  assembly,  or  to  disperse 
any  bodv  of  riotous  men,  the  armed  force  shall  obey 
such  orders  for  suppressing  the  riot  or  tumult  or 
for  dispersing  and  arresting  the  persons  wdio  are 
committing  any  of  the  said  offenses,  as  they  may 
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of  Hawaii  and  in  effect  to  compile  them.^^  The  un- 
lawful assembly  and  riot  act  may  perhaps  have 
been  in  existence  by  edict  promulgation  prior  to 
1833  when  King  Kamehameha  III  came  to  the 
throne.  The  law  appears  in  substance  in  the  Penal 
Code  of  the  Hawaiian  Islands  adopted  by  the  House 
of  Nobles  and  Representatives  on  June  21,  1850, 
known  colloquiall}^  as  ''Lee's  Compilation."  In 
any  event  it  is  clear  that  the  statute  predates  the 

receive  from  the  hisrh  sheriff,  sheriff,  or  chief  of 
police,  and  also  such  further  orders  as  they  may 
receive  after  they  shall  arrive  at  the  place  of  the 
unlawful,  riotous  or  tumultuous  assembly,  as  may 
be  given  bv  any  two  of  the  magistrates  or  officers 
mentioned  in  the  i^receding  section." 

Sec.  11584.  "If  bv  reason  of  the  efforts  made  by 
any  two  or  more  such  magistrates  or  officers,  or  by 
their  direction,  to  disperse  the  unlawful,  riotous  or 
tumultuous  assemblv.  or  to  seize  and  secure  the 
persons  composing  the  same,  who  have  refused  to 
disperse,  anv  such  person  or  any  other  person  then 
present,  as  spectators  or  otherwise,  shall  be  killed 
or  wounded,  the  ma2:istrates  and  officers  and  all  per- 
sons acting  by  their  order  or  under  their  direction 
shall  be  held  guiltless  and  justified  bv  law,  and  if 
any  of  the  magistrates  or  officers,  or  anv  person 
acting  under  their  authoritv  or  by  their  direction 
shall  be  killed  or  wounded,  all  the  persons  so  at  the 
time  unlawfullv,  riotouslv  or  tumultuously  assem- 
bled, and  all  other  persons  who,  when  commanded 
or  required,  shall  have  refused  to  aid  and  assist  the 
magistrates  or  officers,  shall  be  held  answerable 
therefor. ' ' 

^^See  Journal  House  of  Representatives,  Hawaii, 
September  27,  1847,  p.  15.  See  Defendants'  Ex- 
hibit P,  a  memorandum  prepared  by  Maude  Jones, 
Archivist,  Board  of  Commissioners  of  Public 
Archives. 
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Hawaiian  Constitution  of  1852  by  at  least  two  years. 
The  imlawful  assembly  and  riot  act  of  the  Ter- 
ritory of  Hawaii,  Sections  11570-11584,  Revised 
Laws  of  Hawaii  1945,  bears  a  startling  resemblance 
to  the  substance  of  the  riot  act  of  George  I/-    In- 


62Geo.  I,  Stat.  2,  c.  5.  Cf.  also  36  Geo.  Ill,  c.  8, 
and  discussion  in  Buckle.  Historv  of  Civilization  in 
Enoiand,  Vol.  I,  351,  cited  to  the  text  in  note  9  in 
Bridges  v.  California.  314  U.  S.  252  at  p.  265. 

The  statute  of  Geo.  I  is  as  follows : 

"Whereas  of  late  manv  rebellious  riots  and  tu- 
mults have  been  in  divers  parts  of  this  kingdom, 
to  the  disturbance  of  the  publick  peace,  and  the  en- 
dangering of  his  Majesties  person  and  govermnent, 
and  the  same  are  vet  continued  and  fomented  by 
persons  disaffected  to  his  Majesty,  presumins:  so 
to  do,  for  that  the  pmiishments  ])rovided  bv  the 
laws  now  in  being  are  not  adequate  to  such  hein- 
ous offences:  and  bv  such  rioters  his  Majesty  and 
his  administration  have  been  most  maliciously  and 
falsely  traduced,  with  an  intent  to  raise  divisions, 
and  to  alienate  the  affections  of  the  people  from  his 
Majesty:  Therefore  for  the  preventing  and  sup- 
pressing of  such  riots  and  tumults,  and  for  the  more 
speedy  and  effectual  punishing  the  offenders  therein, 
be  it  enacted  bv  the  Kings  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  of  the  connnons.  in  this 
present  Parliament  assembled,  and  bv  the  authority 
of  the  same,  that :  If  any  persons,  to  the  number  of 
twelve  or  more,  being  unlawfully,  riotouslv,  and  tu- 
multuously  assembled  together,  to  the  distiu^bance 
of  the  pul^lick  peace,  at  any  time  after  the  last  day 
of  July  in  the  vear  of  our  Lord  one  thousand  seven 
hmidred  and  fifteen,  and  being  required  or  com- 
manded by  any  one  or  more  justice  or  justices  of 
the  peace,  or  Idv  the  sheriff  of  the  countv.  or  his 
under-sheriff,  or  by  the  mayor,  bailiff  or  bailiffs,  or 
other  head  officer,  or  justice  of  the  peace  of  any 
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deed,  it  may  be  fairly  stated  that  [54]  the  George 
First  statute  is  more  favorable  to  the  public  and  to 
civil  rio-hts  than  is  the  unlawful  assembly  and  riot 

city  or  town-corporate,  where  such  assembly  shall 
be,  by  proclamation  to  be  made  in  the  Kin^s  name, 
in  the  form  hereinafter  directed,  to  disperse  them- 
selves, and  peaceablv  to  depart  to  their  habitations 
or  to  their  lawful  business,  shall  to  the  number  of 
twelve  or  more  (notwithstanding'  such  proclamation 
made)  mdawfullv,  riotouslv  and  tumultuouslv  re- 
main or  continue  too:ether  bv  the  space  of  one  hour 
after  such  command  or  request  made  by  proclama- 
tion that  then  such  continuina:  tos'ether  to  the  num- 
ber of  twelve  or  more,  after  such  command  or  re- 
quest made  by  proclamation,  shall  be  adjud.s^ed  fel- 
ony without  benefit  of  clero-y,  and  the  offenders 
therein  shall  be  juda'ed  felons,  and  shall  suffer  death 
as  in  case  of  felony  without  benefit  of  cleroy. 

"II.  And  be  it  further  enacted  bv  the  authority 
aforesaid,  That  the  order  and  form  of  the  proclama- 
tions that  shall  be  made  by  the  authority  of  this  Act 
shall  be  as  hereafter  followetli,  (that  is  to  say)  the 
justice  of  the  peace,  or  other  person  authorized  by 
this  Act  to  make  the  said  proclamation,  shall,  among 
the  said  rioters,  or  as  near  to  them  as  he  can  safely 
come,  with  a  loud  voice  command  or  cause  to  be 
commanded  silence  to  be  while  proclamation  is  mak- 
ing- and  after  that,  shall  openlv  and  with  loud  voice 
make  or  cause  to  be  made  proclamation  in  this  words 
or  like  in  effect :  Our  soverei2:n  lord  the  King  charg- 
eth  and  commandeth  all  persons,  being  assembled, 
immediatelv  to  disperse  themselves,  and  peaceably 
to  depart  to  their  habitations  or  to  their  lawful 
business,  upon  the  pains  contained  in  the  Act  made 
in  the  first  year  of  King  George,  for  preventing  tu- 
mults and  riotous  assemblies.    God  save  the  King. 

"And  every  such  justice  and  justices  of  the  peace, 
sheriff,  under-sheriff,  mayor,  bailiff,  and  other  head 
officer  aforesaid,  within  the  limits  of  their  respective 
jurisdictions,  are  hereby  authorized,  impowered,  and 
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act  of  Hawaii.  It  should  be  noted  at  the  outset  that 
the  statute  of  George  I  deemed  a  gathering  not  to 
be  dangerous  [56]  imtil  t\Yelve  persons  had  assem- 

required,  on  notice  or  knowledge  of  anv  such  unlaw- 
ful, riotous,  and  tumultuous  assembly,  to  resort  to 
the  place  where  such  unlawful,  riotous,  and  tumultu- 
ous assembly  shall  be,  of  persons  to  the  number  of 
twelve  or  more,  and  there  to  make  or  cause  to  be 
made  i^roclamation  in  manner  aforesaid. 

"III.  And  be  it  further  enacted  bv  the  Authority 
aforesaid.  That  if  such  persons  so  unlawfully,  riot- 
ously, and  tumultuouslv  assembled,  or  twelve  or 
more  of  them,  after  proclamation  made  in  manner 
aforesaid,  shall  continue  together,  and  not  disperse 
themselves  within  one  hour,  that  then  it  shall  and 
may  be  lawful  to  and  for  everv  justice  of  the  peace, 
Sheriff  or  under-sheriff  of  the  county  where  such  as- 
sembly shall  be.  and  also  to  and  for  everv  hisfh  or 
petty  constable,  and  other  peace-officer  within  such 
coimty.  also  to  and  for  everv  mavor.  justice  of  the 
peace,  sheriff,  bailiff,  and  other  head  officer,  high 
or  petty  constable,  and  other  peace-officer  of  any 
city  or  town-corporate  where  such  assembly  shall 
be,  and  to  and  for  such  other  person  and  persons 
as  shall  be  commanded  to  be  assisting  unto  any  such 
justice  of  the  peace,  sheriff  or  under-sheriff,  mayor, 
bailiff,  or  other  head  officer  aforesaid  f who  are  here- 
by authorized  and  impowered  to  command  all  his 
Majesties  subjects  of  age  and  ability  to  be  assist- 
ine  to  them  therein")  to  seize  and  apprehend,  and 
they  are  herebv  required  to  seize  and  apprehend 
such  persons  so  unlawfullv.  riotously,  and  tumultu- 
ouslv continuins:  together  after  proclamation  made 
as  aforesaid,  and  forthwith  to  cany  the  persons  so 
apprehended  before  one  or  more  of  his  Majesties 
justices  of  the  peace  of  the  countv  or  place  where 
such  persons  shall  be  so  apprehended,  in  order  to 
their  beine  proceeded  against  for  such  their  of- 
fences accordins:  to  law;  and  that  if  the  persons 
so  unlawfully,  riotously,  and  tumultuouslv  assem- 
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bled,  whereas  the  territorial  statute  considers  an  as- 
sembly of  "three  or  more  persons"  as  containing-  a 
threat  of  danger.    Both  statutes  seem  to  consider  a 

bled,  or  any  of  them,  shall  happen  to  be  killed, 
maimed,  or  hurt  in  the  dispersins:,  seizins-,  or  ap- 
prehending, or  endeavourinc:  to  disperse,  seize,  or 
apprehend  them,  by  reason  of  their  resisting  the  per- 
sons so  dispersing,  seizing,  or  apprehendina*  or  en- 
deavouring to  disperse,  seize,  or  apprehend  them, 
that  then  every  such  justice  of  the  peace,  sheriff, 
under-sheriff,  mayor,  bailiff,  head  officer,  high  or 
petty  constable,  or  other  peace-officer,  and  all  and 
singular  7)ersons,  being  aiding  and  assisting  to  them, 
or  any  of  them,  shall  be  free,  discharged,  and  in- 
demnified, as  well  aeainst  the  Kings  Majesty,  his 
heirs  and  successors,  as  against  all  and  every  other 
person  and  persons  of.  for,  or  concerning  the  killing, 
maiming,  or  hurting  of  any  such  person  or  persons, 
so  unlawfully,  riotouslv  and  tumultuouslv  assem- 
bled, that  shall  happen  to  be  so  killed,  maimed,  or 
hurt  as  aforesaid. 

' '  IV.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  if  anv  persons  unlawfully,  riotously 
and  tumultuouslv  assembled  together,  to  the  disturb- 
ance of  the  publick  peace,  shall  unlawfully,  and  with 
force  demolish  or  pull  down,  or  begin  to  demolish  or 
pull  down  anv  church  or  chapel,  or  anv  building  for 
religious  worship  certified  and  registered  according 
to  the  statute  made  in  the  first  vear  of  the  reign 
of  the  late  King  William  and  Queen  Mary,  intitled, 
An  Act  for  exempting  their  Majesties  iProtestant 
subjects  dissenting  from  the  Church  of  England 
from  the  penalties  of  certain  laws,  or  anv  dwelling- 
house,  barn,  stable,  or  other  out-house,  that  then 
every  such  demolishing,  or  pulling  down,  or  begin- 
ning to  demolish,  or  pull  down,  shall  be  adjudged 
felony  without  benefit  of  clergy,  and  the  offenders 
therein  shall  be  adjudged  felons,  and  shall  suffer 
death  as  in  case  of  felonv  without  benefit  of  clergy. 
[This  section  repealed  7  &  8  Geo.  4,  c.  27,  s.  1.] 
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gathering  of  persons  "of  their  own  authority,"  as 
contradistinguished  from  a  gathering  authorized  by 
the  sovereign,   as  menacing  to  public   order.    The 

''V.  Pro^dded  always,  and  be  it  further  enacted 
by  the  authority  aforesaid,  That  if  any  person  or 
persons  do  or  shall,  with  force  and  arms,  wilfully 
and  knowinsfly  oppose,  obstruct,  or  in  anv  mamier 
wilfully  and  knowing'lv  lett,  hinder,  or  hurt  any  per- 
son or  persons  that  shall  begin  to  proclaim  or  2:0  to 
proclaim  according  to  the  proclamation  hereby  di- 
rected to  be  made,  whereby  such  proclamation  shall 
not  be  made,  that  then  everv  such  opposing,  ob- 
structino\  lettino\  hindrins;,  or  hurting  such  person 
or  persons  so  beginning  or  going  to  make  such  proc- 
lamation as  aforesaid,  shall  be  adiudged  felony  with- 
out benefit  of  clergy,  and  the  offenders  therein  shall 
be  adjudged  felons,  and  shall  suffer  death  as  in  case 
of  felon V,  without  benefit  of  clergy:  and  that  also 
every  such  person  or  persons  so  being  milawfulh^, 
riotouslv  and  tumultuously  assembled,  to  the  num- 
ber of  twelve,  as  aforesaid,  or  more,  to  whom  proc- 
lamation should  or  ought  to  have  been  made  if  the 
same  had  not  been  hindred,  as  aforesaid,  shall  like- 
wise, in  case  thev  are  anv  of  them,  to  the  number  of 
twelve  or  more,  shall  continue  together,  and  not  dis- 
perse themselves  within  one  hour  after  such  lett  or 
hindrance  so  made,  having  knowledge  of  such  lett 
or  hindrance  so  made,  shall  be  adiudged  felons,  and 
shall  suffer  death  as  in  case  of  felonv  without  bene- 
fit of  clergv. 

"YI.  And  be  it  further  enacted  bv  the  authority 
aforesaid.  That  if  after  the  said  last  dav  of  July  one 
thousand  seven  hundred  and  fifteen,  anv  such  church 
or  chapel,  or  anv  such  building  for  religious  wor- 
ship, or  anv  such  dwelling-house,  barn,  stable,  or 
other  out-house,  shall  be  demolished  or  pulled  down 
wholly,  or  in  part,  bv  any  persons  so  unlawfully, 
riotouslv  and  tumultuouslv  assembled,  that  then,  in 
case  such  church,  chapel,  building  for  religious  wor- 
ship, dwelling-house,  barn,  stable  or  out-house,  shall 


vs.  I.L.W.U.  etc.  449 

statute  of  George  the  First  required  law  enforce- 
ment officers  to  order  a  riotous  crowd  to  disperse, 
and  there  had  to  be  a  failure  on  the  part  of  the 

be  out  of  any  City  or  Town,  that  is  either  a  county 
of  itself,  or  is  not  within  any  hundred,  that  then  the 
inhabitants  of  the  hundred  in  which  such  damage 
shall  be  done,  shall  be  liable  to  yield  damages  to  the 
person  or  persons  in.iured,  and  damnified  by  such 
demolishing'  or  pullins:  dow^n  wholly  or  in  part ;  and 
such  damages  shall  and  may  be  recoyered  by  ac- 
tion to  be  brought  in  any  of  his  Majesty's  Courts  of 
Record  at  Westminster  (wherein  no  essoin,  protec- 
tion, or  wager  of  law,  or  any  imparlance  shall  be 
allowed)  by  the  person  or  persons  damnified  thereby, 
against  anv  two  or  more  of  the  inhabitants  of  such 
hundred,  such  action  for  damages  to  any  church  or 
chapel  to  be  brought  in  the  name  of  the  rector,  yicar 
or  curate  of  such  church  or  chapel  that  shall  be  so 
damnified,  in  trust  for  applying  the  damages  to  be 
recoyered  in  rebuilding  or  repairinsr  such  church 
or  chapel;  and  that  iudgment  being  giyen  for  the 
plaintiff  or  plaintiffs  in  such  action,  the  damages  so 
to  be  recoyered  shall,  at  the  request  of  such  plain- 
tiff or  plaintiffs,  his  or  their  executors  or  adminis- 
trators, be  raised  and  leyied  on  the  inhabitants  of 
such  hundred,  and  paid  to  such  plaintiff  or  plaintiffs 
in  such  mamier  and  form,  and  by  such  ways  and 
means,  as  are  proyided  by  the  statute  made  in  the 
seyen  and  twentieth  year  of  the  reign  of  Queen 
Elizabeth,  for  reimbursing  the  persons  on  w^hom  any 
money  recoyered  against  any  hundred  by  any  party 
robbed,  shall  be  leyied :  And  in  case  any  such  church, 
chapel,  building  for  religious  worship,  dwelling- 
house,  barn,  stable,  or  out-house  so  damnified,  shall 
be  in  any  city  or  town  that  is  either  a  county  of  it- 
self, or  is  not  within  any  hundred,  that  then  such 
damages  shall  and  may  be  recoyered  by  action  to 
be  brought  in  manner  aforesaid  (wherein  no  essoin, 
protection  or  w^ager  of  law,  or  any  imparlance  shall 
be  allowed)  against  two  or  more  inhabitants  of  such 
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people  to  obey  this  command  before  the  severe 
penalties  of  the  statute  could  be  invoked.  But  the 
Supreme  Court  of  Hawaii  in  Territory  of  Hawaii  v. 

city  or  town;  and  judsrment  being  2:iven  for  the 
plaintiff  or  plaintiffs  in  such  action,  the  dama,2:es  so 
to  be  recovered  shall,  at  the  request  of  such  plaintiff 
or  plaintiffs,  his  or  their  executors  or  administra- 
tors, made  to  the  .justices  of  the  peace  of  such  city 
or  town,  at  anv  Quarter-Sessions  to  be  holden  for 
the  said  city  or  to^\'n,  be  raised  and  levied  on  the 
inhabitants  of  such  city  or  town,  and  paid  to  such 
plaintiff  or  plaintiffs,  in  such  manner  and  form,  and 
by  such  ways  and  means,  as  are  provided  bv  the 
said  statute  made  in  the  seven  and  twentieth  year 
of  the  reign  of  Queen  Elizabeth,  for  reimbursing 
the  person  or  persons  on  whom  anv  money  recovered 
against  anv  hundred  by  any  partv  robbed,  shall  be 
levied.  [This  section  repealed  7  &  8  Geo.  4,  c.  27, 
s.  1.1 

''VII.  And  be  it  further  enacted  bv  the  author- 
ity aforesaid.  That  this  Act  shall  be  openlv  read  at 
every  Quarter-Sessions,  and  at  every  leet  or  law- 
day. 

"VIII.  Provided  always,  That  no  person  or  per- 
sons shall  be  prosecuted  by  virtue  of  this  act,  for 
any  offence  or  offences  committed  contrary  to  the 
same,  unless  such  prosecution  be  commenced  within 
twelve  months  after  the  offence  committed. 

"IX.  And  be  it  further  enacted  bv  the  authority 
aforesaid,  That  the  sheriffs  and  their  deputies,  stew- 
ards and  their  deputies,  bailes  of  regalities  and  their 
deputies,  magistrates  of  royal  boroughs,  and  all 
other  inferior  judges  and  magistrates,  and  also  all 
high  and  pettv-constables,  or  other  peace-officers 
and  Countv,  stewartry,  city,  or  town,  within  that 
part  of  Great  Britain  called  Scotland,  shall  have 
the  same  powers  and  authority  for  puttina^  this  pres- 
ent act  in  execution  within  Scotland,  as  the  justices 
of  the  peace  and  other  magistrates  aforesaid,  re- 
spectivelv  have  by  virtue  of  this  Act,  within  and 
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Joseph  Kaholokula,  et  al.,  supra,  37  Haw.  at  p. 
639,  held  that  no  command  to  disperse  was  neces- 
sary in  order  that  the  penalties  prescribed  by  the 
law  might  be  invoked.  See  in  particular  the  Court's 
interpretation  of  Section  11581.63  Under  the  statute 

for  the  other  parts  of  this  kingdom;  and  that  all 
and  every  i:)erson  and  persons  who  shall  at  any  time 
be  convicted  of  any  of  the  offences  aforementioned, 
within  that  part  of  Great  Britain  called  Scotland, 
shall  for  such  ofense  incur  and  suffer  the  pain  of 
death  and  confiscation  of  moveables:  And  also  that 
all  prosecutions  for  repairina^  the  damages  of  any 
church  or  chapel,  or  any  building  for  relisrious  wor- 
ship, or  any  dwelling-house,  barn,  stable,  or  out- 
house, w^hich  shall  be  demolished  or  pulled  down  in 
whole  or  in  part,  within  Scotland,  by  any  person  un- 
lawfully, riotously  or  tumultuouslv  assembled,  shall 
and  may  be  recovered  bv  summary  action,  at  the  in- 
stance of  the  party  aggrieved,  his  or  her  heirs,  or 
executors,  against  the  county,  stewartrv,  citv  or  bor- 
ough respectively,  where  such  disorders  shall  hap- 
pen, the  magistrates  being  summoned  in  the  ordinary 
form,  and  the  several  counties  and  stewartries  called 
by  edictal  citation  at  the  market-cross  of  the  head- 
borough  of  such  county  or  stewartry  respectively, 
and  that  in  general,  without  mentioning  their  names 
and  designations. 

"X.  Provided,  and  it  is  hereby  declared.  That 
this  Act  shall  extend  to  all  places  for  religious  wor- 
ship in  that  part  of  Great  Britain  called  Scotland, 
which  w^ere  tolerated  by  law.  and  where  his  Majesty 
King  George,  the  Prince  and  Princes  of  Wales,  and 
their  issue  are  prayed  for  in  express  words." 

63We  note  parenthetically  that  none  of  the  officers 
present  during  the  course  of  the  Paia  incident,  prob- 
ably twenty  in  number,  gave  any  order  requiring  the 
strikers  to  disperse  and  that  the  Loiterina-  statute. 
Section  11773,  was  read  by  Assistant  Chief  of  Po- 
lice Freitas. 
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of  George  I  no  felony  was  committed  unless  the 
rioters  remained  together  for  a  period  of  an  hour 
after  an  order  to  disperse  was  given.  The  terri- 
torial statute  is  not  clear  in  respect  [57]  to  the  length 
of  time  that  rioters  must  remain  together.  The 
crime  under  the  ruling  of  the  Supreme  Court  of 
Hawaii  in  the  Kaholokula  case  seems  to  be  com- 
pleted eo  instanti  when  three  or  more  persons  have 
assembled  under  the  conditions  set  out  in  vSection 
11570.  Section  11576,  relating  to  the  crowd  re- 
maining together  after  an  order  to  disperse  is  given, 
therefore  becomes  of  little  relevancy. 

Section  11570  of  the  unlawful  assembly  and  riot 
act  of  Hawaii  undertakes  to  define  "an  unlawful 
assembly."  Any  assembly  of  three  or  more  persons 
"of  their  own  authority"  which  meets  or  gathers 
^\^th  disturbance,  tumult  and  violence  "striking 
terror  or  tending  to  strike  terror  into  others"  is 
brought  within  the  purview  of  Chapter  277.  Any 
large  group  of  persons  (unless  they  be  persons  sub- 
ject to  discipline  such  as  a  company  of  soldiers 
turning  out  to  fall  in)  ordinarily  will  meet  or  gather 
with  some  disturbance  or  tumult.  Three  persons  in 
assembly,  however,  would  have  to  exert  their  phys- 
ical capabilities  to  a  considerable  degree  to  meet 
with  appreciable  disturbance  or  tumult.  The  word 
"violence"  employed  in  the  section  surely  has  its 
ordinary  legal  meaning:  "The  abuse  of  force.  That 
force  which  is  employed  against  common  right, 
against  the  laws,  and  against  public  liberty.",  "Vio- 
lence is  synonomous  with  physical  force  .  .  .".   Bou- 
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vier's  Law  Dictionary,  Rawle's  3rd  Revision.  This 
much  of  the  section  is  plain.  But  Section  11570 
goes  on  to  provide  that  the  disturbance,  tiunult  and 
violence  must  be  one  "striking  terror  or  tending 
to  strike  terror  inta  others  *  *  *"  The  test  here 
laid  down  is  purely  subjective  and  is  very  vague. 
An  old  fashioned  charivari  would  come  within  the 
section's  ambit.  The  test  of  reasonableness  is  ab- 
sent from  the  statute. 

But  the  definition  is  further  complicated  by  the 
provisions  of  Section  11572  which  contains  a  broader 
characterization  of  "an  unlawful  assembly"  and 
also,  as  we  shall  see,  of  a  "riot."  Menacing  lan- 
guage or  menacing  gestures,  or  show  of  weaj^ons  ' '  or 
other  signs  or  demonstrations  [58]  tending  to  ex- 
cite terror  in  others"  are  stated  to  be  "sufficient 
violence  to  characterize  an  unlawful  assembly."  A 
political  meeting,  the  participants  in  which  carry 
banners  or  transparencies  attacking  members  of 
the  opposition  party  and  stating  that  they  will  be 
put  out  of  public  office,  would  lie  within  the  pur- 
view of  the  words  of  the  section  last  quoted.  In 
short,  any  violence  or  attack,  even  a  verbal  or 
printed  one,  would  make  the  members  of  a  gather- 
ing liable  to  the  penalties  prescribed  by  the  statute. 
Any  gathering  of  pickets,  or  any  picketing,  how- 
ever peaceful,  might  well  "excite  terror"  in  the 
mind  of  an  employer  of  labor.  Indeed  the  statute 
received  such  an  interpretation  in  effect  from  the 
Circuit  Court  of  the  Second  Circuit  by  Judge  Wirtz, 
when  he  issued  the  ex  parte  injunction  referred  to 
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above.  See  note  21,  supra.  Section  11570  read  in 
conjunction  with  Section  11572  is  so  vague  that  it 
necessarily  fails  to  meet  the  test  of  certainty  laid 
down  by  the  Supreme  Court  of  the  United  States  in 
Lanzetta  v.  New  Jersey,  306  'U.  S.  451,  453,  and 
United  States  v.  Cohen  Grocery  Co.,  255  U.  S.  81. 

Concerning  Section  11571,  which  defines  a  "riot," 
the  same  lack  of  clarity  is  apparent  for  the  section 
states  nothing  more  than  "...  where  three  or  more 
being  in  unlaw^ful  assembly  join  in  doing  or  actu- 
ally beginning  to  do  an  act,  with  tumult  and  vio- 
lence, and  striking  terror,  or  tending  to  strike  ter- 
ror into  others."  Again  the  test  "striking  terror 
or  tending  to  strike  terror  into  others,"  is  neces- 
sarily one  which  must  be  purely  subjective  and 
hence  objectionable.  Moreover,  Section  11572,  as 
is  the  case  in  regard  to  the  definition  of  "an  mi- 
lawful  assmbly"  under  Section  11570,  has  been  in- 
terpolated into  Section  11571,  "...  any  gestures  .  .  . 
tending  to  excite  terror  in  others,  are  sufficient  to 
characterize  ...  [a]  riot." 

Section  11573  deals  with  concurrence  in  intent. 
The  provisions  of  this  section  are  unusual.  We 
shall  not  repeat  them  in  detail  in  this  opinion  but 
we  point  out  that  the  first  part  of  the  section  pro- 
vides that  "Concurrence  in  [59]  an  intent  of  tiunult 
and  violence  [to  be  read  of  course  in  connection 
with  the  definitions  of  Section  11570],  and  in  any 
violent  tumultuous  act,  tending  to  strike  terror  into 
others,  is  a  sufficient  joining  in  intent  to  constitute 
a  riot  ..."   It  should  be  noted  that  a  fair  reading 
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of  the  statute  requires  the  conclusion  that  '*an  in- 
tent of  tumult  and  violence"  is  of  itself  "a  suffi- 
cient joining  in  intent  to  constitute  a  riot."  The 
phrase  "and  in  any  violent  tumultuous  act,"  sepa- 
rated in  the  text  by  commas,  is  plainly  another  and 
a  separate  ground  upon  which  a  "joining  in  intent 
to  constitute  a  riot"  may  be  found.  We  would 
agree  that  any  violent  tumultuous  act  on  the  part 
of  a  member  of  a  mob  could  and  should  be  suffi- 
cient to  join  the  actor  in  the  common  unlawful 
intent  to  maintain  a  riot.  But  the  section  goes 
much  further  than  this  and,  as  we  have  indicated, 
makes  a  state  of  mind,  without  an  overt  act,  ille- 
gal and  subject  to  the  penalties  of  the  statute.  In- 
deed, it  is  fair  to  say  that  Section  11573  supplies 
guilt  by  a  kind  of  association.  Guilt  could  be  im- 
plied by  the  mere  presence  at  the  scene  of  any  per- 
son. There  is  no  reasonable  certainty  in  the  sec- 
tion. 

Section  11574  states  that  "It  is  not  requisite  in 
order  to  constitute  an  unlawful  assembly  or  riot, 
that  persons  should  have  come  together  with  a  com- 
mon or  unlawful  intent,  or  in  any  unlawful  man- 
ner; or  that  the  object  of  the  meeting,  or  the  act 
done  or  intended,  should  of  itself  be  unlawful." 
The  second  sentence  provides  that  "The  tumult  and 
violence  tending  to  excite  terror  characterize  the 
offense,  though  the  persons  may  have  assembled  in 
a  lawful  manner,  and  though  the  object  of  the  meet- 
ing, if  legally  pursued,  or  the  act  done  or  intended, 
if  performed  in  a  proper  mamier,  would  be  law- 
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fill."  We  do  not  know  what  this  language  means 
and  counsel  have  suggested  no  helpful  solution.  Cf. 
the  opinion  of  the  Supreme  Court  of  Hawaii  in 
Kaholokula  case,  supra,  37  Haw.  at  pp.  628-9.  The 
section  seems  to  intend  the  effect,  however,  that  if 
any  terror  be  excited,  a  lawful  meeting  performing 
lawful  acts  [60]  would  fall  within  the  ambit  of 
Chapter  277  and  the  participants  therein  would 
become  subject  to  the  penalties  of  the  statute.64 

Section  11575  deals  with  jDromoting  .or  aiding  a 
riot  or  unlawful  assembly  and  states  that  any  one 
present  aiding,  abetting,  encouraging  or  "counte- 
nancing" the  parties  concerned  therein  by  words, 
signs,  acts,  "or  otherwise"  are  themselves  princi- 
pals therein.  The  verb  "countenance"  means  "to 
give  countenance  to;  to  encourage;  favor;  ap- 
prove. "^^  It  would  necessarily  follow  that  anyone 
whose  mien  or  appearance  was  deemed  to  favor  the 
assembly  would  himself  be  guilty  as  a  principal. 

Section  11576  provides  simply  that  upon  "an  un- 
lawful assembly"  being  ordered  to  disperse  by  any- 
one having  legal  authorit}^  to  order  it  to  disperse, 
any  person  voluntarily  remaining  in  the  assembly, 
"except  for  keeping  the  peace"  is  "...  a  party  con- 


^^Sections  11572-4  are  said  by  the  Supreme  Court 
of  Hawaii  in  the  Kaholokula  case,  37  Haw.  at  p. 
628,  to  be  "explanatory  of  statutory  definitions  of 
the  offenses  of  unlawful  assembly  and  riot ..."  But 
the  sections  cited  seem  to  us  to  go  much  further 
than  this  explanation  suggests. 

^^Webster's  New  International  Dictionary,  2nd 
Edition. 
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cerned  iii  the  unlawful  assembly."  It  was  the  ob- 
vious intent  of  the  framers  of  this  section  to  make 
anyone  remaining  on  the  scene,  after  an  order  to 
disperse  was  given,  a  participant  in  the  crime  and 
subject  to  the  penalties  of  the  act.  But  Section 
11577  provides  that  ^' Every  person  present  in  an 
unlawful  assembly  is  presumed  to  have  notice  of 
an  order  .  .  ."  to  disperse.  Here  guilt  is  created 
by  presumption. 

As  we  have  indicated,  Section  11572  provides  that 
any  menacing  language  or  gestures  or  other  signs 
or  demonstrations  tending  to  excite  terror  in  oth- 
ers are  sufficient  to  characterize  an  assembly  as 
unlawful.  Section  11579  provides  that  "Whoever 
is  guilty  of  being  a  part^  concerned  in  a  riot  or 
unlawful  assembly  endangering  the  life,  limb,  health 
or  liberty  of  any  person"  shall  be  punished  by  a 
fine  not  exceeding  $1,000  or  by  imprisonment  at 
hard  labor  for  not  more  than  twenty  years.  But 
the  clause  just  [61]  quoted  is  qualified  by  the  phrase 
''not  of  the  description  designated  in  section  11578." 
The  provisions  of  Section  11572  would  seem  to 
make  any  person  found  guilty  of  luilawful  assem- 
bly and  riot  (other  than  persons  engaging  in  riots 
with  the  object  of  destruction  of  property  desig- 
nated in  Section  11578)  subject  to  a  term  of  impris- 
onment at  hard  labor  for  not  more  than  twenty 
years.66  Cf.  the  comments  of  the  Supreme  Court  of 


6^See,  however,  the  provisions  of  Section  10842 
of  the  Revised  Laws  of  Hawaii  1945,  relating  to 
indeterminate  sentences. 
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Hawaii  in  the  Kaliolokula  case,  37  Haw.  at  pp. 
628-9. 

No  part  of  the  text  of  Section  11580  need  be  re- 
peated here.  The  Supreme  Court  of  Haw^aii  seemed 
to  entertain  doubts  as  to  its  validity  in  the  Kaholo- 
kula  case.  Id.  at  p.  641.  The  section's  meaning 
turns  on  the  interpretation  of  Section  11579  and 
we  think  the  terms  of  Section  11580  are  so  indefi- 
nite and  uncertain  as  to  fall  clearly  within  the  ban 
of  the  decisions  of  the  Supreme  Court  of  the  United 
States  last  cited  herein.  Indeed,  as  we  have  indi- 
cated, the  whole  statute  falls  within  the  interdic- 
tion.  No  part  of  it  can  be  saved. 

But  Chapter  277  possesses  other  substantial  vices. 
We  entertain  no  doubt  that  the  provisions  of  the 
First  Amendment  to  the  Constitution  of  the  United 
States  are  applicable  to  the  Territory  of  Haw^aii. 
See  Farrington  v.  Tokushige,  273  U.  S.  284,  298-9. 
See  the  Mo  Hock  Ke  Lok  Po  case.  If  not,  it  is  clear 
that  the  provisions  of  the  Fifth  Amendment  do  ap- 
ply despite  the  fact  that  Hawaii  is  a  territory. 
We  have  likened  Chapter  277  to  the  riot  act  of 
George  the  First.  Like  that  statute  it  is  a  gross 
trespass  on  the  rights  of  free  speech  and  assem- 
bly as  guaranteed  by  the  Constitution  of  the  United 
States.  That  the  Supreme  Court  of  the  United 
States  would  so  regard  it  we  think  it  is  implicit 
in  the  statements  made  by  Mr.  Justice  Black  in 
Bridges  v.  California,  314  U.  S.  252,  265.  He  said 
specifically  that  "...  the  restrictions  upon  assem- 
bly^ then  prevalent  in  England  would  have  been 
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regarded  [62]  as  measures  which  the  Constitution 
prohibited  the  American  Congress  from  passing." 
Note  "9"  cited  to  the  text  of  Mr.  Justice  Black's 
opinion,  as  has  been  said,  refers  specifically  to  the 
riot  act  of  George  I.  Compare  the  treatment  by  the 
Supreme  Court  of  the  United  States^^  of  like  re- 
strictions which  have  been  attempted  to  be  placed 
upon  the  rights  guaranteed  against  encroachment 
by  the  first  ten  Amendments  to  the  Constitution. 

The  statute  sub  judice  must  be  judged  upon  its 
face.  The  case  of  Thornhill  v.  Alabama,  310  U.  S. 
88,  is  particularly  apposite.  The  Alal^ama  statute 
(Section  3448  of  the  State  Code  of  1923)  prohib- 
ited loitering  or  picketing.  The  words  of  Mr.  Jus- 
tice Murphy  require  repetition.  He  said  at  pp.  97-8 : 
''The  existence  of  such  a  statute,  which  readily  lends 
itself  to  harsh  and  discriminatory  enforcement  by 
local  prosecuting  officials,  against  particular  groups 
deemed  to  merit  their  displeasure,  results  in  a  con- 
tinuous and  pervasive  restraint  on  all  freedom  of 
discussion  that  might  reasonably  be  regarded  as 
within  its  purview.  It  is  not  an}^  less  effective  or, 
if  the  restraint  is  not  permissible,  less  pernicious 
than  the  restraint  on  freedom  of  discussion  imposed 
by  the  threat  of  censorship.  An  accused,  after  ar- 
rest and  conviction  under  such  a  statute,  does  not 


67See  Bridges  v.  California,  supra;  Winters  v. 
New  York,  333  U.  S.  507;  Cantwell  v.  Connecticut, 
310  U.  S.  296;  Hague  v.  C.  I.  O.,  3:07  U.  S.  496; 
Grosjean  v.  American  Press  Co.,  297  U.  S.  233; 
Near  v.  Minnesota,  283  U.  S.  697.  Cf.  Cole  v.  Ar- 
kansas, 333  U.  S.  196. 
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have  to  sustain  the  burden  of  demonstrating  that 
the  State  could  not  constitutionally  have  written  a 
different  and  specific  statute  covering  his  activities 
as  disclosed  by  the  charge  and  the  evidence  intro- 
duced against  him.  .  .  .  Where  regulations  of  the 
liberty  of  free  discussion  are  concerned,  there  are 
special  reasons  for  observing  the  rule  that  it  is  the 
statute,  and  not  the  accusation  or  the  evidence  under 
it,  which  prescribes  the  limits  of  permissible  con- 
duct and  warns  against  transgression.  ..." 

The  unlawful  assemblj^  and  riot  act  of  the  Ter- 
ritory lays  too  great  an  emjDhasis  on  peace  as  dis- 
tinguished from  [63]  freedom.  It  exalts  order  at 
the  expense  of  the  freedom  of  speech  and  assem- 
bly guaranteed  by  the  First  Amendment  to  the  Con- 
stitution of  the  United  States.  It  offers  a  fertile 
field  for  the  operation  of  the  agent  provocateur 
who  may  disturb  any  public  gathering  with  com- 
parative impunity  and  cause  the  arrest  of  the  most 
innocent  participant  who  may  have  to  stand  trial 
under  a  theory  of  guilt  by  association  and  presump- 
tion. 

Among  the  statute's  disabilities  are  the  very  heavy 
penalties  which  it  imposes.  They  seem  out  of  pro- 
portion to  the  crimes.  Compare  the  YIII  Amend- 
ment to  the  Constitution  of  the  United  States  which 
prohibits  cruel  and  unusual  pmiishments.  While 
many  of  the  States  have  not  dissimilar  statutes 
there  is  none  which  authorizes  such  a  heavy  penalty 
as  the  statute  of  Hawaii.  Most  of  the  statutes  pre- 
scribe penalties,  fines  aside,  of  a  few  months',  or  a 
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year's,  maximum  imi)risonment.6s  As  Professor 
Chafee  states  in  "Free  Speech  in  the  United 
States,"  it  is  unrealistic  to  hold  "twenty  years  in 
prison  before  a  speaker  and  call  him  free  to 
speak  .  .  ."69  It  should  be  noted  again  that  the  very 
heavy  penalty  prescribed  by  Section  11579  first  ap- 
peared in  the  statute  in  1929,  following  the  disas- 
trous strike  of  Filipino  laborers  in  Hawaii  in  1924. 
See  ante  under  the  heading  "The  ILWU  and  the 
Labor  Picture."  See  Laws  of  the  Territory  of 
Hawaii,  1929,  Act  4,  p.  3. 

We  have  given  careful  consideration  to  the  deci- 
sion of  the  Supreme  Court  of  Hawaii  in  the  Ka- 
holokula  case  and  to  Judge  Peters'  thoughtful  opin- 
ion. The  ruling  is  entitled  to  great  weight.  But 
we  are  a  court  of  the  United  States  construing  pro- 
visions of  the  Federal  Constitution.  We  are  con- 
strained to  a  conclusion  respecting  the  unlawful  as- 
sembly and  riot  act  opposite  to  that  expressed  by 
the  Supreme  Court  of  Hawaii.  We  hold  the  stat- 
ute to  be  unconstitutional  for  the  reasons  stated. 

As  to  the  Constitutionality  of  the  Conspiracy 
Statute  of  Haw^aii 

It  will  be  borne  in  mind  that  the  individual  plain- 
tiffs at  No.  836,  Kaholokula  and  others,  Rania  aside, 
have  been  indicted  for  conspiracy,  third  degree, 
in  the  indictment  at  No.  2365.  Accordingly  they 
attack  the  constitutionality  of  the  conspiracy  stat- 


6^See  Appendix  III  to  Professor  Zachariah  Cha- 
fee's  book,  "Free  Speech  in  the  United  States,"  at 
p.  575  et  seq.,  Harvard  Universitv  Press,  1941. 

69Id.  at  p.  10. 
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ute  of  the  Territory  of  HawaiiJ^  The  first  part  of 
Section  11120  (the  example  [65]  aside)  defines  con- 
spiracy.   It  provides  that  "A  conspiracy  is  a  mali- 


^^Sec.  11120.  ''A  conspiracy  is  a  malicious  or 
fraudulent  combination  or  mutual  midertakina;  or 
concerting  together  of  two  or  more,  to  commit  any 
offense  or  instigate  any  one  thereto,  or  charge  any 
one  therewith;  or  to  do  what  plainly  and  directly 
tends  to  excite  or  occasion  offense,  or  what  is  obvi- 
ously and  directlv  wrono-fully  injurious  to  another: 

"For  instance — A  confederacy  to  commit  murder, 
robberv,  theft,  bursiary  or  any  other  offense  pro- 
hibited by  law;  to  T)revent,  obstruct,  defeat  or  per- 
vert the  course  of  justice,  by  suborning  a  witness, 
tampering  with  jurors,  or  the  like  offenses;  to 
groundlessly  accuse  any  one  of,  and  cause  him  to  be 
prosecuted  for,  an  offense;  to  charge  anv  one  with 
an  offense,  with  the  intent  and  for  the  T^urpose  of 
extortin2:  monev  from  him;  to  falsely  charge  one 
with  being  the  father  of  an  illegitimate  child;  to 
cheat  another  by  means  of  false  tokens  and  pre- 
tenses; to  manufacture  a  spurious  article  for  the 
purpose  of  defrauding  whomsoever  the  same  can 
l3e  sold  to;  to  destroy  a  will  and  thereby  prejudice 
the  devisees:  to  prevent  another,  by  indirect  and 
sinister  means,  from  exercising  his  trade,  and  to 
impoverish  him;  to  establish,  manage  or  conduct 
a  trust  or  monopoly  in  the  i^urchase  or  sale  of  any 
commodity." 

Sec.  11121.  "Any  person  knowingly  acceding  to 
and  joining  in  a  conspiracy  after  the  same  is 
formed,  is  a  party  thereto,  no  less  than  the  one 
who  originally  takes  part  in  forming  the  same." 

Sec.  11122.  "It  is  not  requisite  that  the  act 
agreed  upon  should  be  done  or  attempted  in  pur- 
suance of  the  conspiracy;  the  conspiracy  itself 
constitutes  the  offense." 

Sec.  11123.  "The  act  of  each  party  to  a  con- 
spiracy, in  pursuance  thereof,  is  the  act  of  all." 
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cious  or  fraudulent  combination  or  mutual  under- 
takini^  or  concerting  together  of  two  or  more,  to 
commit  any  offense  or  instigate  anyone  thereto,  or 
charge  anyone  therewith ;  or  to  do  what  plainly  and 
directly  tends  to  excite  or  occasion  offense,  or  what 
is  obviously  and  directly  wrongfully  injurious  to 
another;  ..." 

Sec.  11124.  "Husband  and  wife  cannot  by  them- 
selves, without  others,  be  auiltv  of  a  conspiracy,  and 
the  acts  or  confessions  of  either  are  not  evidence 

against  the  other  in  a  prosecution  for  conspiracy." 

*     *     * 

Sec.  11127.  "On  a  prosecution  for  conspiracy,  if 
the  jurv  find,  or  the  magistrate  having-  jurisdiction 
of  the  fact  consider,  the  offense  to  be  trivial,  the  de- 
fendants shall  be  discharged,  with  or  without  costs, 
in  the  discretion  of  the  court." 

Sec.  11128.  "Conspiracy  to  commit,  or  to  insti- 
gate to  the  commission  of  a  f elonv :  or  to  charge  any 
one  with  felony;  or  to  prevent,  obstruct,  defeat,  or 
pervert  the  course  of  justice;  or  to  forge  or  coun- 
terfeit or  cheat  to  an  amomit  exceeding  one  hun- 
dred dollars,  is  in  the  first  degree  and  shall  be  pun- 
ished by  imprisonment  at  hard  labor  not  more  than 
ten  years,  or  by  fine  not  exceeding  ten  thousand  dol- 
lars. ' ' 

Sec.  11129.  "A  conspiracv  to  establish,  create, 
manage  or  conduct  a  trust  or  monopolv  in  the  pur- 
chase or  sale  of  any  commodity  is  in  the  second  de- 
gree, and  shall  be  punished  by  imprisonment  at  hard 
labor  not  more  than  two  years,  or  bv  fine  not  ex- 
ceeding one  thousand  dollars." 

Sec.  11130.  "Conspiracy  not  appearing  to  be  in 
the  first  or  second  degree,  is  in  the  third  degree,  and 
shall  be  punished  by  imprisonment  of  not  exceed- 
ing one  year  and  by  fine  not  exceeding  four  hun- 
dred dollars." 

Sections  11125  and  11126,  w^hich  relate  to  proce- 
dure, are  not  presentlv  pertinent. 
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TIt  ; : "  =3  ir:.  -J  statute  came  iato  the  wiittai  law 
:   71  ''Xnpilatioii.  Penal  Code  of 

_  1  ■  ~  ~  :-e  as  it  is  todaj  insofar 

-''^-^  eases  thoagb  it^  like 
'  aety  may  hare  had 
^  ediet.    We  are 
_T  That  the  sta*  «o  haroad  and 

Tague  as  "     :  bin  tL  -  of  the  an- 

thorities  ;:  rder  the previ  .z.  The  €«»- 

stitoti  -  eonspiraeT  -   zever 

been  t-  _?jrd  itKofar  ^s  ^e  *:aii  a.5«rer- 

tain,  £  :     '^   ^-rms  (Seetiofi  5720.  Ee- 

Tised  L  rr  "  'n  haee  Tcrha  iritli  See- 

tion  111-  :  —  i:v^  —  ;  ?f  Hawaii  1^15)  are 
discos^  -  -i  approved  in  Territory  t.  Hart^  35 
Haw.  188, 195-197.  Ct  Territory  ir  Beyes,  33  Haw. 
180,  and  The  Kn^  t.  Joe.  S  H  _  ".  2S8.  Seietion 
11120  as  drawn  is  bad  on  its  taee;  partieolarly  in 
Tiew  01  ''-■=:  I:.5t  clause  following  the  fast  semi- 
eolon  as         ~  '^  TO,  supra.   The  term  "of- 

fense" is         :r  :~^  ~-tMm  be  neeessaiy,  by 

the  prori-:  :  .^^jH'Ij.  Ij^j^jI^  eontained  in  Chap- 

ter ^2  ■  11— :  with  '•'De&iitionSy'^  Revfeed  Laws 
of  Ha  :>45.    See  Haas  v.  Henkel^  216  F.  S. 

462.  and  Hannnersefamidt  v.  United  States,  265 
F.  S.  182.  CfL  what  was  Seeti<m  37  of  the  Criminal 
Code;  and  sinee  September  1,  1948,  has  beeonie 
Section  371  of  revised  Title  18,  U.  S.  Code.  S€e- 
tion  10601  states  that  ''The  term  ^offense/  as  [66] 
used  in  the  laws  of  the  Territory,  means  the  doin^ 
^diat  a  penal  law  fcHinds  to  be  done,  or  omittine  if> 
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do  what  it  commands."  The  clause  of  Section  11120 
referred  to  makes  two  or  more  persons  guilty  of 
conspiracy  if  they  concert  together  to  do  ".  .  .  what 
is  obviously  and  directly,  wrongfully  injurious  to 
another  ..."  and  ]-enders  the  section  too  vague  to 
withstand  attack.  The  word  "wrongfully"  is  not  a 
term  of  art  in  the  criminal  law.  It  means  "In  a 
wTong  manner;  unjustly;  in  a  manner  contrary  to 
the  moral  law,  or  to  justice."  Bouvier's  Law  Dic- 
tionary, Rawle's  Tliird  Revision.  Cf.  the  term 
"Wrong,"  Black's  Law  Dictionary,  Third  Edition. 
The  test  supplied  by  the  statute  is,  therefore,  one  of 
moral  law,  and  two  or  more  persons  concerting  to- 
gether to  effect  a  breach  of.  that  law  or  to  commit  a 
sin,  transgression  or  misdeed  injurious  to  another, 
or  to  fail  to  do  some  act  which  morality  requires, 
that  failure  being  injurious  to  another,  would  be 
guilty  of  the  crime  of  conspiracy  under  the  stat- 
ute. This  would  be  true  despite  the  fact  that  the 
act  done  or  omitted  to  be  done  is  not  defined  in  the 
Penal  Code  of  Hawaii  or  in  any  criminal  law  of 
the  Territory.  Cf.  the  provisions  of  Section  10601. 
This  portion  of  the  statute  clearly  does  not  meet 
the  test  of  certainty. 

But  if  we  are  wrong  in  respect  to  the  foregoing 
conclusion,  it  is  clear  nevertheless  that  that  part 
of  the  section  following  the  semi-colon  and  quoted 
above  does  not  by  any  means  describe  a  ciime.  This 
part  of  Section  11120  defines  a  conspiracy  as  the 
doing  of  that  which  "plainly  and  directly  tends  to 
excite  or  occasion  offense,  or  what  is  obviously  and 
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directly  wrongfully  injurious  to  another/*  If  two 
or  more  persons  were  to  agree  to  set  up  a  ^oeery 
store  (note  that  the  agreement  alone,  without  any 
overt  act,  would  be  sufficient  to  constitute  the  crime 
under  Section  11122 )  in  com]>etition  with  the  ^ore 
of  another,  under  a  literal  interpretation  of  See- 
tion  11120  they  would  be  guilty  of  iiie  crime  of 
conspiracy  under  the  statute  sinee  what  they  con- 
templated doing  would  be  obviously  and  directly 
**injurious"  to  the  rival  merchant.  True,  the  see- 
tion  employs  the  word  '* wrongfully'"  before  ihe 
pixase  *^ injurious  to  another.'"  but  the  word 
*^ wrongfully"  is  not  a  term  of  art  in  the  law  and 
means  simply,  as  we  have  already  stated.  ''In  a 
wrong  mamiei- ;  unjustly ;  in  a  mannei-  contrary  iio 
t^  moral  law,  or  t»  jnstiee."  3ionvier'fi  liaw  Ude- 
tionar;^',  liawle'«  3rd  Itevision.  Jio  eannnon  law 
definition  aids  tlie  statute  in  ^this  Tespeet.  Cf .  The 
l^ing  ^.  Ang^,  S  Saw.  2o9.  260-,262.  l^e  think 
it  is  obvious  therefore  tiiat  Section  11120  fails  to 
state  a  crime  cognizable  bi^  an^'  standard  of  Anglo- 
American  law  and  f  oi'  the  reasons  .griven  is  contrary 
tc)  the  guarantees  of  the  Fifth  Anendment  HmrH-ng 
federal  action  oi-  to  those  of  the  Fonrteenth  Amend- 
ment curtailing  action  by  a  Btate. 

The  example  oi-  explanation  contained  in  the 
Aet  (see  the  second  quoted  paragraph  of  note  TO, 
supra)  beginning  with  the  w^ords,  ^'For  iBstanee*". 
demonstrates,  we  think,  ilo^^'  far  the  statute  actually 
goes.   The  explanation  states  that  *A  confederacy 
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to  preTcnt  amotiier^  by  indireot  and  sinister 
nuKiBSy  from  exertfising-  his  trade  and  to  impover^i 
itim  ...*'■   ^   a    eor  -  7.     Picketing^    however 

jwaeefuL  would  fall  v..  m  thi^  ban.  The  means 
wooM  be  "'indirect^'  and.  d<3ubtle4s>.  would  be  wn- 
sid»ed  bv  many  to  be  ^ 'sinister *\  The  ad.je<-*tive 
sinister*''  is  so  little  a  term  of  art  in  the  law 
-ind  is  s^  inadequate  as  a  legal  description  that  we 
cannot  find  it  in  any  law  dictionary.  The  Siaqpflmafr 
Court  of  Hawaii  in  the  Kaholoknla  case,  3T  Haw. 
at  pf>^  625v  636y  recognized  the  right  of  peaceful 
pieketin^  and  also  indicated.  Id.  at  p.  642,  "  - 
to  deprire  an  indiridual  of  his  right  to  work  is 
to  deprive  him  of  ""^liberty*"  as  employed  in  Section 
115T9  of  the  unlawful  assembly  and  riot  act.  We 
agree  with  both  positions  and  state  that  to  deprive 
a  man  of  his  right  to  work  does  deprive  him  of  a 
precious  liberty.  But  we  are  concerned  with  a  stat- 
ute which  by  reason  of  its  vagueness  and  uncer- 
tainty must  be  held  to  be  unconstitutional  in  its 
entirety.  We  think  it  would  be  fruitless  to  discuss 
any  other  sections  of  the  conspiracy  statute.  Chap- 
ter 243>  under  the  circimistances.  [QSJ 

The  Doctrine  of  Abstention.'^^ 
It  ling  is  correct  that  we  are  authorized  to 

a  ■  ;.:e  the  cases  at  bar  as  a  three- judge  court 


"  l""-^  "''doctrine  of  abstention''''  is  referred  to  by 
^  >tice  Frankfurter  in  Railroad  Common  v. 

r  Co..  312  r.  S.  496,  500-1,  where  citing  such 

e.  > :  ^     ?  Beal  v.  Missouri  Pacific  R.  Co.,  312  U.  S. 
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IDursuant  to  Section  2281  of  revised  Title  28,  we 
must  deal  with  the  doctrine  of  "abstention"  and 
will  do  so  shortly.  If,  on  the  other  hand,  we  are 
not  authorized  by  that  statute  to  sit  as  such  a  court 
we  adjudicate  the  instant  disputes  as  the  District 
Court  for  the  District  of  Hawaii  sitting  en  banc  and 
for  reasons  stated  immediately  hereinafter  the  doc- 
trine of  abstention  can  exercise  no  effect  on  our 
decisions  and  decrees.  Proceeding  under  the  for- 
mer theory  first  we  will  discuss  the  provisions  of 
Section  2283^2  of  revised  Title  28. 

Section  2283  provides  that  "A  court  of  the 
United  States  may  not  grant  an  injunction  to  stay 
a  proceeding  in  a  State  court  except  as  expressly 
authorized  by  Act  of  Congress,  or  where  necessary 
aid  of  its  jurisdiction,  or  to  protect  or  effectuate  its 
judgments,"  Compare  the  provisions  of  Section  86 
of  the  Organic  Act,  as  amended,  and  those  of 
Section  265  of  the  old  Judicial  Code  quoted  in  note 

45;  Pennsylvania  v.  Williams,  294  U.  S.  176  and 
Gilchrist  v.  Interborough  Co.,  279  U.  S.  159,  he 
said,  "These  cases  reflect  a  doctrine  of  abstention 
appropriate  to  our  federal  system  whereby  the  fed- 
eral courts,  'exercising  a  wise  discretion'  restrain 
their  authority  because  of  'scrupulous  regard  for 
the  rightful  independence  of  the  state  governments' 
and  for  the  smooth  working  of  the  federal  judici- 
ary. ' ' 

■^^Section  265  of  the  old  Judicial  Code  provided: 
"The  writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  proceedings 
in  any  court  of  a  State,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating 
to  proceedings  in  bankruptcy." 
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72  supra.  Because  of  the  provisions  of  Section  86 
of  the  Organic  Act,  set  out  in  note  54  supra,  the 
mandate  of  Section  2283  of  revised  Title  28  must 
be  imposed  in  respect  to  all  "matters  and  proceed- 
ings" as  between  the  District  Court  and  the  Terri- 
torial Courts  of  Hawaii.  But  the  word  "State" 
as  employed  in  Section  2281  cannot  have  a  different 
meaning  than  that  which  it  enjoys  when  used  in 
[69]  Section  2283.^3  if  the  statutes  of  Hawaii  are 
not  "State"  statutes  the  criminal  proceedings  com- 
plained of  by  the  plaintiffs  at  our  Nos.  828  and  836 
are  not  proceedings  in  a  "State  court".  The  sec- 
tions of  the  law  referred  to  cannot  be  read  both 
ways.  They  are  not  Janus-faced.  If,  therefore,  the 
word  "State"  used  in  Section  2281  is  not  applicable 
to  a  statute  of  the  Territory  of  Hawaii,  Section 
2283  cannot  serve  as  a  bar  to  action  taken  by  this 
court  to  enjoin  the  criminal  proceedings  complained 
of  in  the  cases  at  bar.  We  believe,  however,  for  the 
reasons  hereinbefore  set  out,  that  the  Hawaiian 
statutes  sub  judice  must  be  treated  as  if  they  were 
statutes  of  a  State  and  that  the  provisions  of  Sec- 
tion 2283  are  applicable. 

It  is  clear  that  the  doctrine  of  abstention  from 


"^^Both  are  parts  of  Chapter  155  and  are  pari 
materia.  See  Beviser's  Notes  to  Section  2283,  re- 
vised Title  28,  United  States  Code,  p.  1910,  Title 
28  United  States  Code  Congressional  Service.  The 
Beviser's  Notes  state:  "The  phrase  'in  aid  of  its 
jurisdiction'  was  added  to  conform  to  Section  1651 
of  this  title  to  make  clear  the  recognized  power  of 
the  Federal  courts  to  stay  proceedings  in  State 
cases  removed  to  the  district  courts." 
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action  by  injunction  by  a  federal  coiut  to  restrain 
proceedings  in  a  State  court  embodied  in  Section 
2283  of  revised  Title  28.  does  not  go  to  the  juris- 
diction of  the  federal  tribimal  but  is  instead  a  rule 
of  comity  in  the  form  of  positive  law.  Moran  v. 
Sturges,  154  U.  S.  256:  Riggs  v.  Johnson  County. 
6  Wall.  166.  The  matter  was  well  put  in  Feldman 
V.  Pennroad  Corporation,  D.  C.  Del.,  60  F.  Supp. 
716,  718,  affirmed  155  F.  2d  773.  oert.  den.  329  U.  S. 
808,  wherein  it  was  said  "The  statute  [Section  265 
of  the  old  Judicial  Code]  is  a  limitation  upon  the 
equity  powers  of  the  federal  courts.  When  applica- 
tion is  made  to  a  federal  court  to  enjoin  proceed- 
ings in  a  State  court,  the  duty  devolves  upon  the 
federal  couit  to  determine  whether  the  petition  has 
alleged  facts  for  which  relief  is  prohibited  by  the 
statute  or  whether  the  equities  of  the  case  requii'e 
that  an  injunction  issue  despite  the  statutoiy  Limita- 
tion", citing  Smith  v.  Apple.  264  U.  S.  274.  Iq 
Keegan  v.  State  of  Xew  Jersey.  42  F.  Supp.  922, 
924,  a  three-judge  Section  266  court  stated:  ''The 
protection  of  pei*sonal  rights  [70]  secured  by  the 
Constitution  is  as  important  as  the  protection  of 
property  rights  secured  by  it.  Section  265  of  the 
Judicial  Code,  28  U.S.CA..  Section  379,  is  not  a 
jurisdictional  statute,  but  one  that  merely  goes  to 
the  equity  presented  by  the  bill.  ...  A  federal  court 
therefore  may  exercise  its  jurisdiction  to  prevent 
the  ti*ial  of  a  defendant  by  a  state  court  where  such 
a  ti-ial  would  invade  constitutional  rights.  Such 
jurisdiction  may  be  exercised  by  way  of  injimetion 
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or  in  habeas  corpus  proceedings.  In  .  .  .  [Truax 
V.  Raich,  239  U.  S.  33,  37-38],  Mr.  Justice  Suther- 
kmd  delivering  the  opinion  of  the  Supreme  Court 
stated:  'The  due  and  orderly  administration  of 
justice  in  a  state  court  is  not  to  be  thus  interfered 
with  save  in  rare  cases  where  exceptional  circum- 
stances of  peculiar  urgency  are  shown  to  exist. '  ' ' 

It  has  always  been  the  case,  however,  that  a 
federal  court  may  enjoin  proceedings  in  a  State 
court  if  necessary  to  assert  and  protect  a  rightful 
jurisdiction.  Guaranty  Trust  Co.  v.  North  Chicago 
St.  R.  Co.  (1904),  7  Cir.,  130  F.  801,  cert.  den.  194 
U.  S.  638.  Section  2283  of  revised  Title  28  provides 
that  "A  court  of  the  United  States  may  not  grant 
an  injunction  to  stay  proceedings  in  a  State  court 
except  as  expressly  authorized  by  Act  of  Congress, 
or  when  necessary  in  aid  of  its  jurisdiction,  or  to 
protect  or  effectuate  its  judgments."  There  is  no 
doubt  that  Congress  set  up  the  safeguards  of  Sec- 
tion 266  of  the  old  Judicial  Code  and  those  of  Sec- 
tion 2281  of  revised  Title  28  to  guard  against  too 
frequent  injunctions  by  the  federal  courts  to  re- 
strain action  by  State  officers  acting  under  State 
statutes.  In  Board  of  Education  v.  Barnette,  319 
U.  S.  624,  the  Supreme  Court  held  invalid,  on  an 
appeal  from  a  three- judge  Section  266  court,  a 
regulation  of  a  state  board  of  education  requiring 
children  in  public  schools  to  salute  the  American 
flag.  The  regulation  referred  to  nuist  have  had  the 
effect  of  a  statute  otherwise  the  impanelment  of  a 
Section  266  court  w^ould  have  been  held  to  have  been 
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inappropriate.  In  Grosjean  [71]  y.  American  Press 
Co.,  297  U.  S.  233,  the  Supreme  Coui't  struck  do^vn 
a  statute  which  had  for  its  purpose  the  licensing 
of  the  press  by  the  imposition  of  a  gross  recei]3ts 
tax  for  the  privilege  of  engaging  in  the  newsj)ai3er 
business.  In  Hague  v.  C.I.O.,  supra,  the  Supreme 
Court  held  two  ordinances  requiring  the  licensing  of 
public  meetings  in  Jersey  City  void  on  their  face 
and  restrained  their  enforcement.  In  Murdoch  v. 
Pennsylvania,  319  U.  S.  105,  the  Supreme  Court, 
on  certiorari  to  the  Superior  Court  of  Pennsyl- 
vania, held  invalid  a  municipal  ordinance  requiring 
religious  colporteurs  to  pay  a  license  tax  as  a  condi- 
tion to  the  pursuit  of  their  activities.  These  author- 
ities show  the  general  application  of  injunctive 
13rinciples  by  courts  of  the  United  States  to  protect 
from  state  action  rights  guaranteed  to  the  people 
by  the  First  and  the  Fourteenth  Amendments. 

But  in  the  decision  of  the  Supreme  Court  in 
Douglas  V.  Jeanette,  319  U.  S.  157,  lies  the  difficulty 
in  granting  the  relief  which  the  plaintiffs  seek  by 
way  of  injunction  from  this  court  in  order  to  re- 
strain the  Hawaiian  authorities  from  proceeding 
with  the  criminal  prosecutions.  In  the  Jeannette 
case  the  Supreme  Court  had  before  it  an  unconstitu- 
tional ordinance  (held  to  be  such  in  Murdoch  v. 
Pennsylvania,  supra,  decided  the  same  day),  and 
the  District  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  by  a  single 
judge,  had  enjoined  threatened  criminal  prosecu- 
tions thereunder.   See  39  F.  Supp.  32.   Jurisdiction 
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in  the  case  was  based  on  Section  24  (14)  of  the  old 
Judicial  Code  and  the  Civil  Rights  Acts.  The  Su- 
preme Court  by  Mr.  Chief  Justice  Stone  said,  319 
U.  S.  at  pp.  163-164:  "It  is  a  familiar  rule  that 
courts  of  equity  do  not  ordinarily  restrain  criminal 
prosecutions.  No  person  is  immune  from  prosecu- 
tion in  good  faith  for  his  alleged  criminal  acts.  Its 
imminence,  even  though  alleged  to  be  in  violation  of 
constitutional  guaranties,  is  not  a  ground  for  equity 
relief  since  the  lawfuhiess  or  constitutionality  of 
the  statute  or  ordinance  on  which  the  prosecution 
is  based  may  be  determined  as  readily  in  the  crimi- 
nal [72]  case  as  in  a  suit  for  an  injunction.  .  .  . 
Where  the  threatened  prosecution  is  by  state  officers 
for  alleged  violations  of  a  state  law,  the  state  courts 
are  the  final  arbiters  of  its  meaning  and  application, 
subject  only  to  review  by  this  Court  on  federal 
grounds  appropriately  asserted.  Hence  the  arrest 
by  the  federal  courts  of  the  processes  of  the  crimi- 
nal law  within  the  states,  and  the  determination  of 
questions  of  criminal  liability  under  state  law  by 
a  federal  court  of  equity,  are  to  be  supported  only 
on  a  showing  of  danger  if  irreparable  injury  'both 
great  and  immediate.'  ",  citing,  inter  alia,  Spiel- 
man  Motor  Co.  V.  Dodge,  295  U.  S.  89,  95 ;  Beal  v. 
Missouri  Pacific  R.  Corp.,  312  U.  S.  45,  49,  and 
WiHiams  v.  Miller,  317  U.  S.  599. 

In  the  Spiehnan  case  the  Supreme  Court  refused 
to  enjoin  a  criminal  prosecution  under  Chapter  781 
of  the  Laws  of  1933  of  New  York,  holding,  by  Mr. 
Chief  Justice   Hughes,   that  it   must   appear  that 
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"The  danger  of  irreparable  loss  is  both  great  and 
immediate"  and  that  the  petitioner  had  failed  to 
meet  this  test.  In  the  Beal  case  the  plaintiff  rail- 
road had  sought  an  injunction  from  the  District 
Court  restraining  State  officers  from  enforcing  the 
Nebraska  Full  Train  Crew  Law.  The  District  Court 
had  granted  relief  and  the  Court  of  Appeals  for 
the  Eighth  Circuit  had  affirmed,  108  F.  2d  897.  The 
Supreme  Court  reversed,  312  U.  S.  at  p.  49,  Mr. 
Justice  Stone  saying:  "No  citizen  or  member  of 
the  -community  is  immune  from  prosecvition,  in  good 
faith,  for  his  alleged  criminal  acts.  The  imminence 
of  such  a  prosecution  even  though  alleged  to  be 
unauthorized  and  hence  unlawful  is  not  alone 
ground  for  relief  in  equity  which  exerts  its  extra- 
ordinary powers  only  to  prevent  irreparable  injury 
to  the  plaintiff  who  seeks  its  aid.",  citing,  inter 
alia,  Terrace  v.  Thompson,  263  IT.  S.  197,  214.  Cf. 
Truax  v.  Raich,  supra,  and  Hague  v.  C.I.O.,  supra. 
But  in  A.  F.  of  L.  v.  Watson,  supra,  the  Supreme 
Court,  by  Mr.  Justice  Douglas,  pointed  out  that 
a  district  court  of  the  United  States  might  enjoin 
criminal  prosecutions  [73]  based  on  an  amendment 
to  the  Florida  Constitution  in  effect  outlawing 
closed-shop  agreements  if  exceptional  circumstances 
and  great  and  immediate  danger  of  irreparable  loss 
to  the  petitioners,  asserted  by  the  pleadings  were 
proved.  Accordingly  the  judgment  of  the  District 
Court  was  reversed  and  the  cause  remanded.  Mr. 
Justice  Douglas  stated,  327  U.  S.  at  p.  593:  "But 
even  though  a  district  court  has  authority  to  hear 
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and  decide  the  case  on  the  merits,  it  should  not 
invoke  its  powers  unless  those  who  seek  its  aid  have 
a  cause  of  action  in  equity.  .  .  .  The  power  of  a 
court  of  equity  to  act  is  a  discretionary  one.  .  .  . 
Where  a  federal  court  of  equity  is  asked  to  inter- 
fere with  the  enforcement  of  state  laws,  it  should  do 
so  only  'to  prevent  irreparable  injury  which  is  clear 
and  imminent  .  .  .'  That  is  a  strict  test.  But 
we  think  appellants  satisfy  it.  We  reach  that  con- 
clusion on  the  basis  of  the  allegations  concerning 
the  disruption  of  the  collective  bargaining  processes 
and  the  injury  to  the  unions  and  to  the  employers 
alike,  if  the  closed-shop  agreement  is  outlawed.  As 
we  have  said,  it  is  averred  that  there  are  about  500 
contracts  with  Florida  employers  containing  closed- 
shop  agreement  ..."  Cf.  Terrace  v.  Thompson 
supra,  263  U.  S.  at  p.  214,  where  Mr.  Justice  Butler 
stated,  "But  the  legal  remedy  must  be  as  complete, 
practical  and  efficient  as  that  which  equity  could 
afford.  .  .  .  Equity  jurisdiction  will  be  exercised  to 
enjoin  the  threatened  enforcement  of  a  state  law 
which  contravenes  the  Federal  Constitution  wher- 
ever it  is  essential  in  order  effectually  to  protect 
property  rights  and  the  rights  of  persons  against 
injuries  otherwise  irremediable;  and  in  such  case 
a  person,  who  as  an  officer  of  the  State  is  clothed 
with  the  duty  of  enforcing  its  laws  and  who  threat- 
ens and  is  about  to  commence  proceedings,  either 
civil  or  criminal,  to  enforce  such  a  law  against 
parties  affected,  may  be  enjoined  from  such  action 
by  a  federal  court  of  equity." 
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In  concluding  that  the  decision  of  A.  F.  of  L.  v. 
Watson  has  a  potent  bearing  on  the  disjDosition  of 
the  cases  at  [74]  bar  we  are  not  unmindful  of  the 
fact  that  in  the  cited  decision  the  Supreme  Court 
ordered  the  cause  remanded  to  the  District  Court 
with  directions  to  retain  the  bill  pending  the  final 
determination  of  designated  questions  of  local  law. 
The  circumstances  of  A.  F.  of  L.  v.  Watson  are 
to  be  distinguished  from  the  cases  at  bar  on  the 
ground  that  the  Supreme  Court  of  Hawaii  in  the 
Kaholokula  case  held  the  unlawful  assembly  and 
riot  act  to  be  constitutional.  A  most  important 
question  of  local  law  therefore  has  already  been 
decided  unfavorably  to  the  x^laintiffs  in  the  suits  at 
bar.  It  should  be  pointed  out,  moreover,  that  the 
Kaholokula  case  could  not  be  appealed  to  the  Court 
of  Appeals  for  the  Ninth  Circuit  for  the  decision 
of  the  Supreme  Court  of  Hawaii  was  rendered  on 
an  interlocutory  appeal  under  the  procedure  pre- 
scribed by  Section  9531,  Revised  Laws  of  Hawaii 
1945. 

Even  if  it  were  to  be  held,  despite  the  circum- 
stances, that  the  decision  of  the  Supreme  Court  of 
Hawaii  in  the  Kaholokula  case  had  rendered  the 
question  of  constitutionality  of  the  unlawful  as- 
sembly and  riot  act  res  judicata  as  to  Kaholokula 
and  his  fellow  defendants  in  the  proceedings  at  No. 
2657  in  the  Supreme  Court  of  Hawaii,  37  Haw. 
625,  or  that  he  or  they  could  not  contest  the  validity 
of  the  statute  further  because  of  the  operation  of 
a  kind  of  estoppel,  nonetheless  other  plaintiffs  at 
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either  No.  828  or  No.  836  would  not  be  so  bound. 
The  short  of  it  is  that  the  determination  of  local 
law  which  the  Supreme  Court  of  the  United  States 
ordered  the  Di&trict  Court  in  A.  P.  of  L.  v.  Watson 
to  await  and  in  the  meantime  to  hold  its  hand,  has 
already  taken  place  in  respect  to  the  unlawful  as- 
sembly and  riot  act.  It  follows  that  under  the 
circumstances  of  the  instant  cases  if  our  decision 
is  to  be  effective  we  ourselves  must  pass  on  the 
validity  of  the  unlawful  assembly  and  riot  act. 
While  the  conspiracy  statute  has  not  been  tested 
by  the  Territorial  Courts  insofar  as  we  are  aware, 
since  it  forms  the  basis  of  only  one  count  of  the 
indictment  at  No.  2365  we  have  thought  it  proper 
for  this  court  to  determine  [75]  its  constitutionality 
since  it  would  be  futile  to  cut  the  indictment  in 
half  or  to  truncate  the  instant  proceedings. 

We  conclude  that  the  prosecutions  of  the  indi- 
vidual plaintiffs  must  be  enjoined.  Our  conclusion 
is  based  not  only  on  the  decision  of  the  Supreme 
Court  in  A.  F.  of  L.  v.  Watson  but  also  upon  that 
in  Douglas  v.  Jeannette. 

First  under  A.  F.  of  L.  v.  Watson  our  reasons 
are  as  follows:  As  we  have  stated,  the  unlawful 
assembly  and  riot  act  and  the  conspiracy  statute 
of  the  Territory  of  Hawaii  are  unconstitutional 
upon  their  face  and  the  impact  of  the  two  statutes 
as  employed,  and  as  about  to  be  employed,  by  the 
law  enforcement  authorities  of  the  Territory,  is 
such  as  to  disrupt  immediately  any  substantial  pos- 
sibility or  opportunity  for  genuine  collective  bar- 
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gaining  between  the  employers  of  the  sugar  and 
pineapple  industries  and  their  respective  employees. 
As  we  have  stated  the  growing  of  pineapples  and 
the  raising  of  sugar  cane  are  the  'two  major  in- 
dustries of  the  Territory.  By  the  very  existence  of 
the  two  statutes  referred  to  as  well  as  by  reason  of 
the  manner  of  their  enforcement  by  the  authorities 
of  the  Territory,  the  scales  are  weighted  so  heavily 
in  favor  of  the  employer  and  against  the  empl/^yee 
as  to  render  fair  collective  bargaining  a  virtual  im- 
possibility under  the  Labor  Management  Relations 
Act,  1947,  29  U.S.C.A.  Se<!tions  157-8.  That  Act 
is  applicable  in  the  Territory  of  Hawaii  as  we  have 
stated.  The  Hawaiian  statutes  effect  indirectly  the 
very  result  which  the  amendment  to  the  Constitu- 
tion of  Florida  under  consideration  in  A.  F.  of  L. 
V.  Watson  was  designed  to  effect  directly.  A  court 
of  the  United  States  has  a  duty  to  protect  inter- 
state commerce  under  Section  1337  of  revised  Title 
28,  U.  S.  Code.  A  court  of  the  United  States  under 
Section  1343  of  that  Title  also  must  protect  civil 
rights  as  guaranteed  by  the  Constitution  and  as 
defined  by  the  Civil  Rights  Acts.  A  strike  properly 
conducted  is  a  legitimate  weapon  in  the  armory  of 
labor.  Peaceful  assembly,  peaceful  picketing,  and 
freedom  of  speech  and  of  assembly  are  equally 
legitimate  weapons  of  labor.  Indeed,  [76]  freedom 
of  speech  and  of  assembly  are  rights  guaranteed  to 
all  of  us  by  the  Constitution  of  the  United  States. 
All  collective  bargaining  in  the  Territory  of 
Hawaii  in  our  opinion  is  substantially  affected  by 
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the  two  statutes  as  well  as  by  the  prosecutions  con- 
ducted or  about  to  be  carried  on  thereunder.  Ap- 
proximately thirty  thousand  members  of  the  ILWU 
and  the  union  itself  necessarily  feel  the  impact  of 
the  statutes  as  does  each  employer  in  the  sugar  and 
pineapple  industries.  All  labor  relations  in  the 
Islands  are  clouded  by  them.  On  the  records  pres- 
ently before  us  we  think  it  is  fair  to  state  that 
equable  or  amicable  relations  between  employers 
and  employees  in  the  Territory  of  Hawaii  are  im- 
possible while  the  statutes  stand.  The  repercus- 
sions which  arise  from  the  enforcement  of  these 
statutes  of  the  Territory  are  such  as  to  cause  great 
and  irreparable  harm  and  damage  to  all  labor  rela- 
tions in  Hawaii.  The  danger  to  labor  relations 
ivithin  the  Territory  is  great  and  immediate 
for  if  the  full  penalty  of  twenty  years,  or  com- 
paratively heavy  sentences,  be  imposed  after  trial 
and  conviction  of  any  substantial  number  of  the 
one  hundred  and  twenty-seven  plaintiffs  at  Nos. 
828  and  836,  labor  on  the  Islands  of  Hawaii  may, 
with  a  measure  of  justification,  conclude  that  the 
processes  of  the  law  have  been  employed  to  reduce 
its  members  to  virtual  peonage.  If  this  were  to 
transpire,  in  our  opinion,  many  years  would  pass 
before  an  adequate  basis  for  collective  bargaining 
could  arise  again.  We  go  further  and  state  that 
the  two  statutes  are  of  such  a  nature  as  to  affect 
not  only  labor  but  all  other  persons  on  the  Islands 
and  constitute  a  two-edged  weapon  with  which  the 
liberty  of  the  individual,  laboring  man  or  capitalist, 
may  be  stricken  down  at  any  time. 
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But  there  are  other  and  equally  cogent  reasons 
why  the  injunctions  prayed,  for  here  must  issue.  As 
was  pointed  out  by  Mr.  Chief  Justice  Stone  in 
Douglas  V.  Jeannette,  319  U.  S.  at  p.  163,  no  person 
is  immune  from  prosecution  in  good  faith.  But 
good  faith  prosecution  is  an  essential  if  a  person 
is  not  to  be  deprived  of  constitutional  rights.  The 
[77]  qualification  of  good  faith  in  a  prosecution 
runs  through  the  line  of  cases  applying  the  doctrine 
of  abstention.  See  for  example  Beal  v.  Missouri 
Pacific  R.  Co.,  supra,  312  U.  S.  at  p.  49.  The 
words  in  good  faith  are  of  great  importance  and 
were  intended  to  draw  a  line  between  bona  fide 
prosecutions  embarked  upon  to  uphold  the  law  and 
]3rosecutions  for  some  ulterior  purpose  or  motive. 
The  motive  of  the  prosecutor  is  of  course  not 
relevant  to  the  ordinary  criminal  proceeding;  the 
material  questions  ordinarily  are  whether  the  de- 
fendant has  committed  the  act  alleged  and  whether 
it  constitutes  a  crime.  But  prosecutions  for  motives 
other  than  the  enforcement  of  the  law  have  taken 
place  on  occasion  and  in  connection  with  the  exer- 
cise of  the  discretion  of  a  district  court  of  the 
United  States  to  restrain  such  criminal  actions  good 
faith  is  material  under  the  Civil  Rights  Acts. 

In  this  connection  the  following  facts  among 
others  in  the  instant  cases  are  pertinent:  (1)  (a), 
the  mass  arrests,  and  the  very  broad,  indeed,  the 
too  broad  field,  from  which  the  police  drew  the 
defendants  in  the  various  criminal  proceedings 
after  both  the  Paia  and  the  Kaumalapau  Harbor 
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incidents,  demonstrated  by  the  fact  that  the  names 
of  sixteen  persons  were  stricken  out  of  one  of  the 
complaints  and  that  of  ninety-three  arrests  made 
on  the  Island  of  Oahu  on  July  13,  1947  only  one 
person,  viz.  Sibolboro,  was  subjected  to  prosecution, 
all  other  complaints  being  nolle  prossed;  (b)  the 
naming  of  persons  as  defendants  in  criminal  pro- 
ceedings from  photographs  taken  by  the  police  both 
prior  and  subsequent  to  the  occurrence  of  the 
Kaumalapau  Harbor  incident;  (c)  the  fact  that 
the  police  made  no  arrests  during  the  course  of  the 
Paia  or  Kaumalapau  incidents;  (d)  the  excessive 
bail  required  of  many  of  the  plaintiffs  in  the  instant 
cases;  (2)  the  fact  that  Assistant  Chief  of  Police 
Freitas  did  not  read  the  unlawful  assembly  and 
riot  act  to  the  strikers  during  the  Paia  or  Kaumala- 
pau incidents  and  did  not  contemplate  the  swearing 
out  of  a  complaint  against  any  of  the  plaintiffs 
under  that  statute  [78]  until  directed  to  do  so  by 
the  prosecuting  officers  of  Maui  County;  (3)  the 
repeated  selection  of  the  unlawful  assembly  and 
riot  act  with  its  heavy  penalties  as  vehicles  for  the 
prosecution  of  comparatively  minor  infractions  of 
the  criminal  laws:  (4)  the  haste  with  which  the 
prosecuting  officers  of  Maui  County  procured  the 
second  indictment  of  Kaholokula  and  others  when 
the  first  indictment  was  held  invalid  by  the  Su- 
preme Court  of  Hawaii;  (5)  the  fact,  for  we  have 
found  it  to  be  a  fact,  that  no  one  has  been  prose- 
cuted under  the  unlawful  assembly  and  riot  act 
except  in   connection  with  labor   disputes   at   any 
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time  during  the  life  of  the  Territory;  and  (6)  the 
fact  that  the  maximum  penalty  under  the  unlawful 
assembly  and  riot  act  was  increased  from  five  years' 
imprisonment  to  tw^enty  years'  imprisonment  in 
1929,  following  the  Filipino  workers'  strike  in  1924. 
In  view  of  the  foregoing  we  are  brought  to  the 
conclusion  that  the  threatened  prosecutions  of  the 
plaintiffs  are  not  "in  good  faith"  within  the  pur- 
view of  that  requirement  as  laid  down  in  Douglas  v. 
Jeannette,  and  that  the  criminal  proceedings  com- 
plained of  are  being  carried  on  for  the  purpose  of 
attack  upon  a  labor  movement  rather  than  for  the 
ends  of  justice. 

In  making  these  statements  we  do  not  accuse  the 
Attorney  General  of  Hawaii  or  the  prosecuting 
officers  of  Maui  County  in  the  instant  cases  of  lack 
of  honor  or  of  personal  integrity.  The  labor  move- 
ment is  an  unpopular  one  in  the  Hawaiian  Islands 
and  these  gentlemen  do  no  more  than  reflect  the 
mores  of  their  time  and  their  locality.  There  is  no 
personal  feeling  in  the  attitude  of  these  defendants 
and  we  do  not  doubt  but  that  they  are  conscienti- 
ously animated  by  the  high  desire  to  maintain  in- 
dustrial prosperity  in  the  Territory  of  Hawaii.  The 
record  seems  to  indicate  beyond  peradventure,  how- 
ever, that  the  unlawful  assembly  and  riot  act  has 
been  employed  as  a  club  to  beat  labor  and  that 
the  conspiracy  statute  is  an  apt  instrument  to  the 
same  end.  [79] 

We  find  that  the  plaintiffs'  remedy  at  law  is  not 
and  cannot  be  "as  complete,  practical  and  efficient 
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as  that  which  equity  could  afford."  Terrace  v. 
Thompson,  supra,  263  U.  S.  at  p.  214.  The  damage 
will  be  done  to  labor  relations  in  the  Territory  of 
Hawaii  and  to  the  plaintiffs  long  before  the  in- 
dividual cases,  if  the  plaintiffs  be  found  guilty,  can 
reach  the  Court  of  Appeals  for  the  Ninth  Circuit. 
The  danger  of  irreparable  injury  is  both  great  and 
immediate.  In  this  connection  we  point  out  again 
that  the  Supreme  Court  of  Hawaii  in  the  Kaholo- 
kula  case  has  held  the  unlawful  assembly  and  riot 
act  to  be  constitutional  upon  interlocutory  appeal, 
though  it  held  the  indictment  insufficient  for  want 
of  certainty.  That  decision  will  bind  every  court 
short  of  the  Court  of  Appeals  for  the  Ninth  Circuit 
and  an  unconstitutional  statute  will  stand  as  a  basis 
for  present  and  further  prosecutions  thereunder. 

In  holding  that  injunctions  against  prosecution 
of  the  individual  plaintiffs  under  the  unlawful  as- 
sembly and  riot  act  and  the  conspiracy  statute  must 
issue  we  do  not  ignore  the  fact  that  it  is  our 'duty 
to  follow  the  interpretation  of  constitutionality  im- 
posed on  the  statute  by  the  Supreme  Court  of 
Hawaii  unless,  in  our  opinion,  that  interpretation 
is  clearly  erroneous.  After  most  careful  considera- 
tion of  both  the  statute  and  the  decision  do  we 
conclude  that  the  interpretation  of  the  Supreme 
Court  was  erroneous  and  that  the  unlawful  assem- 
bly and  riot  act  is  unconstitutional  on  its  face.  So 
regarding  the  statute  and  the  decision  of  the  Su- 
preme Court  of  Hawaii  it  is  our  duty  to  proceed  as 
the  law  requires  of  us. 
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Another  matter  requires  brief  discussion.  Section 
266  of  the  old  Judicial  Code  provided,  and  Section 
2284  (5)74  of  revised  Title  28  provides,  that  a  three- 
judge  court  before  final  hearing  should  liold  its 
hand  and  stay  proceedings  before  it  if  a  suit  has 
been  brought  in  a  State  court  of  competent  juris- 
diction to  test  the  statute  complained  of  and  the 
State  court  itself  has  stayed  prosecution  under 
the  statute  pending  the  completion  of  the  test.  See 
note  74  supra.  See  Traffic  Telephone  Workers'  Fed. 
of  New  Jersey  v.  Driscoll,  72  F.  Supp.  499.  It  will 
be  observed  at  once  that  the  provisions  of  Section 
2284  (5)  are  literally  inapplicable  under  the  cir- 
cumstances of  the  cases  at  bar  for  no  stay  of  the 
threatened  or  pending  <?riminal  proceedings  has 
issued  from  any  court  of  the  Territory  of  Hawaii. 
The  statute,  therefore,  not  being  literally  applic- 
able, can  have  no  effect  beyond  the  rule  of  comity 
expressed  by  the  Supreme  Court  of  the  United 
States  in  the  Jeannette  case. 


"^^In  pertinent  part  as  follows : 

"A  district  court  of  three  judges  shall,  before 
final  hearing,  stay  any  action  pending  therein  to 
enjoin,  suspend  or  restrain  the  enforcement  or  exe- 
cution of  a  State  statute  or  order  thereunder,  when- 
ever it  appears  that  a  State  court  of  competent 
jurisdiction  has  stayed  proceedings  under  such 
statute  or  order  pending  the  determination  in  such 
State  court  of  an  action  to  enforce  the  same.  If  the 
action  in  the  State  court  is  not  prosecuted  diligently 
and  in  good  faith,  the  district  court  of  three  judges 
may  vacate  its  stay  after  hearing  upon  ten  days 
notice  served  upon  the  attorney  general  of  the 
State." 
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As  to  the  Defense  of  Unclean  Hands. 
The  defendants  contend,  as  we  apprehend  their 
position,  that  the  plaintiffs  seek  to  obtain  an  injunc- 
tion from  this  court,  "...  assuring  them  that  their 
acts  will  not  be  indictable  as  unlawful  assembly  and 
riot,  so  that  they  may  with  greater  comfort  and 
impunity  pursue  a  course  of  unlawful  conduct.  "^^ 
We  think  the  defendants  misapprehend  the  plain- 
tiifs'  contentions  and  the  point.  Lest  they  also 
misunderstand  the  position  of  this  court  the  state- 
ments which  follow  are  necessary.  We  do  not  con- 
done or  attempt  in  any  manner  to  palliate  the  illegal 
conduct  of  the  strikers,  plaintiffs  in  these  proceed- 
ings. But  we  are  required  to  discharge  our  duty 
and  we  are  of  the  opinion  that  that  duty  requires 
us  to  enjoin  the  prosecutions  of  the  plaintiffs  under 
the  statutes  designated  for  the  reasons  given.  The 
doctrine  of  unclean  hands  is  inapplicable  here.  If 
it  were  otherwise  no  one  who  had  infringed  an 
unconstitutional  statute,  no  matter  how  irreparable 
the  damage  resulting  from  the  prosecution  and  no 
matter  how  great  and  imminent  the  [81]  dangers 
inherent  in  the  statute's  enforcement,  could  cause 
a  district  court  of  the  United  States  to  enjoin 
prosecution  thereunder.  The  application  of  the  doc- 
trine of  unclean  hands  under  the  theory  enunciated 
by  the  defendants  would  have  driven  the  plaintiffs 
out  of  court  in  A.  F.  of  L.  v.  Watson  and  would 
have  had  a  like  effect  in  Traffic  Telephone  Work- 
ers' Fed.  of  New  Jersey  v.  Driscoll,  supra. 


"^^Def endants '  brief  p.  96. 
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If  our  decision  in  the  instant  cases  is  upheld  there 
remains  in  the  armory  of  the  Territory  of  Hawaii 
numerous  criminal  statutes  of  the  kind  well  known 
to  the  States  of  the  United  States  and  adequate  for 
the  punishment  of  lawbreakers. 

THE  ATTACK  ON  THE;  JURY  COMMISSION- 
ERS AND  ON  THE  GRAND  JURIES  OF 
]\IAUI  COUNTY. 

As  to  the  Right  of  Kaholokula,  et  al.  to  Attack  the 
Indictment  Handed  Down  by  the  1947  Maui 
County  Grand  Jury. 

The  complaint  for  violation  of  the  unlawful  as- 
sembly and  riot  statute  against  Agliam  and  his  co- 
defendants  was  dated  August  1,  1947,  and  Agliam 
and  those  named  in  the  complaint  with  him  were 
held  for  action  of  the  grand  jury  on  September 
16,  1947.  As  we  have  stated  Agliam  and  his  co- 
defendants  were  joined  as  plaintiffs  at  No.  828  by 
stipulation  and  an  appropriate  order  theron.  Bar- 
bosa  and  his  co-defendants  were  named  in  a  com- 
plaint based  on  violations  of  the  unlawful  assembly 
and  riot  act,  dated  July  16,  1947.  Makekau  and  his 
co-defendants  were  named  in  a  complaint  similarly 
based,  dated  July  15,  1947.  Makekau,  et  al.,  and 
Barbosa,  et  al.,  filed  motions  and  challenges  to  the 
jury  commissioners  and  to  the  1947  grand  jury  of 
Maui  County  at  Nos.  2412  and  2413  respectively  in 
the  Circuit  Court  of  the  Second  Circuit  of  the  Ter- 
ritory of  Hawaii.  The  matters  raised  by  the  mo- 
tions and  challenges  to  the  jury  commissioners  and 
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to  the  1947  Maui  County  grand  jury  were  decided 
by  Judge  Cristy  on  September  17,  1947,  [82]  while 
the  case  of  Kaholokula,  et  al..  No.  2657  in  the 
Supreme  Court  of  Hawaii,  37  Haw.  625,  decided 
November  26,  1947,  was  still  before  that  Court.  As 
we  have  said  the  constitutionality  and  the  sufficiency 
of  the  indictment  handed  down  by  the  Maui  County 
grand  jury  on  October  30,  1946,  Plaintiffs'  Exhibit 
No.  9,  were  tested  by  the  Supreme  Court  in  the 
cited  case.  The  Supreme  Court  of  the  Territory 
held  the  unlawful  assembly  and  riot  act  to  be  con- 
stitutional but  the  indictment  was  deemed  to  be 
insufficient  in  that  specific  illegal  acts  of  the  in- 
dividuals w^ere  not  described  therein.  As  has  been 
stated  Kaholokula  and  certain  others,  plaintiffs  at 
No.  836,  had  been  indicted  by  reason  of  the  Paia 
incident.  Kaholokula  and  the  other  defendants  in- 
dicted with  him  made  no  attack  on  the  jury  com- 
missioners and  did  not  challenge  the  1947  Maui 
County  grand  jury.  They  do  presently  attack,  by 
the  allegations  of  the  complaint  at  No.  836,  both 
the  jury  commissioners  of  Maui  County  and  the 
methods  used  to  select  grand  juries  in  that  county. 
They  offer  in  support  of  their  contentions  the  rec- 
ord made  before  Judge  Cristy  (sitting  vice  Judge 
Wirtz  in  the  Circuit  Court  of  the  Second  Circuit) 
under  the  motions  and  challenges  of  Makekau,  et 
al.,  and  Barbosa,  et  al.'^^   The  evidence  contained  in 


"^^Pursuant  to  paragraph  11,  stipulation  4/23/48, 
at  our  No.  828,  and  also  paragraph  9,  stipulation 
4/23/48  at  our  No.  836. 
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that  record  will  be  discussed  hereinafter.  The  points 
raised  are  substantially  those  set  up  in  the  com- 
l^laints  at  our  Xos.  828  and  836.  The  motions  and 
challenges  of  Makekau,  et  al.,  and  Barbosa,  et  al., 
were  filed  in  the  Second  Circuit  Court  on  or  about 
July  28,  1947  and  were  subsecjuently  amended."^ 

The  defendants  point  out  that  when  Judge 
Cristy's  designation  was  made  by  the  Supreme 
Court  to  the  Second  Circuit  Court,  to  the  end  that 
he  could  hear  the  motions  and  challenges  referred 
to,  it  was  apparent  that  there  were  involved  in 
the  Kamnalapau  Harbor  incident  not  only  [83] 
Makekau  and  those  charged  ^vith  him  but  also 
Barbosa  and  his  co-defendants.  This,  say  the  de- 
fendants in  the  cases  at  bar,  is  "the  very  evident 
reason  why  the  order  of  the  Supreme  Court  in- 
cluded authorization  to  Judge  Cristy  to  hear  sup- 
plementary challenges  and  why  Judge  Cristy  in 
disposing  of  the  motions  and  challenges  on  Septem- 
ber 18,  1917  stated  that  his  rulings  would  apply  to 
any  other  case  lying  before  the  grand  jury."'^  But 
the  case  of  Kaholokula,  et  al.,  was  not  then  lying 
before  a  grand  jury.  The  1946  Maui  Comity  grand 
jury  had  handed  down  a  true  bill  against  Kaholo- 
kula and  his  co-defendants  on  October  30,  1946, 
Plaintiffs'  Exhibit  Xo.  9.    Moreover,  if  Kaholokula, 


"\SQ  will  discuss  the  challenges  and  motions  as 
amended.  Differentiation  between  the  original  mo- 
tions and  charges  and  the  amendments  is  unneces- 
sary and  would  be  unprofitable. 

^^See  transcript  of  hearings  before  Judge  Cristy 
p.  561. 
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and  his  co-defendants  under  the  indictment  of  Oc- 
tober 30,  1946,  believed,  as  they  apparently  did, 
that  the  unlawful  assembly  and  riot  statute  would 
be  declared  unconstitutional,  or  that  the  indictment 
would  be  found  to  be  insufficient  as  actually  trans- 
pired, there  was  no  reason  why  they  should  have 
challenged  the  1947  Maui  County  grand  jury.  Ac- 
tually the  earlier  indictment  had  been  found  by  the 
1946  Maui  County  grand  jiiry  and  that  jury  was 
functus  officio.  Whether  or  not  the  indictment  was 
held  to  be  insufficient,  the  life  of  the  1947  grand 
jury  would  expire  on  January  12,  1948.'^^ 

The  Kaholokula  case  was  decided  by  the  Supreme 
Court  on  November  26,  1947.  The  Territory  had 
twenty  days  after  the  opinion  was  announced  in 
which  to  petition  for  rehearing.^^  The  time  for 
filing  a  petition  for  rehearing  expired  therefore  on 
December  17,  1947.  But  the  1947  Maui  County 
grand  jury  met  on  December  2,  1947  and  indicted 
Kaholokula  again  and  with  him  seventy-four  other 
persons  in  indictment  No.  2365,  including  one  in- 
dividual not  designated  in  the  earlier  indictment. 
Plaintiffs'  Exhibit  [84]  No.  9.  The  later  indictment, 
No.  2365,  Exhibit  E  to  the  complaint  at  our  No.  836, 


79See  Section  9638,  Eevised  Laws  of  Hawaii  1945. 
The  life  of  the  grand  jury  expires  with  the  end  of 
the  term  and  the  new  term  commenced  in  the  Sec- 
ond Circuit  on  the  second  Monday  in  January,  1948, 
viz.  January  12,  1948.  See  Section  9802  of  the 
Revised  Laws  of  Hawaii  1945. 

soSee  Rule  5  of  the  Supreme  Court  of  Hawaii. 
See  36  Haw.  at  p.  756. 
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contains  not  only  a  count  based  on  the  unlawful 
assembly  and  riot  act  but  also  a  count  bottomed  on 
conspiracy,  third  degree.^i  At  the  time  the  indict- 
ment, No.  2365,  was  returned  by  the  1947  grand 
jury  there  had  been  no  remittitur  by  the  Supreme 
Court  to  the  Second  Circuit  Court  as  has  been  said. 
The  defendants'  brief ^^  states  in  regard  to  this 
point,  "The  grand  jury  undoubtedly  had  a  right 
to  consider  and  to  act  upon  the  case,  but  were  the 
plaintiffs  bound  to  take  notice  that  they  would  do 
so  ?  That  is  the  issue.  We  cannot  foretell  the  ruling 
of  the  territorial  court  thereon,  and  it  is  not  ma- 
terial here;  they  [the  defendants]  either  were  bound 
to  take  notice  that  the  grand  jury  would  consider 
the  case  and  waived  their  opportunity  [to  chal- 
lenge], or  were  not  bound  to  take  notice  of  it 
and  can  still  present,  by  plea  or  motion  on  arraign- 
ment all  contentions  based  on  federal  rights."  The 
defendants  in  the  instant  cases  cite  Territory  v. 
Ferris,  15  Haw.  139,  for  comparison.  The  cited  case 
holds  that  a  defendant  charged  with  murder  waives 
his  right  to  challenge  the  grand  jury  if  he  does  not 
do  so  prior  to  the  time  it  retires  even  though  he 
is  held  in  jail  at  the  time.  Section  9812,  Revised 
Laws  of  Hawaii  1945,  provides  that  any  person 
"held  to  answer  a  charge  for  a  criminal  offense" 
may  challenge  the  panel  before  the  grand  jury  is 
sworn.   The  grand  jury  is  impaneled  and  sworn  at 


siPursuant  to  Sections  11120-11130  of  the  Revised 
Laws  of  Hawaii  1945. 

82At  p.  138. 
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the  opening  of  the  term.^s  The  1947  Maui  grand 
jury  could  not  have  come  into  office  until  January 
13,  1947,  the  second  Monday  in  January. 

Paragraph  "F.  Challeiioes,"  of  Rule  18  of  the 
Rules  of  the  Supreme  Court^*  as  amended  February 
14  and  [85]  March  27,  1947,^5  provides,  ''Before  the 
grand  jury  retires,  .  .  .  any  person  held  to  answer 
a  charge  for  a  criminal  offense  may  challenge  the 
panel  or  an  individual  juror  for  cause  to  he  as- 
signed to  the  court.  All  such  challenges  shall  be 
tried  and  determined  by  the  court."  We  think  that 
the  word  "retires"  as  used  in  the  Supreme  Court 
rule  means  the  first  retirement  by  the  newly  im- 
paneled grand  jury  after  it  has  been  charged  by 
the  court.  See  Section  9811  of  the  Revised  Laws 
of  Hawaii  1945.  See  such  cases  as  Commonwealth 
V.  Smith,  9  Mass.  107,  and  People  v.  Jewett,  3 
Wend.  (N.  Y.)  314.    Territory  v.  Ferris,  supra,  is 


s^Sections  9810-2  of  the  Revised  Laws  of  Hawaii 
1945. 

^"^See  item  7,  paragraph  7,  stijDulation  filed  April 
23,  1948,  in  ISTo.  828,  and  item  3,  paragraph  7, 
stipulation  filed  April  23,  1948,  in  No.  836.  Cf.  36 
Haw.  at  p.  763. 

Section  9603  of  the  Revised  Laws  of  Hawaii  1945 
provides  that  the  Supreme  Court  shall  have  "gen- 
eral superintendence  of  all  courts  of  inferior  juris- 
diction. ..."  See  also  Section  83  of  the  Organic 
Act,  48  U.S.C.A.  §  635. 

85The  changes  effected  by  the  amendments  seem 
immaterial  insofar  as  the  instant  question  is  con- 
cerned. See  Rule  18  of  the  Supreme  Court  prior 
to  the  stated  amendments. 
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silent  on  this  point,  and  we  can  find  no  pertinent 
Territorial  authority.  If  we  are  correct  in  this 
ruling  the  opportunity  of  Kaholokula  and  his  co- 
defendants  to  challenge  the  1947  grand  jury  either 
under  Section  9812  or  under  Rule  18  of  the  Su- 
preme Court  Eules  elapsed  long  before  December 
2,  1947  when  the  indictment,  No.  2365,  was  handed 
down.  A  chance  to  challenge  the  individual  grand 
juror's  competency  as  distinguished  from  irregu- 
larity of  the  drawing  of  the  grand  jury,  still  re- 
mained. Questions  of  competency,  as  distinguished 
from  questions  of  regularity  in  the  drawing  of  the 
grand  jury,  could  be  presented  on  arraignment 
under  the  indictment.  Cf.  Territory  v.  Scully,  22 
Haw.  618,  632,  explaining  Territory  v.  Ferris,  su- 
pra. In  the  Scully  case  it  was  held  that  a  motion 
to  quash  an  indictment  on  the  ground  of  irregu- 
larities in  selecting  the  list  of  persons  to  act  as 
grand  jurors,  must  be  made  before  the  jury  was 
sworn.  In  Territory  v.  Braly,  29  Haw.  7,  8-10,  the 
Supreme  Court  of  the  Territory  considered  on  a 
plea  of  abatement  a  challenge  based  on  alleged 
failure  to  apportion  properly  the  citizenry  for 
grand  jury  service  among  several  precincts  but 
the  court's  decision  was  based  in  fact  upon  the  con- 
clusion that  no  abuse  of  discretion  had  been  demon- 
strated. [86] 

The  defendants  urge  that  under  the  rule  of  Car- 
ter V.  Texas,  177  U.  S.  442,  dealing  wdth  the  exclu- 
sion by  a  Texas  court  of  members  of  the  African 
race  from  a  grand  jury,  rights  guaranteed  by  the 
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Constitution  of  the  United  States  to  the  plaintiffs 
in  the  instant  cases  could  be  preserved  by  a  motion 
to  quash  the  indictment  on  arraignment.  Cf.  Terri- 
tory V.  Ferris,  supra.  But  this  raises  a  substantial 
federal  question  which,  however,  melts  into  the 
major  contentions  of  the  plaintiffs  in  the  instant 
cases  that  they  have  been  denied  their  constitutional 
rights. 

We  are  of  the  opinion  that  the  defendants  named 
in  the  indictment  No.  2365  did  not  have  a  fair 
opportunity^^  to  challenge  the  1947  Maui  County 
grand  jury  and,  as  w'e  have  stated,  had  no  sub- 
stantial reason  for  believing  that  that  grand  jury 
W'Ould  indict  them  on  December  2,  1947;  that  their 
objections  to  the  jury  commissioners  and  to  the 
constituency  of  the  1947  grand  jury  must  be 
w^eighed  and  considered.  The  question  then  be- 
comes :  Shall  this  court  consider  on  behalf  of  Kaho- 
lokula  and  his  co-defendants  under  indictment  No. 
2365  the  motions  and  challenges,  filed  by  Makekau 
and  Barbosa  in  the  Second  Circuit  Court  which 
have  been  made  part  of  the  records  of  the  cases  at 
bar  by  the  stipulations  of  the  parties  ^^"^ 


86 As  appears  from  the  defendants '  brief  at  p.  137 : 
"In  the  arguments  before  the  trial  we  frankly 
stated  to  this  court  that  we  do  not  know  whether 
the  plaintiffs  in  Civil  No.  836  have  had  opportunity 
to  challenge  the  1947  grand  jury." 

8'^See  paragraph  11  of  the  stipulation  of  April 
23,  1948,  at  No.  828,  and  paragraph  9  of  the  like 
stipulation  at  No.  836.  Each  pertinent  paragraph 
is  as  follows:  "It  is  stipulated  that  the  record  of 
the  proceedings  before  the  Honorable  A.  M.  Cristy, 
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The  defendants  insist  that  all  the  pertinent  evi- 
dence on  this  issue  should  be  stricken  out  at  both 
numbers  and  that  this  court  may  not  consider  it. 
They  contend  that  we  do  not  have  the  jurisdiction, 
i.  e.,  power,  to  determine  the  issue  whether  a  grand 
jury  of  the  Territory  has  been  properly  [87]  con- 
stituted even  if  it  has  been  selected  in  a  manner 
clearly  prohibited  by  the  Constitution  of  the  United 
States.  Cf.  Cobbledick  v.  United  States,  309  U.  S. 
323.  The  defendants  endeavor  to  draw  an  analogy 
helpful  to  them  from  the  federal  statute  relating 
to  the  removal  of  civil  rights  cases,  Section  31  of 
the  old  Judicial  Code,  presently  Section  1443  of 
revised  Title  28,  citing  Kaizo  v.  Henry,  211  U.  S. 
146,  148,  a  case  arising  in  the  Territory  of  Hawaii, 
and  Andrews  v.  Swartz,  156  U.  S.  272,  276.  It  is 
doubtful  if  the  cited  cases  retain  full  authority  to- 
day in  view  of  Johnson  v.  Zerbst,  304  U.  S.  458,  468, 
wherein  the  Supreme  Court  held  that  a  trial  court 
would  lose  jurisdiction,  i.  e.,  the  power,  to  try  a 
criminal  indictment,  if  the  defendant  was  denied 
his  constitutional  right  to  assistance  of  counsel  un- 
der the  Sixth  Amendment.  It  is  the  law,  however, 
that  civil  rights  cases  may  not  be  removed  to  the 

including  the  testimony  taken  as  transcribed  by  the 
court  reporter  of  the  Second  Judicial  Circuit,  said 
transcript  of  record  having  been  heretofore  filed  in 
this  court,  shall  be  deemed  in  evidence  in  this  case 
with  the  same  effect  as  if  said  testimony  were  ad- 
duced by  the  respective  parties  in  this  court,  the 
entire  record  also  being  deemed  in  evidence  before 
this  court,  sub  jet  to  all  legal  objections  not  herein- 
above waived."    See  note  76  supra. 
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federal  court  unless  the  denial  of  civil  rights  occurs 
by  reason  of  provisions  of  a  state  constitution  or 
statute.  Kentucky  v.  Powers,  201  U.  S.  1,  30-1; 
Strauder  v.  West  Virginia,  100  U.  S.  303,  309; 
and  Virginia  v.  Rives  (Ex  parte  Virginia),  Id.  pp. 
313,  321. 

But  assuming,  as  we  must  by  reason  of  Section 
86  of  the  Organic  Act,  as  amended,  that  the  Terri- 
tory of  Hawaii  stands  in  the  same  position  to  the 
United  States  as  a  State  insofar  as  removal  of 
causes  is  concerned,  w^e  are  of  the  opinion  that 
decisions  controlling  the  removal  of  civil  rights 
cases  to  the  federal  courts  nonetheless  are  not  per- 
suasive here.  The  question  presented  is  not  whether 
the  case  of  the  Territory  v.  Kaholokula,  et  al.,  may 
be  removed  to  the  United  States  District  Court  for 
the  District  of  Hawaii,  but  whether  in  a  suit  based 
upon  the  Civil  Rights  Acts  this  court  may  consider 
whether  Kaholokula  and  his  co-defendants,  plain- 
tiffs at  No.  836,  have  been  deprived  of  rights  guar- 
anteed to  them  by  the  Constitution  of  the  United 
States  by  reason  of  the  methods  employed  in  the 
selection  of  the  1947  Maui  County  grand  jury.  We 
are  of  the  opinion  that  the  latter  question  is  within 
the  ambit  of  the  powers  conferred  upon  a  district 
court  of  the  United  States  by  [88]  Section  1343  of 
revised  Title  28.  See  also  R.  S.  Sections  1977  and 
1979.  The  question  before  us  is  not  how  might 
removal  be  accomplished  but  whether  the  plaintiifs 
are  being  deprived  of  their  civil  rights.  The  ques- 
tion at  bottom  therefore  is  the  same  as  that  previ- 
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ously  decided  by  us.  But  even  if  it  were  not,  we 
nonetheless  sit  as  a  court  of  equity.  It  is  well 
established  that  a  court  of  equity,  having  acquired 
jurisdiction  on  adequate  grounds  should  determine 
all  material  issues.  Our  decision  should  not  be 
truncated.  Accordingly,  we  hold  that  it  is  proper 
for  this  court  to  consider  the  pertinent  evidence 
stipulated  into  the  records  at  both  numbers  and  to 
adjudicate  the  issue  involved. 

The  Evidence  Produced  on  the  Motions  and  Chal- 
lenges of  Makekau  and  Others  and  Barbosa  and 
Others  to  the  Jury  Commissioners  and  to  the 
1947  Maui  County  Grand  Jury. 

We  state  preliminarily  that  the  provisions  of  the 
law  of  the  Territory  of  Hawaii  relating  to  "Jurors'^ 
are  to  be  found  in  Sections  9791  to  9813,  inclusive, 
of  the  Revised  Laws  of  Hawaii  1945,  as  amended, 
and  in  Section  83  of  the  Organic  Act,  48  U.S.C.A. 
Section  635.  We  shall  not  repeat  all  the  provisions 
of  the  statutes  but  we  point  out  that  Section  9800 
of  the  Revised  Laws  of  Hawaii  1945  stated  in  per- 
tinent i^art  "That  the  jury  commission  of  each 
circuit  shall  in  each  year  make  and  file  with  the 
clerk  of  the  circuit  court  at  least  ten  days  before 
the  next  term  of  court  two  certified  separate  lists 
of  citizens  to  serve  respectively  as  grand  and  trial 
jurors  in  the  circuit  court  for  the  ensuing  year.  It 
shall  select  and  list  the  names  of  one  hundred 
citizens  as  trial  jurors  and  fifty  citizens  as  grand 
jurors  .  .  .",  and  "All  of  such  selections  shall  be 
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citizens  whom  the  respective  commissions  believe, 
after  careful  investigation  in  each  case,  to  be  quali- 
fied and  not  exempt  under  the  provisions  of  this 
chapter.  If  practicable,  no  person  shall  be  selected 
who  has  served  as  a  juror  or  grand  juror  within 
one  year.  [89]  All  of  such  selections  shall  be  made 
without  reference  to  the  political  affiliations  or  to 
the  race  or  place  of  nativity  of  citizens,  with  a  view 
to  obtain  lists  representative  of  the  qualified  citi- 
zenry of  each  circuit."  The  last  sentence  quoted 
was  amended  by  L.  1945,  c.  163,  s.  1,  (Section 
9800.01)  to  provide  that  ''No  person  shall  be  se- 
lected and  listed  as  a  grand  juror  who  had  been  so 
selected  and  listed  within  one  year  ..."  Section 
2  of  the  statute  last  designated  also  added  a  require- 
ment of  three  years  residence  in  the  Territory, 
amending  Section  9791  of  the  Revised  Laws  of 
Hawaii  1945  to  that  extent.  Section  9791  need  not 
be  quoted  here.  It  is  sufficient  to  state  that  it  em- 
bodies in  substance,  the  amending  residence  qualifi- 
cation aside,  the  provisions  of  Section  83  of  the 
Organic  Act,  including  those  relating  to  the  ability 
of  the  juror  to  speak  English.  Section  9803  pro- 
vides for  the  drawing  of  the  grand  jury  panel  by 
the  clerk  of  the  court  by  lot  in  the  usual  fashion; 
that  is  to  say  the  fifty  names  on  the  list  are  put 
into  the  "grand  jury  box"  and  from  these  names 
the  clerk  selects  "...  not  less  than  thirteen  nor 
more  than  twenty-three  persons  to  serve  as  grand 
jurors  ..."  The  1947  grand  jury  consisted  of 
twenty-one  persons   so  selected.   They  are  the   de- 
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fendants  named  as  grand  jurors  in  the  complaints 
at  Nos.  828  and  836. 

It  will  be  noted  upon  an  examination  of  the  testi- 
mony before  this  court,  from  the  transcript  of  the 
hearings  before  Judge  Cristy  and  also  from  a  num- 
ber of  the  exhibits  that  the  terms  "list",  "grand 
jury",  "grand  jury  as  a  whole",  "panel"  and 
"array"  have  been  employed  on  occasion  in  a  man- 
ner which  creates  some  confusion.  The  three  terms 
first  quoted  were  generally  employed  to  designate 
the  list  of  fifty  persons  selected  by  the  jury  com- 
missioners for  grand  jury  service.  The  terms 
"panel"  or  "array"  seemingly  were  used  on  most 
occasions  to  designate  the  twenty-one  grand  jurors 
drawn  by  lot  by  the  clerk  of  the  court  from  the  list 
of  fifty  names  selected  by  the  jury  commission;  for 
example,  the  grand  jurors  named  as  [90]  defend- 
ants in  the  instant  oc^casion.  Cf.  the  respective 
definitions  of  "panel"  and  "array",  Bouvier's  Law 
Dictionary,  Rawle's  Third  Revision.  In  at  least 
two  instances,  however,  the  word  "panel"  was  used 
where  the  term  "list"  would  have  been  more  appro- 
priate. See  Movants'  Exhibit  No.  15  in  the 
proceedings  before  Judge  Cristy,  referred  to  here- 
inafter.    See   also    Plaintiffs'   Exhibit   26. 

The  evidence  produced  on  the  challenges  to  the 
grand  jury  by  Makekau,  et  al.,  and  Barbosa,  et  al., 
in  the  Circuit  Court  of  the  Second  Circuit  respec- 
tively at  Criminal  Nos.  2412  and  2413,  shows  that 
the  1947  Maui  County  grand  jury  was  not  im- 
paneled in  accordance  with  law.   This  appears  from 
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the  record  of  the  proceedings  before  Judge  Albert 
M.  Cristy,  sitting  vice  Judge  Cable  A.  Wirtz,  in 
the  Circuit  Court  of  the  Second  Circuit,  and  made 
part  of  the  record  at  both  our  numbers.^s  The  court 
allowed  but  a  limited  review  of  the  methods  em- 
ployed to  select  the  grand  jury  and  of  the  individual 
qualifications  of  the  members  thereof.  Judge  Cristy 
would  not  permit  what  he  referred  to  as  a  "free  for 
all"  examination  of  the  members  of  the  panel  upon 
voir  dire.  He  permitted  examination  of  individual 
grand  jurors  on  voir  dire  only  to  the  extent  of  allow- 
ing the  defendants'  counsel  to  bring  out  their  re- 
spective business  connections  and  general  i^osition 
in  the  community.  The  court  was  apparently  of 
the  view  that  a  wider  scope  of  examination  of  the 
qualifications  of  individual  members  of  the  panel 
would  be  irrelevant.  Judge  Cristy  also  excluded 
evidence  which,  from  the  nature  of  the  offers  made, 
would  have  tended  to  show  more  clearly  that  cer- 
tain important  elements  of  the  community  were 
precluded  from  serving  on  the  grand  juries  of  Maui 
County.  The  court,  however,  permitted  enough  evi- 
dence to  come  into  the  record  to  demonstrate  the 
erroneous  method  employed  in  selecting  the  1947 
Maui  County  grand  jury.  [91] 

There  was  evidence  which  we  believe  to  be  cre- 
dible and  from  which  we  find  that  84%   of  the 


88The  challenges  are  also  part  of  the  plaintiffs' 
bill  of  particulars  which  has  been  made  a  part  of 
both  complaints.  See  the  references  to  the  stipula- 
tions in  note  87,  supra. 
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persons  who  were  selected  and  listed  for  grand  jury 
service  in  1947  came  from  the  ranks  of  the  em- 
ployer-entrepreneur group  and  their  salaried  (non- 
labor)  employees.  The  record  demonstrates  also 
that  all  other  groups  in  the  community,  including 
labor,  had  approximately  but  a  16%  representation 
on  the  1947  grand  jury  list. 

The  word  "haole"  has  been  much  employed 
throughout  the  testimony  and,  as  we  stated  at  an 
earlier  point  in  this  opinion,  a  satisfactory  defini- 
tion of  it  is  hard  to  encompass.  A  haole  was  defined 
by  a  witness  (see  note  11,  supra)  as  a  person  of 
mainland  American  or  of  northern  European  stock, 
not  a  person  of  Portuguese,  Spanish  or  Puerto 
Ri<!an  descent.  To  this  we  added  the  gloss  of  Adams' 
definition  (see  note  13,  supra)  describing  the  haole 
as  a  class  of  persons  of  superior  economic  and 
social  status.  As  indicated  previously  we  accept 
this  composite  definition.  The  dominant  position  of 
the  haole  in  the  economic  life  of  the  Territory  of 
Hawaii  has  been  testified  to  repeatedly  in  the  in- 
stant case  and  is  also  fully  borne  out  by  such 
authorities  as  Burrows^^  and  Lind.^  While  we 
think  that  the  record  in  the  instant  cases  demon- 


^^See  "Hawaiian  Americans",  by  Edwin  G.  Bur- 
rows, Yale  University  Press,  1947,  pp.  1  to  95.  See 
note  14  siipra. 

^See  "An  Island  Community,  Ecological  Succes- 
sion in  Hawaii",  by  Andrew  W.  Lind,  the  Univer- 
sity of  Chicago  Press,  1938  at  pp.  112  and  255.  This 
book  was  introduced  in  evidence  in  the  proceedings 
before  Judge  Cristy.   See  note  14  supra. 
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strates  that  the  haole  group  and  the  employer-en- 
trepreneur group  in  the  Islands  should  be  deemed  to 
be  almost  co-extensive,  we  shall  not  so  treat  them 
for  the  purposes  of  the  question  now  under  discus- 
sion and  will  employ  the  term  "haole"  as  defined 
in  this  paragraph. 

Employing  that  definition  we  find  that  though 
the  haole  group  comprised  but  about  3.6%  of  the 
population  of  Maui  County,  the  1947  Maui  County 
grand  jury  list  nonetheless  contained  the  names  of 
tw^enty-one  haoles  or  42%  of  the  list.  On  the  other 
hand  there  were  only  six  [92]  laboring  men  named 
on  the  grand  jury  list,  or  a  total  of  12%.  Cf.  Mo- 
vants' Exhibits  Nos.  7  and  9.  But  male  laborers 
in  Maui  County  comprised  approximately  79%  of 
the  total  male  population  of  that  County.  Again 
see  Movants'  Exhibit  No.  9.  Only  laborers  are 
named  in  the  indictment  at  No.  2365  and  in  the 
criminal  complaints. 

It  should  be  observed  that  the  percentage  of 
Koreans,  Hawaiians,  Puerto  Ricans  and  Filipinos 
on  the  list  was  zero.  There  were  over  10,000  persons 
of  Filipino  descent  in  Maui  County  in  1946  and 
1947  but  the  1947  grand  jury  list  contained  no  Fili- 
pinos. The  evidence  also  shows  that  Filipinos  con- 
stitute the  second  largest  national  group  in  the 
Territory.  While  Filipinos  who  had  not  been  en- 
gaged in  the  military  service  of  the  United  States 
could  not  become  naturalized  citizens  imtil  194691 


9iSee  Act  of  July  2,  1946,  8  U.  S.  C.  A.  Sections 
703,  724. 
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nonetheless  the  registry  of  voters  at  the  election 
which  was  held  on  November  5,  1946^2  demonstrates 
that  many,  more  than  one  hundred,  male  Filipinos 
were  entitled  to  vote  at  that  election.  It  will  be 
noted  that  the  provisions  of  Section  9791  of  the 
Revised  Laws  of  Hawaii  1945  do  not  require  that 
to  be  eligible  for  jury  service  that  the  individual 
must  be  a  registered  voter  but  only  that  he  possess 
the  qualifications  for  registration  as  a  voter.  Ques- 
tionnaires^^  were  submitted  to  numerous  Filipinos 
along  with  other  members  of  the  community  whom 
it  was  contemplated  might  be  called  for  jury  service, 
and  though  there  were  numerous  Filipinos  who 
were  qualified^i  none  was  called  to  serve.  There 
were  a  number  of  Filipinos  indicted  under  the 
indictment  at  No.  2365  and  named  in  the  criminal 
complaints  hereinbefore  referred  to.  These  include 
at  No.  828,  Diego  Barbosa,  Victor  Degamo,  and 
Basilo  Arruiza ;  at  No.  836,  Leocadio  Baldovi,  Calix- 
tro  Cason  and  Juan  Hara. 

Statistics  are  sometimes  most  misleading  when 
they  seem  the  clearest  and  we  would  hesitate  to  base 
our  decision  upon  them.  Filipinos  represent  about 
35^°  of  the  male  population  of  Maui  County  though 
comparatively   few   are   citizens,   and   therefore   it 


92These  lists  were  filed  with  the  clerk  after  the 
termination  of  the  hearings  pursuant  to  permission 
granted  by  the  court.  They  are  Plaintiffs'  Exhibits 
22-A  and  22-B. 

93See  Plaintiffs'  Exhibits  Nos.  23  and  24. 

^^These  included  Patrick  Ortello,  Vincente  Engor- 
ing:  and  Salvadore  Seno. 
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niiglit  be  argued  that  it  was  by  pure  inadvertence 
that  all  of  them  were  excluded  from  grand  jury 
duty;  that  the  haole  group  are  in  fact  better  edu- 
cated than  the  average  citizen  of  Hawaii,  and  that 
therefore,  since  the  jury  commissioners  are  required 
by  law  to  make  a  "careful  investigation  in  each 
case",^^  their  selections  naturally  include  more  of 
the  better  educated  members  of  the  community.  In 
this  comiection  we  point  out  again  that  Section  83 
of  the  Organic  Act  requires  that  a  juror  nuist  be 
able  " understandingiy  [to]  s})eak,  read,  and  write 
the  English  langiuTge  .  .  .".  The  testimony  received 
by  Judge  Cristy,  however,  makes  it  clear,  statistics 
aside,  that  the  exclusion  of  certain  groups  of  the 
community  was  deliberate  and  intentional. 

Pursuant  to  Section  9799,  Revised  Laws  of 
Hawaii  1945,  the  jury  lists  are  made  up  by  three 
jury  comnrissioners,  two  of  whom  are  appointed  by 
the  judge  of  the  circuit  court,  the  third  commis- 
sioner being  ex  officio  the  judge  himself.  Augustine 
Ponibo,  one  of  the  jury  commissioners,  had  served 
as  such  for  an  extended  period  of  time,  having  had 
fourteen  years  of  consecutive  service  with  the  excep- 
tion of  one  year,  1945.  The  other  jtiry  commissioner 
was  Claude  E.  Chatterton.  Judge  Wirtz,  Mr.  Pombo 
and  Mr.  Chatterton  chose  the  persons  comprising 
the  list  of  the  1947  Maui  County  grand  jury.  When 
Mr.  Pombo  w^as  asked  whv  there  never  had  been  a 


95See  Section  9800,  Revised  Laws  of  Hawaii  1945, 
and  Section  83  of  the  Ori^-anic  Act,  48  U.  S.  C.  A. 
Section  635.  See  also  Sections  9799  and  9803, 
Revised  Laws  of  Haw^aii  1945. 
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Filipino  on  the  "Grand  Jury"  be  replied  candidly, 
"We  just  have  a  lot  of  other  men  a  lot  better. "^6,97 
As  to  the  number  of  haoles  on  the  grand  jury  list 
Mr.  Pombo's  statements  were  equally  pointed  and 
conclusive  and  admit  of  no  misunderstanding.  He 
testified  in  effect  that  he  picked  haoles  because  he 
wanted  to  give  them  something  to  do  "...  if  they 
want  a  chance  to  run  the  country  .  .  .'\^^'   The  sub- 


^^See  1).  312  transcript  of  proceeding  before  Judge 
Albert  M.  Cristy. 

9'^There  is  a  Filipino  on  the  1948  Maui  County 
grand  jury. 

98See  Id.  at  p.  290.  Mr.  Pombo  testified  as  fol- 
lows: 

"The  Court:  Did  you  pick  them  because  they 
were  haoles  ? 

Witness  [Pombo]  Xo,  I  pick  them  because  I  want 
to  give  them  somethino^  to  do — if  they  want  a  chance 
to  run  the  country — . 

The  Court:  Did  vou  pick  them  because  of  their 
fairness  ? 

Witness:  Because  thev  are  fair.  Thev  are  in 
court— they  have  to  be  fair.  There  is  another  jury — 
in  case  it  don't  so  right  on  the  Grand  Jury,  the 
trial  jurv  is  waitinsr  for  them. 

Mr.  Resner  [Counsel  for  the  defendants  in  the 
proceedings  in  the  Circuit  Court  of  the  Second  Cir- 
cuit] :  What  did  vou  mean  a  moment  ago — you  said 
they  wanted  a  chance  to  rmi  the  comitry? 

A.  Well,  thev  do  run  the  country. 

Q.  How  do  you  mean  that? 

A.  The  majority — lots  of  these — the  Bald^^'ins — 
they  own  the  place. 

Q.  I  see. 

A.  And  if  thev  want  to  run  politics,  just  as  well 
give  them  something  to  do  in  courts.  Thev  can't  run 
it  in  here  because  the  population  getting  too  inde- 
pendent." 
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stance  of  Mr.  Pombo's  testimony  is  that  haoles  were 
placed  on  the  grand  jury  so  that  they  might  have  an 
opportunity  to  run  the  country. 

Mr.  Pombo's  standard  of  selecting  jurymen  was 
also  made  plain  when  he  stated:  "Well,  we  picked 
men — majority  of  them  with  better  education.  They 
are  in  business  in  the  community."  He  was  then 
asked,  ''Was  it  your  feeling  that  a  man  in  business 
would  be  better  qualified  than  a  man  out  of  busi- 
ness?" He  replied,  "He  has  got  a  better  head  on 
him.  "99 

Neither  of  the  other  two  jury  commissioners 
denied  the  accuracy  of  Mr.  Pombo's  testimony 
respecting  this  basis  or  standard  of  selection  in  any 
particular.  What  Mr.  Pombo  said  respecting  meth- 
ods of  selecting  persons  to  comx)rise  the  grand  jury 
list  seems  to  us  to  be  conclusive  in  proving  deliber- 
ate exclusion  of  Filipinos  from  grand  jury  service 
as  well  as  a  deliberate  w^eighting  of  the  grand  jury 
list  in  favor  of  haoles  and  against  the  laboring  men 
of  the  community.  We  so  fiiid.  [95] 

Judge  Wirtz  testified  that  the  selection  of  jurors 
was  made  from  persons  whom  the  jury  commis- 
sioners knew,  individuals  with  whom  they  had  had 
personal  contact  on  a  business  or  social  basis. ^^^ 
Judge  Wirtz'  testimony  respecting  the  personal 
knowledge  of  the  jury  commissioners  of  the  persons 
selected  by  them  to  form  the  list  was  corroborated 


99See  Id.  at  p.  318. 
looSee  Id.  at  Dp.  161-162. 


506  W.  D.  Ackerman  etc.,  et  al. 

by  Mr.  Pombo  and  to  some  extent  also  by  Mr.  Chat- 
terton.ioi   See  Smith  v.  Texas,  311  U.  S.  128,  132. 

Section  9800,  Revised  Laws  of  Hawaii  1945,  pro- 
vided in  respect  to  the  selection  of  jurors,  both 
grand  and  petit,  that,  "If  practicable,  no  person 
shall  be  selected  who  has  served  as  a  juror  or  grand 
juror  within  one  year."  Movants'  Exhibit  No.  15  in 
the  proceedings  before  Judge  Cristy  on  the  chal- 
lenges to  the  jury  commissioners  and  to  the  1917 
grand  jury  of  Maui  County  by  Makekau,  et  al.,  and 
Barbosa,  et  al.,  Criminal  Nos.  2412  and  2413,  Circuit 
Court,  Second  Circuit,  Territory  of  Hawaii,  covers 
the  service  of  members  of  the  Maui  County  grand 
jury  panels  from  1942  to  1947,  inclusive.  The  exhibit, 
however,  was  so  qualified  by  the  testimony  of  Judge 
Wirtzio^  that  it  appears  that  the  tei^m  "service"  as 
employed  in  the  exhibit  meant  listing  on  the  grand 
jury  lists  rather  than  actual  service  on  a  grand 
jury.  Assuming,  as  we  think  we  must,  that  the 
terms  'service"  and  "served"  as  employed  in  the 
exhibit  mean  being  named  on  a  grand  jury  list, 
rather  than  actual  service  on  a  grand  jury,  i.  e., 
being  called  and  sworn  to  serve  thereon,  the  exhibit 
is  enlightening  nonetheless  as  to  the  methods 
employed  in  constituting  grand  jury  lists  in  Maui 
County  for  it  demonstrates  that  54  individuals  were 
listed  to  serve  for  141  years  of  a  total  of  300  man- 
years  (50  men  on  each  jury  list  for  6  years)  during 
the  period  indicated.  It  does  appear,  however,  from 


loiSee  Id.  at  pp.  354  et  seq. 
io2Id.  at  p.  242-245. 
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the  testimony  taken  before  Judge  Cristy  that  there 
was  no  person  on  the  1947  grand  jury  list  who  had 
been  listed  as  a  grand  juror  in  Maui  County  in  1946. 
Section  9800  stated,  prior  to  amendment,  that  if 
practicable  no  person  should  be  selected  who  had 
served  as  a  juror  within  a  year  Section  9800,  as  we 
have  said,  was  amended  by  L.  1945,  c.  163,  s.  1,  (Sec- 
tion 9800.01)  to  provide  tliat  no  j)erson  should  be 
selected  and  listed  as  a  grand  juror  who  had  been  so 
selected  and  listed  within  one  year  and  that  no  per- 
son should  be  selected  and  listed  as  a  trial  juror  who 
had  been  so  selected  and  listed  within  one  year.  The 
law  as  amended  became  effective  on  May  14,  1945, 
subject  to  a  qualification  not  here  ])ertinent.  Despite 
these  provisions,  however,  it  will  be  observed  from 
Plaintiffs'  Exhibit  No.  26  that  at  least  seven  persons 
(at  least  six  of  whom  were  haoles)  who  were  listed 
on  the  1945  Maui  County  grand  jury  list  were  listed 
again  on  the  1946  list.  It  will  be  remembered  that 
the  1946  grand  jury  returned  the  first  indictment, 
Plaintiffs'  Exhibit  No.  9,  against  Kaholokula  and 
others  based  on  the  unlawful  assembly  and  riot  act 
of  the  Territory  of  Hawaii.  The  names  of  the  seven 
men  to  whom  we  have  referred  are  H.  B.  Benner, 
F.  G.  Bush,  A.  J.  Collins,  Wm.  Dickson,  F.  J.  S. 
Gay,  J.  W.  Hoxie,  and  E.  F.  Sabin.  The  1946  indict- 
ment of  Kaholokula,  et  al.,  was  quashed  by  order  of 
the  Supreme  Court  of  Hawaii  following  its  opinion 
in  Territory  of  Hawaii  v.  Kaholokula,  et  al.,  37 
Haw.  625,  and  the  facts  stated  have  no  specific  bear- 
ing on  the  1947  grand  jury  list.  They  are  illumi- 
nating, however,  in  view  of  what  we  have  previously 
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stated  in  respect  to  the  handling  of  grand  jury  lists 
in  the  Circuit  Court,  Second  Circuit,  and  they  are 
pertinent  insofar  as  they  serve  to  corroborate  Pom- 
bo 's  testimony  set  out  in  note  98,  supra. 

Section  83  of  the  Organic  Act  provides  inter  alia 
that  ".  .  .  all  juries  shall  be  constituted  without 
reference  to  the  race  or  place  of  nativity  of  the 
jurors."  Yet  the  questionnaires  in  evidence^os  sub- 
mitted to  each  prospective  juror  in  every  instance 
require  a  statement  as  to  where  the  individual  was 
born  and  the  nationality  of  both  his  father  and 
mother.  True,  "race"  is  not  "nationality"  if  the 
two  words  be  employed  in  a  strict  ethnological  sense 
but  commonly  the  word  "race"  is  used  to  denote 
"The  descendants  of  a  common  ancestor;  a  family, 
tribe,  people,  or  nation  .  .  ."^^"^  We  are  of  the  opin- 
ion that  the  questions  to  which  we  have  referred 
were  in  fact  directed  to  "race"  as  that  word  is  used 
in  the  ordinary  or  common  sense  and,  therefore, 
indirectly  at  least,  referred  to  "place  of  nativity" 
in  derogation  of  Section  83  of  the  Organic  Act.  The 
questionnaires  seem  to  have  been  employed  for  no 
purpose  within  the  law  insofar  ^s  the  1947  grand 
jury  was  concerned..  See  Section  9791,  Revised 
Laws  of  Hawaii  1945. 

In  view  of  the  foregoing  we  conclude  that  the 
1947  Maui  County  grand  jury  was  constituted 
illegally.    The  provisions  of  the  Fifth  Amendment 


lospiaintiffs'  Exhibits  23  and  24. 

lo^See  Webster's  New  International  Dictionary, 
2nd  Edition. 
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to  the  Constitution  of  the  United  States  apply  to 
tlie  Territory  of  Hawaii.  See  Plawaii  v.  Mankichi, 
190  U.  S.  197,  211.  Cf.  Andres  v.  United  States, 
supra,  333  U.  S.  at  p.  748.  The  exclusion  of  Fili- 
pinos from  grand  jury  service  for  the  reason  given 
by  Pombo  fc^lls  clearly  within  the  prohibition  of 
that  line  of  cases  beginning  with  Strauder  v.  West 
Virginia,  100  U.  S.  303,  and  running  through  Smith 
V.  Texas,  supra,  to  Patton  v.  Mississippi,  332  U.  S. 
463.  There  was  also,  as  we  have  indicated,  a  deliber- 
ate substantial  exclusion  of  wage  earners  and  a 
deliberate  substantial  weighting  of  the  grand  jury 
list  in  favor  of  "businessmen",  in  the  instant  cases, 
really  the  employer-entrepreneur  which  includes  the 
haole  group  of  Maui  County.  This  also  is  prohibited. 
In  Thiel  v.  Southern  Pacific  Co.,  328  U.  S.  217, 
220-4,  the  SuT)reme  Court  by  Mr.  Justice  Murphy 
stated:  "The  American  tradition  of  trial  by  jury, 
considered  in  connection  with  either  criminal  or 
civil  proceedings,  necessarily  contemplates  an  im- 
l^artial  jury  drawn  from  a  cross-section  of  the  com- 
munity. This  does  not  mean,  of  course,  that  every 
jury  must  contain  representatives  of  all  the  econo- 
mic, social,  religious,  racial,  political  and  geograph- 
ical groups  of  the  community;  frequently  such 
complete  representation  would  be  impossible.  But  it 
does  mean  that  prospective  jurors  [98]  shall  be  se- 
lected by  court  officials  without  systematic  and  inten- 
tional exclusion  of  any  of  these  groups.  Recognition 
must  be  given  to  the  fact  that  those  eligible  for  jury 
service  are  to  be  found  in  every  stratum  of  society. 
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Jury  competence  is  an  individual  rather  than  a 
group  or  class  matter.  That  fact  lies  at  the  very 
heart  of  the  jury  system.  To  disregard  it  is  to  open 
the  door  to  class  distinctions  and  discriminations 
which  are  abhorrent  to  the  democratic  ideals  of  trial 
by  jury.  .  .  .  Wage  earners,  including  those  who  are 
paid  by  the  day,  constitute  a  very  substantial  por- 
tion of  the  community,  ...  a  portion  that  cannot  be 
intentionally  and  systematically  excluded  in  whole 
or  in  part  without  doing  violence  to  the  democratic 
nature  of  the  jury  system.  Were  we  to  sanction  an 
exclusion  of  this  nature  we  would  encourage  what- 
ever desires  those  responsible  for  the  selection  of 
jury  panels  may  have  to  discriminate  against  per- 
sons of  low  economic  and  social  status.  We  would 
breathe  life  into  any  latent  tendencies  to  establish 
the  jury  as  the  instrument  of  the  economically  and 
socially  privileged.   That  we  refuse  to  do." 

Compare  Fay  v.  New  York,  332  U.  S.  261.  In 
the  cited  case  the  Supreme  Court  held  that  con- 
sistent with  due  process  of  law  required  by  the 
Fourteenth  Amendment  a  State  could  try  a  defend- 
ant charged  with  a  crime  by  a  special  or  "blue  rib- 
bon" jury.  Mr.  Justice  Jackson  distinguished  care- 
fully, however,  between  State  and  federal  juries 
and  the  decisions  respecting  each.  See  332  U.  S.  at 
pp.  284  et  seq.,  and  compare  Moore  v.  New  York, 
333  U.  S.  565. 

It  is  clear  that  the  Territory  of  Hawaii  and  its 
Legislature,  Executive  Officers  and  Judiciary,  can 
exercise  only  the  powers  delegated  to  them  by  Con- 
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gress,  and  that  Congress  cannot  deny  the  right  of 
trial  by  jury  as  guaranteed  by  the  Sixth  Amend- 
ment or  indictment  by  a  grand  jury  under  the  Fifth 
Amendment.  The  constitutional  guarantee  requires 
that  no  group  in  the  community  shall  be  excluded 
deliberately  from  jury  service  and  that  a  grand 
jury  panel  shall  constitute  a  fair  cross-section  of  the 
country  or  locality  from  which  it  is  drawn.  The 
1947  Maui  County  grand  jury  was  constituted  in 
disregard  of  these  fundamental  principles,  as  well 
as  of  others  of  importance  embraced  in  the  local 
law  as  we  have  indicated.^^^  We,  therefore,  have  no 


losxhe  plaintiffs  assert  as  another  ground  of  chal- 
lenge to  the  1947  Maui  County  grand  jury  that  no 
women  were  included.  Put  briefly,  the  argument 
made  by  the  plaintiffs  runs  as  follows:  Section  83 
of  the  Organic  Act,  48  U.  S.  C.  A.  Section  635  pro- 
vides that  ''.  .  .  no  "Derson  who  is  not  a  male  citizen 
of  the  United  States  .  .  .  shall  be  a  qualified  juror 
or  grand  juror  in  the  Territory  of  Hawaii."  See 
also  the  similar  "provision  of  Section  9791,  Revised 
Laws  of  Hawaii  1945.  By  the  Act  of  June  26,  1930, 
46  Stat.  818,  the  qualifications  of  electors  of  the 
Territorv  was  amended  bv  striking:  from  Section  60 
of  the  Organic  Act,  48  U.  S.  C.  A.  Section  617,  the 
word  ''male"  so  that  women  are  now  qualified  elec- 
tors in  the  Territory.  The  Nineteenth  Amendment 
to  the  Constitution  of  the  United  States,  effective 
August  26,  1920,  provides  that  "The  risrht  of  the 
citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abrid2:ed  bv  the  United  States,  or  by  any 
State  on  account  of  sex."  The  plaintiffs  contend 
that  with  the  adoption  of  the  Amendment  ".  .  . 
women  became  qualified  jurors  since  the  qualifica- 
tions for  jury  service  existins:  as  of  that  time  were 
the  same  as  for  electors."  Cf.  Ballard  v.  United 
States,  329  U.  S.  187,  and  see  State  v.  Walker,  192 
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hesitancy  in  enjoining  the  prosecution  of  the  indivi- 
dual plaintiffs  under  indictment  No.  2365,  even  if 
that  prosecution  was  not  to  be  restrained  for  the 
reasons  stated  under  the  earlier  heading  of  our 
opinion. 

The  plaintiffs  also  charge  the  jury  commissioners 
with  bias  and  prejudice  and  point  out  that  Mr. 
Pombo,  Mr.  Chatterton  and  Judge  Wirtz  are  still 
in  office.  This  court  would  be  without  power  to 
remove  them  from  office,  even  if  we  were  of  the 
opinion  that  the  facts  warranted  such  action.  The 
challenges  to  individual  members  of  the  grand  jury 
were  not  sufficiently  developed  in  the  evidence  pos- 
sibly because  of  the  exclusion  of  evidence  by  the  Cir- 
cuit Court  of  the  Second  Circuit  which  tried  the 
proceeding.  Under  these  circumstances  there  can  be 
no  point  in  further  discussion.  [100] 

Iowa  823,  185  N.  W.  619  and  State  v.  Hickman, 
195  Iowa  765,  791,  193  N.  W.  21. 

But  the  provisions  of  the  Nineteenth  Amend- 
ment guarantee  to  w^omen  who  are  citizens  of  the 
United  States  only  the  right  to  vote.  Section  83 
of  the  Organic  Act,  48  U.  S.  C.  A.  Section  635, 
has  not  been  amended,  that  statute  still  providing 
that  jurors  shall  be  male  citizens.  Section  9791, 
Revised  Law^s  of  Hawaii  1945,  as  amended,  follows 
in  respects  here  pertinent,  the  language  of  Section 
83  of  the  Organic  Act.  The  enlargement  of  the 
group  of  electors  of  the  Territory  by  adding  women 
thereto  by  statutory  enactment  pursuant  to  the 
mandate  of  the  Nineteenth  Amendment  cannot  auto- 
matically qualify  women  as  jurors  in  the  territorial 
courts  of  Hawaii.  The  point  asserted  by  the  plain- 
tiffs is  lacking  in  merit. 
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RESPECTING  THE  QUALIFICATIONS  OF 
CERTAIN  PLAINTIFFS  TO  MAINTAIN 
SUIT  AND  QUESTIONS  OF  MISJOINDER, 
OR  LACK  OF  CAPACITY  OF  CERTAIN 
DEFENDANTS  TO  BE  SUED. 

As  we  have  indicated  we  entertain  no  doubt  of 
the  right  of  the  individual  i)laintiffs,  who  are 
defendants  in  the  various  criminal  proceedings 
which  we  have  referred  to,  to  maintain  the  suits  at 
bar  under  the  Civil  Rights  Acts.  So  much  we  think 
is  clear,  but  do  the  ILWU,  Kawano  at  No.  828  and 
Rania  at  No.  836,  possess  the  right  to  maintain 
suits  ? 

The  Court  of  Appeals  for  the  Third  Circuit  in 
the  Hague  case,  supra,  101  F.  2d  at  p.  790,  for  the 
reasons  therein  stated,  held  that  unincorporated 
associations,  labor  unions,  were  proper  parties  and 
possessed  the  capacity  to  conduct  in  the  interests  of 
their  respective  members  a  suit  based  on  the  Civil 
Rights  Acts.  Mr.  Justice  Roberts  in  his  opinion  in 
Hague  V.  C.  I.  O.,  supra,  307  U.  S.  at  p.  514,  dis- 
agreed. Basing  his  opinion  on  the  privileges  and 
immunities  clause  of  the  Fourteenth  Amendment, 
he  pointed  out  that  ''Natural  i)ersons,  and  they 
alone,  are  entitled  to  the  privileges  and  immunities 
which  Section  1  of  the  Fourteenth  Amendment 
secures  for  'citizens  of  the  United  States.'  Only  the 
individual  respondents  may,  therefore,  maintain  this 
suit. ' '  While  this  opinion  is  entitled  to  great  weight 
we  think  that  the  rights  guaranteed  by  the  First 
Amendment  are  protected  from  abridgment  by  a 
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State  by  virtue  of  the  due  process  clause  of  the 
Fourteenth  Amendment.  See  the  opinion  of  Mr. 
Justice  Stone  in  the  Hague  case,  and  Saia  v.  New 
York,  334  IT.  S.  558.  The  privileges  and  immunities 
secured  to  citizens  agamst  encroaclnnent  by  the 
States  under  the  Fourteenth  Amendment  are  sub- 
stantially identical,  insofar  as  the  instant  cases  are 
concerned,  with  those  guaranteed  to  any  indi\ddual 
against  impairment  by  the  federal  government 
under  the  First  Amendment.  AVe  can  perceive  no 
reason,  in  the  light  of  history,  why  an  imincorpo- 
rated  association  should  not  be  held  to  be  "a  per- 
son" within  the  meaning  of  the  Fifth  or  Fourteenth 
Amendment.  Moreover,  in  A.  F.  of  L.  v.  Watson, 
supra,  the  Supreme  Court  seemed  to  entertain  no 
doubt  of  the  capacity  of  the  union  to  maintain  a 
suit  to  test  the  constitutionality  under  the  Federal 
Constitution  of  an  amendment  to  the  Constitution  of 
Florida.  It  may  have  been  argued  in  the  cited  case, 
as  in  effect  it  was  argued  in  the  instant  cases,  that 
the  interest  of  the  Union  was  too  remote  to  give  it 
locus  standi.  See  327  U.  S.  at  pp.  582,  587.  Cf. 
Grosjean  v.  American  Press  Co.,  sui^ra,  297  IT.  S.  at 
p.  244.  But  in  any  event  the  decision  in  A.  F.  of  L. 
v.  Watson  is  governing  here  and  we  hold  that  the 
ILWU  is  entitled  to  maintain  the  instant  suits  as 
a  party  plaintiff.  This  is  so  whether  the  suit  be 
maintained  as  a  true  class  action  under  Rule  23  (a) 
(1)  of  the  Federal  Rules  of  Civil  Procedure,  made 
applicable  in  the  District  Court  of  the  United 
States  for  the  District  of  Hawaii  by  Section  86a  of 
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the  Organic  Act,  48  U.  S.  C.  A.  Section  646,  pur- 
suant to  Section  1337  of  revised  Title  28,  United 
States  Code,  or  under  Rule  23  (a)  (3),  as  a  spurious 
class  suit  to  redress  the  deprivation  of  civil  rights 
under  Section  1343  of  revised  Title  28,  United 
States  Code.  See  Deckert  v.  Independence  Corp., 
311  U.  S.  282.  Accordingly  the  motions  to  dismiss 
it  as  a  party  will  be  denied. 

The  defendants  have  made  like  motions  to  dis- 
miss as  to  Kawano  and  Rania  who,  as  has  been 
stated,  have  sued  as  members  and  officials  of  the 
ILWU  as  well  as  individually.  Their  representative 
statuses  are  clear  and  it  is  unnecessary  for  Kawano 
at  No.  828  to  rely  for  a  representative  capacity  on 
his  presidency  of  the  now  defunct  Territorial  Coun- 
cil of  the  ILWU.  We  think  that  both  of  these 
individuals  are  entitled  to  maintain  the  represen- 
tative actions  in  which  they  appear  as  plaintiffs. 
See  Rule  23  (a)  (3)  of  the  Federal  Rules  of  Civil 
Procedure.  See  United  Mine  Workers  v.  Coronado 
Co.,  259  U.  S.  344,  385;  United  States  v.  White,  322 
U.  S.  694.  Cf.  Montgomery  Ward  &  Co.  v.  Langer, 
168  F.  2d  182,  187.  The  motions  to  dismiss  as  to 
Kawano  and  Rania  will  be  denied. 

As  to  the  Territorial  Council  of  the  ILWU,  a 
plaintiff  at  No.  828,  since  it  was  no  longer  in  exist- 
ence at  the  time  the  cases  were  tried,  it  will  be  dis- 
missed as  a  plaintiff. 

A  number  of  the  defendants  have  moved  to  dis- 
miss on  the  ground  that  no  cause  of  action  has  been 
stated  as  to  them  or  on  the  ground  of  misjoinder  or 
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for  other  reasons.  Judge  Cable  A.  Wirtz  has  been 
sued  individually  as  a  Circuit  Court  Judge  and  as 
Jury  Commissioner  of  the  County  of  Maui,  and 
Messrs.  Pombo  and  Chatterton  have  been  sued  both 
individually  and  as  Jury  Commissioners  of  Maui 
County.  The  1947  Maui  County  grand  jury  like  that 
of  1946  is  now  functus  officio.  This  court  has  no 
power  over  Judge  Wirtz  or  over  Mr.  Pombo  or  Mr. 
Chatterton  as  jury  commissioners  as  we  have 
already  indicated.  We  cannot  undertake  to  govern 
their  future  actions  by  prescient  decrees.  The  relief 
sought  against  Judge  Wirtz  seems  to  be  sought 
solely  against  him  as  a  jury  commissioner. ^^^  The 
prayers  of  the  respective  complaints  do  not  seek  to 
restrain  him  in  any  other  way.  It  follows  that  no 
relief  has  been  sought  against  these  defendants 
either  individually  or  otherwise  which  can  be 
granted  by  this  court.  Accordingly  they  will  be  dis- 
missed as  defendants. 

What  has  been  said  respecting  Judge  Wirtz  and 
the  two  other  jury  commissioners  is  true  in  sub- 
stance as  to  the  twenty-one  grand  jurors  who  com- 
prised the  1947  Maui  County  grand  jury  and  who 
are  named  as  defendants  both  individually  and  as 
grand  jurors.  The  work  of  that  grand  jury  is  over 
and  done  and  its  members  have  been  discharged. 
There  is  no  basis  for  present  injunctive  relief 
against  them  or  any  of  them.  Accordingly  they  will 
be  dismissed  as  defendants.  We  note  parenthetically 


lo^See  paragraph  XI  of  the   Complaint  at  No. 
828  and  paragraph  X  of  the  complaint  at  No.  836. 
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that  none  of  the  individual  grand  jurors  at  No.  836 
was  served  with  process.  This  constitutes  an  addi- 
tional ground  for  the  dismissal  of  the  suit  at  No.  836 
as  to  them. 

The  Honorable  Ingram  M.  Stainback  has  been 
named  as  a  defendant  both  individually  and  as  Gov- 
ernor of  the  [103]  Territory  of  Hawaii.  Section  67 
of  the  Organic  Act,  48  U.S.C.A.  Section  532,  states 
that  "The  governor  shall  be  responsible  for  the 
faithful  execution  of  the  laws  of  the  United  States 
and  of  the  Territory  of  Hawaii  within  the  said  Ter- 
ritory .  .  .".  Section  9572,  Revised  Laws  of  Hawaii 
1945,  provides,  "...  the  [Judiciary]  department 
and  the  several  judges  and  other  judicial  officers 
thereof  shall  in  all  respects  be  independent  of  both 
the  executive  and  legislative  departments.  The  gov- 
rnor  shall  have  no  power  to  interfere  with,  alter  or 
overrule  any  order,  writ,  judgment  or  decision  of 
any  court,  judge,  or  other  judicial  officer,  except  in 
the  exercise  of  the  power  to  grant  reprieves  and 
pardons  in  pursuance  of  law."  If  there  be  a  con- 
flict between  the  provisions  of  Section  67  of  the 
Organic  Act  and  Section  9572  of  the  Revised  Laws 
of  Hawaii  1945,  it  is  unnecessary  to  resolve  it  for 
there  is  not  an  iota  of  evidence  to  prove  that  Gov- 
ernor Stainback  had  any  connection  with  any  of  the 
prosecutions  complained  of.  Accordingly  the  com- 
plaints will  be  dismissed  as  to  him  for  want  of 
equity. 

Walter  D.  Ackerman,  Jr.,  has  been  sued  indivi- 
dually and  as  Attorney  General  of  the  Territory  of 
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Hawaii.  It  is  contended  that  he  was  appointed  to 
office  after  the  happening  of  the  events  complained 
of  and  therefore  should  not  be  held  as  a  party 
defendant.  It  should  be  noted,  however,  that  Mr. 
Ackerman  took  office  on  October  14,  1917,  and 
Joseph  Kaholokula,  et  al.,  were  indicted  (second 
indictment)  December  2,  1947.  The  relief  which  we 
shall  grant,  however,  will  be  injunctive  in  its  nature 
and  the  laws  of  the  Territory  of  Hawaii  require 
that  the  Attorney  General  "...  shall  appear  for  the 
Territory  personally  or  by  deputy,  in  all  courts  of 
record,  in  all  cases  criminal  or  civil,  in  which  the 
Territory  may  be  a  party,  or  be  interested,  and  may 
in  like  manner  appear  in  the  district  courts  in  such 
cases."  Section  1501,  Revised  Laws  of  Hawaii  1945. 
Section  1502,  Revised  Laws  of  Hawaii  1945,  pro- 
vides inter  alia,  that  the  Attorney  General  "...  shall 
be  vigilant  and  active  in  detecting  offenders  against 
the  law^s  of  the  Territory  [104]  and  shall  prosecute 
the  same  with  diligence  .  .  . ".  In  view  of  all  the  cir- 
cumstances it  would  be  improper  to  dismiss  Mr. 
Ackekrman  as  a  party  defendant.  Accordingly  the 
motions  to  dismiss  as  to  him  will  be  denied. 

E.  R.  Bevins  has  been  sued  individually  and  as 
County  Attorney  for  the  County  of  Maui,  and  Wen- 
dell F.  Crockett,  Deputy  County  Attorney  of  Maui 
County,  has  also  been  sued  individually  and  as 
Deputy  County  Attorney.  By  Section  6271,  Revised 
Laws  of  Hawaii  1945,  Mr.  Bevins  is  made  a  deputy 
to  the  Attorney  General  for  the  purposes  of  law 
enforcement,    and    Mr.    Crockett    is    Mr.    Bevins' 


vs.  I.L.W.U.  etc.  519 

deputy.  They  are  properly  in  the  cases  as  defend- 
ants and  must  remain.  They  have  moved  to  dismiss 
the  complaints  on  the  ground  of  lack  of  equity.  The 
motions  will  be  denied. 

Jean  Lane  has  been  sued  at  No.  828  individually 
and  as  Chief  of  Police  of  Maui  County.  As  the  chief 
law  enforcement  officer  of  that  County  he  is  prop- 
erly a  party  to  the  proceedings.  See  Sections  6472- 
4,  Revised  Laws  of  Hawaii  1945.  Accordingly  the 
motion  to  dismiss  as  to  him  will  be  denied. 

The  motions  heretofore  made  in  the  cases  for 
more  definite  statements,  to  strike  the  complaints,  to 
dismiss  the  actions  and  for  summary  judgments, 
were  denied  at  preliminary  stages  for  what  the 
court  deemed  to  be  sufficient  reasons  and  in  order 
that  these  long  pending  litigations  might  be  pro- 
ceeded with  promptly.  Thereafter,  these  motions 
were  renewed  at  the  suggestion  of  the  court  and 
were  taken  under  advisement.  They  will  now  be 
denied. 

All  motions  made  by  the  parties  to  strike  testi- 
mony or  documentary  evidence  will  be  denied. 

All  other  points  raised  by  the  respective  parties 
have  been  considered  by  the  court  but  require  no 
discussion.  [105] 

CONCLUSION 

Decrees  will  be  entered  at  Nos.  828  and  836, 
mutatis  mutandis,  in  accordance  with  the  relief  to 
be  granted  under  this  opinion  to  the  respective  par- 
ties and  movants,  and,  in  particular  adjudging  the 
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milawful  assembly  and  riot  act  and  the  conspiracy 
statute  of  the  Territory  of  Hawaii  to  be  void  as  un- 
constitutional and  restraining  the  defendants  Acker- 
man,  Bevins,  Crockett,  and  Lane  and  their  respec- 
tive agents  and  de^Duties  and  their  successors  in 
office  from  xDroceeding  with  the  prosecution  of  the 
individual  plaintiffs  as  designated  herein  under  any 
complaint  or  indictment  based  on  the  unlawful  as- 
sembly and  riot  act  or  the  conspiracy  statute  of  the 
Territory  of  Hawaii.  The  decrees  will  be  so  framed 
that  the  benefits  thereof  shall  inure  to  the  ILWU, 
and  to  Kawano  and  Rania  in  their  respective  repre- 
sentative capacities. 

We  believe  that  all  necessary  findings  of  fact  and 
conclusions  of  law  are  contained  in  this  opinion  as 
contemplated  by  Eule  52  (a)  of  the  Federal  Rules 
of  Civil  Procedure. 

Decrees  may  be  submitted. 

/s/  JOHX  BIGGS,  JR., 

Circuit  Judge, 
/s/  DELBERT  E.  METZGER, 

Chief  Judge, 
/s/  GEORGE  B.  HARRIS, 

District  Judge. 

[Endoi^ed]  :     Filed  Dec.  27,  1948. 
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[Title  of  District  Court  and  Causes.] 

Before:  Biggs,     Circuit     Judge,     Metzger,     Chief 
Judge,  and  Harris,  District  Judge. 

ORDER 

And  Now,  to  Wit,  this  18th  day  of  January,  1949, 

It  Is  Ordered  that  the  opinion  filed  in  the  above 
entitled  cases  on  December  27,  1948,  be  and  the  same 
hereby  is  amended  by  striking  therefrom  note  59 
in  toto  and  substituting  in  lieu  thereof  the  following: 

"59.  It  may  be  asserted  that  the  District  Court 
for  Hawaii  when  it  sits  en  banc  may  not  be  com- 
prised of  more  than  two  judges  since  Section  133  of 
revised  Title  28  provides,  as  did  Section  86  of  the 
Organic  Act,  for  only  two  district  judges  in  Hawaii. 
Such  a  limitation  in  our  opinion  does  not  exist. 
Section  132(b)  of  revised  Title  28  provides,  it  is  true, 
that  each  district  could  shall  consist  of  the  district 
judges  for  the  district  in  active  service.  But  that 
subsection  also  provides  that,  '*  *  -^  judges  desig- 
nated or  assigned  shall  be  competent  to  sit  as  judges 
of  the  court.'  The  two  judges  sitting  in  this  case 
with  the  Chief  Judge  of  the  District  Court  were 
thus  designated  or  assigned  and  comprise  a  court  of 
three  judges  sitting  en  banc. 

"The  other  District  Judge  for  Hawaii  did  not 
sit.  This  fact  does  not  prevent  this  tribunal  from 
exercising  jurisdiction  in  the  instant  cases  for  it 
is  a  rule  of  general  application  that  the  death,  dis- 
qualification or  absence  of  a  judge  will  not  deprive 
the  remaining  judges  of  the  court  of  authority  to 
hold  court  and  to  adjudicate  cases  provided  that  the 
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number  of  the  court  is  not  reduced  below  that  legally 
required  for  the  transaction  of  business.  See  14 
Am.  Jur.,  Courts,  Section  58,  p.  282;  21  C.J.S., 
Courts,  Section  183(b),  p.  294,  and  the  authorities 
cited  therein.  See  also  the  opinion  of  Mr.  Chief 
Justice  Marshall  in  Pollard  v.  Dwight,  8  U.S.  251, 
255-6;  Frank  v.  Bayuk,  322  Pa.  282,  284,  185  A. 
705,  706;  Zimmerman  v.  Pennsylvania  R.  Co.,  293 
Pa.  264,  266,  142  A.  220;  In  re  McCormick's  Con- 
tested Election,  281  Pa.  281,  285,  126  A.  568,  570; 
Cowan  V.  Murch,  97  Tenn.  590,  601,  37  S.W.  393, 
396;  and  Long  v.  State,  59  Tex.  Crim.  Eep.  103,  116, 
127  S.W.  551,  558.  By  Section  132(c)  of  revised 
Title  28,  a  quorum  of  the  United  States  District 
Court  for  the  District  of  Hawaii  consists  of  but  one 
judge.  Section  132(b)  seems  to  dispose  of  any  pos- 
sible doubt  respecting  the  authority  of  the  three 
judges  shown  on  this  opinion  to  sit  en  banc  in  the 
instant  cases  and  to  adjudicate  the  issues  pre- 
sented. ' ' ; 

By  striking  the  name  ''Zachariah"  from  note  68 
on  page  64  and  substituting  in  lieu  thereof  the 
name  "Zechariah"; 

By  striking  out  the  w^ord  "vehicles"  in  the  third 
line  on  page  79  and  inserting  in  lieu  thereof  the 
words  ''the  vehicle." 

/s/  JOHN  BIGGS,  JR., 

Circuit  Judge. 
/s/  DELBERT  E.  METZGER, 

Chief  Judge. 
/s/  GEORGE  B.  HARRIS, 
District  Judge. 

[Endorsed]:     Filed  Jan.  18,  1949. 
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In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  828 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  Voluntary, 
Unincorporated  Association  and  Labor  Union, 
et  al. 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  Jr.,  Individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii, et  al, 

Defendants. 

MOTION  SUGGESTING  THE  ABATEMENT 
OF  THE  ACTION  AS  TO  THE  DEFEND- 
ANTS E.  R.  BEVINS,  INDIVIDUALLY 
AND  AS  COUNTY  ATTORNEY  FOR  THE 
COUNTY  OF  MAUI,  AND  WENDELL  F. 
CROCKETT,  INDIVIDUALLY  AND  AS 
DEPUTY  TO  THE  COUNTY  ATTORNEY 
FOR  THE  COUNTY  OF  MAUI,  AND  FOR 
THE  DISMISSAL  OF  THE  ACTION  AS  TO 
THEM 

Comes  now  Walter  D.  Ackerman,  Jr.,  Attorney 
General  of  Hawaii,  and  hereby  respectfully  sug- 
gests to  the  Court  that  this  action  has  abated  as  to 
the  defendants  E.  R.  Bevins,  individually  and  as 
County  Attorney  for  the  County  of  Maui,  and  Wen- 
dell F.  Crockett,  individually  and  as  deputy  to  the 
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County  Attorney  for  the  County  of  Maui,  for  the 
reason  that  said  defendants  ceased  to  hold  office  as 
of  January  3,  1949,  and  the  action  has  become  moot 
as  to  them. 

Wherefore,  this  defendant  moves  the  Court  that 
in  its  decree  herein  the  action  be  dismissed  as  to 
said  defendants  Bevins  and  Crockett,  on  the  ground 
that  it  has  become  moot  as  to  them. 

This  motion  is  based  on  the  affidavit  hereto  at- 
tached and  on  all  of  the  proceedings  herein. 

Dated  at  Honolulu,  T.  H.,  this  18th  day  of  Janu- 
ary, 1949. 

/s/  WALTER  D.  ACKEEMAN,  JR., 
Attorney  General  of  Hawaii. 

To  Bouslog  and  Symonds,  Attorneys  for  Plain- 
tifes,  209  Terminal  Building,  Honolulu,  T.  H. 

Please  take  notice  that  the  above  motion  will  be 
presented  to  the  Court  for  disposition  upon  the  set- 
tlement of  the  decree  herein. 

Dated  at  Honolulu,  T.  H.,  this  18th  day  of  Janu- 
ary, 1949. 

/s/  WALTER  D.  ACKERMAN,  JR., 
Attorney  General  of  Hawaii. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Walter  D.  Ackerman,  Jr.,  being  fii'st  duly  sworn, 
deposes  and  says: 

That  he  is  now  and  has  been  since  October  14, 
1947,  the  duly  appointed,  qualified  and  acting  At- 
torney General  of  Hawaii. 
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That  in  the  County  of  Maui  a  new  term  of  office 
for  county  officers  commenced  on  January  3,  1949, 
in  accordance  with  the  laws  of  the  Territory  of 
Hawaii. 

That  in  the  1948  elections  the  then  incumbent 
County  Attorney,  E.  R.  Bevins,  did  not  run  for 
relection  to  the  office  of  County  Attorney.  That 
Harold  L.  Duponte  was  duly  elected  as  County  At- 
torney for  the  Coimty  of  Maui  and  took  office  on 
January  3,  1949.  That  Thomas  Ogata  is  the  only 
deputy  of  said  Harold  L.  Duponte,  County  Attorney 
for  the  County  of  Maui,  and  that  as  of  January  3, 
1949,  Wendell  F.  Crockett  ceased  to  hold  the  office 
of  deputy  county  attorney  for  the  County  of  Maui. 
/s/  WALTER  D.  ACKERMAX,  JR. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  January.  1949. 

[Seal]        /s/  AILEXE  JARRETT, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires:  June  30,  1949. 

[Endorsed]  :     Filed  Jan.  20,  1949. 
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ORDER 

And  Xow,  to  vdt,  this  23rd  day  of  February,  1949, 
it  appearing  from  the  motion  and  affidavit  of  the 
Honorable  Walter  D.  Ackerman,  Jr.,  Attorney  Gen- 
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eral  of  the  Territory  of  Hawaii,  filed  herein  on 
January  20,  1949,  that  the  Honorable  E.  R.  Bevins, 
sued  herein  as  County  Attorney  of  the  County  of 
Maui,  and  the  Honorable  Wendell  F.  Crockett,  sued 
herein  as  Deputy  County  Attorney  of  the  County 
of  Maui,  Territory  of  Hawaii,  ceased  to  hold  office 
on  or  about  January  3,  1949,  and  that  the  Hon- 
orable Harold  L.  Duponte  was  elected  as  County 
Attorney  of  the  County  of  Maui  and  took  office  as 
such  on  or  about  January  3,  1949,  and  that  the 
Honorable  Thomas  Ogata  took  office  as  Deputy 
County  Attorney  of  Maui  Comity  on  or  about  the 
same  day,  it  is 

Ordered  that  the  Honorable  Harold  L.  Duponte, 
County  Attorney  of  the  Count}^  of  Maui  and  the 
Honorable  Thomas  Ogata,  Deputy  County  Attorney 
of  the  County  of  Maui,  Territory  of  Hawaii,  shall 
show  cause,  if  any  there  bj",  w^liy  they  should  not 
be  substituted  respectively  vice  the  Honorable  E.  R. 
Bevins,  formerly  County  Attorney  of  the  County  of 
Maui,  and  the  Honorable  Wendell  F.  Crockett,  for- 
merh^  Deputy  County  Attorney  of  the  County  of 
Maui,  as  parties  defendant,  either  individually  or 
in  their  respective  capacities  as  County  Attorney 
of  the  County  of  Maui  and  Deputy  County  Attor- 
ney of  the  County  of  Maui,  or  as  parties  defendant 
both  individually  and  as  County  Attorney  of  the 
County  of  Maui  and  Deputy  County  Attorney  of 
the  County  of  Maui,  respectively,  or  added  as  par- 
ties defendant,  as  indicated,  in  the  above-entitled 
cause,  to  the  end  that  they  or  either  of  them  may 
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Hot  be  made  subject  to  the  decree  to  be  issued  by 
this  court  pursuant  to  its  opinion  filed  herein  on 
December  27,  1948,  upon  such  terms  and  condi- 
tions as  this  court  may  deem  just  and  proper,  and 
it  is 

Further  Ordered  that  the  parties  to  this  proceed- 
ing- as  named  in  the  title  of  this  case  shall  also  show 
cause,  if  any  there  be,  why  the  substitutions  or  ad- 
ditions of  parties  defendant  referred  to  in  the  last 
foregoing  paragraph  of  this  order  should  not  be 
made  as  indicated,  and  it  is 

Further  Ordered  that  the  Honorable  Harold  L. 
Duponte  and  the  Honorable  Thomas  Ogata  and  the 
parties  to  this  proceeding  as  named  in  the  title  of 
this  case  shall  make  answer  to  this  rule  on  or  be- 
fore March  10th,  1949,  and  it  is 

Further  Ordered  that  service  of  this  rule  to 
show  cause  shall  be  made  upon  the  Honorable  Har- 
old L.  Duponte,  County  Attorney  of  the  County  of 
Maui,  the  Honorable  Thomas  Ogata,  Deputy  County 
Attorney  of  the  County  of  Maui,  and  the  Honor- 
able Walter  D.  Ackerman,  Jr.,  Attorney  General 
of  the  Territory  of  Haw^aii,  upon  Jean  Lane,  Chief 
of  Police  of  the  County  of  Maui,  upon  the  Hon- 
orable E.  R.  Bevins,  formerly  County  Attorney  of 
the  County  of  Maui,  and  upon  the  Honorable  Wen- 
dell F.  Crockett,  formerly  Deputy  County  Attor- 
ney of  the  County  of  Maui,  by  serving  a  certified 
copy  of  this  rule  to  show  cause  upon  each  of  them 
in  the  manner  prescribed  by  Rule  4(c)  of  the  Fed- 
eral Rules  of  Civil  Procedure,  and  it  is 
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Further  Ordered  that  service  of  this  rule  to  show 
cause  shall  be  made  upon  all  the  parties  to  this 
proceeding  as  named  in  the  title  of  this  case  (in- 
cluding the  Honorable  Walter  D.  Ackerman,  Jr., 
Attorney  General  of  the  Territory  of  Hawaii,  upon 
Jean  Lane,  Chief  of  Police  of  the  County  of  Maui, 
the  Honorable  E.  R.  Bevins,  County  Attorney  of 
the  County  of  Maui,  and  the  Honorable  AYendell  F. 
Crockett,  Deputy  County  Attorney  of  the  County 
of  Maui,  service  as  prescribed  in  this  paragraph 
upon  the  defendants  Ackerman,  Lane,  Bevins  and 
Crockett,  being  in  addition  to  that  prescribed  as  to 
them  by  the  last  foregoing  paragraph  of  this  order) 
by  serving  the  same  upon  their  respective  counsel 
of  record  in  this  cause  in  the  manner  prescribed  by 
Rule  5(b)  of  the  Federal  Rules  of  Civil  Procedure, 
and  it  is 

Further  Ordered  that  upon  answers  being  made 
as  directed  that  this  cause  shall  be  set  down  for 
hearing  as,  when  and  if,  the  court  shall  direct. 

/s/  JOHN  BIGGS,  JR., 
Circuit  Judge. 

/s/  DELBERT  E.  METZGER, 
Chief  Judge. 

/s/  GEORGE  B.  HARRIS, 
District  Judge. 

RETURN  ON   SERVICE  OF  WRIT 

United  States  of  America, 
District  of  Hawaii — ss. 

I  hereby  certify  and  return  that  I  served  the 
annexed   Order   on   the   therein-named   Walter   D. 
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Ackerman,  Jr.,  by  handing  to  and  leaving  a  true 
and  correct  copy  thereof  with  the  said  Walter  D. 
Ackerman,  Jr.,  personally  at  the  Executive  Bldg., 
Honolulu,  T.  H.,  in  said  District  on  the  24th  day 
of  February,  A.  D.  1949. 

OTTO  F.  HEINE, 
U.  S.  Marshal. 
By  /s/  GEORGE  E.  BRUNS, 
Deputy. 

RETURN  OF   SERVICE   OF  WRIT 

United  States  of  America, 
District  of  Hawaii — ss. 

I  hereby  certify  and  return  that  I  served  the 
annexed  Order  on  the  therein-named  H.  L.  Du- 
ponte,  W.  F.  Crockett,  Jean  R.  Lane,  E.  R.  Bev- 
ins  and  Thomas  Ogata  by  handing  to  and  leaving  a 
true  and  correct  copy  thereof  with  them  personally 
at  Wailuku,  Maui,  in  said  District  on  the  26th  day 
of  February,  A.D.  1949. 

OTTO  F.  HEINE, 
U.  S.  Marshal. 
By  /s/  R.  A.  NEWTON,  JR., 
Deputy. 

[Endorsed    :     Filed  Feb.  23,  1949. 
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[Title  of  District  Court  and  Cause.] 

RETURN  TO  RULE  TO  SHOW  CAUSE 
ISSUED  FEBRUARY  23,  1949 

Come  now  Walter  D.  Ackerman,  Jr.,  named  in 
this  cause  individually  and  as  Attorney  General  of 
the  Territory  of  Hawaii,  Jean  Lane,  named  in  this 
cause  individually  and  as  Chief  of  Police  of  the 
County  of  Maui,  defendants  herein,  and  Harold  L. 
Duponte,  County  Attorney  of  the  County  of  Maui, 
and  Thomas  Ogata,  Dej^uty  County  Attorney  of  the 
County  of  Maui,  pursuant  to  the  Court's  inile  to 
show  cause  issued  February  23,  1949,  and  for  their 
return  to  said  rule  to  show  cause  show: 

I. 

This  return  is  made  by  the  Attorney  General  of 
Hawaii  on  his  own  behalf  and  on  behalf  of  Jean 
Lane,  Chief  of  Police  of  the  County  of  Maui, 
and  is  made  by  Harold  L.  Duponte,  County  At- 
torney of  the  County  of  Maui,  on  his  own  behalf 
and  on  behalf  of  his  deputy,  Thomas  Ogata.  The 
Attorney  General  hereby  informs  the  Court  that 
for  the  reasons  stated  in  his  motion  and  affidavit 
filed  January  20,  1949,  he  no  longer  represents 
E.  R.  Bevins,  formerly  County  Attorney  of  the 
County  of  Maui,  or  Wendell  F.  Crockett,  formerly 
Deputy  County  Attorney  of  the  County  of  Maui, 
they  no  longer  being  public  officers. 

11. 

This  cause  is  moot  as  to  said  E.  R.  Be^dns,  for- 
merly County  Attorney  of  the   Coimty  of  Maui, 
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and  said  Wendell  F.  Crockett,  formerly  Deputy 
County  Attorney  of  the  County  of  Maui,  for  the 
reasons  stated  in  the  Attorney  General's  motion 
and  affidavit  filed  January  20,  1949,  and  should 
be  dismissed  as  to  them  irrespective  of  the  joinder  as 
defendants  of  their  successors  in  office,  by  way  of 
substitution  or  as  additional  defendants. 

III. 

Harold  L  Duponte,  County  Attorney  of  the 
County  of  Maui,  hereby  informs  the  Court  that  he 
took  office  as  such  County  Attorney  on  January 
3,  1949,  and  that  Thomas  Ogata  is  his  duly  ap- 
pointed and  qualified  deputy  and  his  only  deputy; 
that  prior  to  assuming  office  as  such  County  Attor- 
ney said  Harold  L.  Duponte  was  of  counsel  for 
some  of  the  plaintiffs  involved  in  the  prosecution 
commenced  in  October,  1946,  concerning  the  Paia 
incident  (to  which  Civil  No.  836  relates),  and  was 
of  counsel  for  some  of  the  plaintiffs  involved  in 
the  prosecutions  commenced  July  16,  1947,  and 
August  1,  1947,  concerning  the  Kaumalapau  Wharf 
incident  (to  which  this  cause  relates  in  part);  that 
on  February  16,  1949,  he  informed  the  Attorney 
General  that  he  deemed  himself  disqualified,  to- 
gether with  his  deputy,  as  to  such  prosecutions  and 
the  Attorney  General  concurred  that  the  County 
Attorney  and  his  deputy  are  so  disqualified;  that 
the  Attorney  General  thereupon  informed  said 
Harold  L.  Duponte  that  by  reason  of  such  disquali- 
fication, the  Attorney  General  was  assuming  direct 
charge  of  such  prosecutions;  that  subsequently  the 
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Attorney  General  informed  said  Plarold  L.  Diiponte, 
County  Attorney  of  the  County  of  Maui,  that  for 
reasons  more  fully  stated  in  the  next  paragraph  of 
this  return  he,  the  attorney  General,  unless  the 
County  Attorne}^  objected  thereto,  was  assuming  di- 
rect charge  of  all  of  the  criminal  cases  involved 
in  Civil  No.  836  and  this  cause,  that  is  to  say,  in 
addition  to  those  cases  concerning  the  Paia  inci- 
dent and  the  Kaumalapau  Wharf  incident  as  to 
which  the  County  Attorney  and  his  deputy  are  dis- 
qualified, the  remaining  prosecution  commenced 
July  15,  1947,  concerning  the  Kalua  incident;  that 
said  County  Attorney  made  no  objection  to  said 
decision  of  the  Attorney  General  and  has  forwarded 
to  the  Attorney  General  all  the  jDapers  and  files  of 
his  office  concerning  said  prosecutions;  that  said 
County  Attorney  has  no  intention  of  acting  further 
in  said  criminal  matters,  or  any  of  them,  whether 
or  not  restrained  by  this  Court,  nor  has  his  deputy. 

IV. 

Walter  D.  Ackerman,  Jr.,  Attorney  General  of 
the  Territory  of  Hawaii,  hereby  informs  the  Court 
that  on  February  16,  1949,  he  was  informed  by 
Harold  L.  Duponte,  who  since  January  3,  1949,  has 
been  and  now  is  the  County  Attorney  of  the  County 
of  Maui,  that  prior  to  assuming  office  he  had  been 
of  counsel  for  some  of  the  plaintiffs  in  this  cause  and 
Civil  No.  836  as  more  fully  stated  in  the  preceding 
paragraph  of  this  return,  and  that  he  deemed  him- 
self disqualified,  together  with  his  deputy,  as  to 
the  criminal  prosecutions  concerning  the  Paia  in- 
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cident  (to  which  Civil  No.  836  rebates)  and  the 
Kaumalapaii  Wharf  incident  (to  which  this  cause 
relates  in  part) ;  that  the  Attorney  General  con- 
curred that  the  County  Attorney  and  his  deputy 
are  so  disqualified ;  that  the  Attorney  General  there- 
upon informed  said  Harold  L.  Duponte  that  by  rea- 
son of  such  disqualification,  the  Attorney  General 
was  assuming  direct  charge  of  vsueh  prosecutions; 
that  subsequently  the  Attorney  General  informed 
said  Harold  L.  Duponte,  County  Attorney  of  the 
County  of  Maui,  that  since  the  County  Attorney 
and  his  deputy  are  qualified  only  as  to  the  one  mat- 
ter of  the  prosecution  commenced  July  15,  1947, 
concerning  the  Kalua  incident  (the  remaining  prose- 
cution to  which  this  cause  relates),  retention  by 
the  County  Attorney's  office  of  this  one  matter, 
while  the  Attorney  General's  office  assumed  direct 
charge  of  the  other  matters,  as  to  which  said  County 
Attorney  and  his  deputy  are  disqualified,  w^ould  en- 
tail duplication  of  work  by  the  two  offices,  both 
in  this  Court  and,  should  the  restraining  order  or 
injunction  of  this  Court  be  dissolved,  in  the  terri- 
torial courts  and  on  subsequent  appeals;  that  to 
avoid  such  duplication  of  w^ork  by  the  two  offices  he, 
the  Attorney  General,  unless  the  County  Attorney 
objected  thereto,  was  assuming  direct  charge  of  all 
of  the  criminal  cases  involved  in  Civil  No.  836  and 
this  cause,  that  is  to  say,  in  addition  to  the  cases 
in  which  the  County  Attorney  and  his  deptuy  are 
disqualified,  the  remaining  prosecution  commenced 
July  15,  1947,  concerning  the  Kalua  incident;  that 
said  County  Attorney  made  no  objection  to  said 
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decision  of  the  Attorney  General  and  the  Attorney 
General  has  assumed  direct  charge  of  said  criminal 
cases. 

V. 
Harold  L.  Duponte  and  Thomas  Ogata,  County 
Attorney  and  Deputy  County  Attorney,  respectively, 
of  the  County  of  Maui,  call  to  the  attention  of  the 
Court  that  there  is  no  pleading  stating  any  cause  of 
action  against  them,  there  is  no  subject  matter  over 
which  this  Court  has  acquired  jurisdiction  so  far 
as  they  are  concerned,  and  there  is  no  showing  of 
any  need,  substantial  or  otherwise,  for  continuing 
or  maintaining  this  action  against  them  as  succes- 
sors in  office  as  contemplated  by  Rule  25  of  the 
Federal  Rules  of  Civil  Procedure.  None  of  the  pro- 
ceedings or  evidence  herein  is  binding  upon  said 
Harold  L.  Duponte  or  Thomas  Ogata,  County  At- 
torney and  Deputy  County  Attorney,  respectively, 
of  the  County  of  Maui.  Should  this  Court  order 
said  persons  joined  as  parties  defendant,  then  they 
pray  that  they  may  be  informed  of  the  cause  of 
action  alleged  against  them,  and  may  be  given  an 
opportunity  to  move,  answer  or  otherwise  plead 
thereto,  and  to  be  heard  in  their  own  defense. 

VI. 

Said  Harold  L  Duponte  and  Thomas  Ogaha  ob- 
ject to  being  made  parties  herein  individually  for 
the  reasons  stated  in  paragraph  V.  So  far  as  their 
official  capacity  is  concerned  they  present  the  ob- 
jections stated  in  paragraph  V,  and  in  addition 
thereto:   (1)  they  assert  the  immmiity  of  the  Ter- 
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ritory  of  Hawaii  from  suit ;  (2)  they  call  to  the  at- 
tention of  the  Court  that  by  reason  of  the  matters 
and  things  averred  in  jjaragraphs  III  and  IV  of 
this  return,  there  is  no  need  for  continuing  or  main- 
taining- this  suit  against  them;  and  (3)  they  hereby 
inform  the  Court  on  their  oaths  of  office  that  not- 
withstanding they  are  not  parties  defendant,  they 
deem  themselves  bound  by  such  decree  as  may  be 
entered  herein  against  the  Attorney  General,  so  long 
as  and  to  the  extent  that  said  decree  is  binding  upon 
the  Attorney  General,  for  the  reason  that  as  law 
officers  of  the  Territory  of  Hawaii  they  could  not 
take  any  action  in  the  name  of  the  Territory  which 
its  chief  law^  officer,  the  Attorney  General,  was  re- 
strained from  taking  in  its  name. 

Wherefore,  the  persons  above  named  who  make 
this  return  to  the  rule  to  show  cause  issued  Febru- 
ary 23,  1949,  pray  that  said  rule  be  dismissed. 

Dated  March  4,  1949. 

/s/  WALTER  D.  ACKERMAN,  JR., 
Attorney  General  of  the  Territory  of  Hawaii,  At- 
torney for  the  Defendants  Named  in  this  Cause 
as  Walter  D.  Ackerman,  Jr.,  Individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii, and  Jean  Lane,  Individually  and  as  Chief 
of  Police  of  the  County  of  Maui. 

/s/  HAROLD  L.  DUPONTE, 
County  Attorney  of  the  County  of  Maui,  Attorney 
for  Harold  L.  Duponte,   County  Attorney  of 
the  County  of  Maui,  and  Thomas  Ogata,  Dep- 
uty County  Attorney  of  the  County  of  Maui. 
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Territory  of  Hawaii, 

City  and  County  of  Honolulu — ^ss. 

Walter  D.  Ackerman,  Jr.,  being  first  duly  sworn, 
deposes  and  says:  That  he  is  the  duly  appointed, 
qualified  and  acting  Attorney  General  of  the  Terri- 
tory of  Hawaii,  that  he  has  read  the  foregoing  re- 
turn and  knows  the  contents  thereof  and  particu- 
larly paragraph  IV  thereof,  and  that  the  matters 
and  things  stated  in  said  paragraph  IV  are  true. 

/s/  WALTER  D.  ACKERMAN,  JR. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  March,  1949. 

[Seal]         /s/  AILENE  JARRETT, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires :  June  30,  1949. 

Territory  of  Hawaii, 
County  of  Maui — ss. 

Harold  L.  Duponte,  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  the  duly  elected,  quali- 
fied and  acting  County  Attorney  of  the  County  of 
Maui,  that  he  has  read  the  foregoing  return  and 
knows  the  contents  thereof,  and  particularly  para- 
graph III  thereof,  and  that  the  matters  and  things 
stated  in  said  paragraph  III  are  true. 

/s/  HAROLD  L.  DUPONTE. 
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Subscribed  and  sworn  to  bc^fore  me  this  7th  day 
of  March,  1949. 

[Seal]        /s/  EDWARD  K.  TAM, 
Notary  Public,  Second  Judicial  Circuit,  Territory 
of  Hawaii. 

My  commission  expires:  March  10,  1952. 

[Endorsed] :     Filed  Mar.  10,  1949. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE  OF  RETURN  TO 
RULE  TO  SHOW  CAUSE  ISSUED  FEB- 
RUARY 23,  1949 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Samuel  Kiilehua,  being-  first  duly  sw^orn  deposes 
and  says :  That  he  is  a  citizen  of  the  United  States, 
a  resident  of  the  Territory  of  Hawaii,  City  and 
County  of  Honolulu,  and  is  employed  as  a  clerk  in 
the  Office  of  the  Attorney  General  of  the  Territory ; 
that  on  the  10th  day  of  March,  1949,  affiant  mailed 
a  full,  true  and  correct  copy  of  the  "Return  to 
Rule  to  Show  Cause  Issued  February  23,  1949," 
filed  on  said  date  by  the  Attorney  General  of  Ha- 
waii and  the  County  Attorney  for  the  County  of 
Maui,  to  each  person  hereinafter  named,  enclosed  in 
a  sealed  envelope  with  the  postage  thereon  fully  pre- 
paid, addressed  to  each  such  person  at  the  respective 
addresses  hereinafter  given;  and  that  such  copies 
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were  so  mailed  by  depositing  same  in  the  United 
States  Post  Office  in  Honolulu,  Territory  of  Ha- 
waii. 

Harriet  Bouslog,  209  Terminal  Building,  Hono- 
lulu, T.  H. 

Myer  C.  Symonds,  209  Terminal  Building,  Hono- 
lulu, T.  H. 

E.  R.  Bevins,  Wailuku,  Maui,  T.  H. 

Wendell  F.  Crockett,  Wailuku,  Maui,  T.  H. 
/s/  SAMUEL  KIILEHUA. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  March,  1949. 

[Seal]         /s/  AILENE  JARRETT, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

[Endorsed]  :     Filed  Mar.  11,  1949. 


[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE 

Comes  now  E.  R.  Bevins,  one  of  the  defendants 
in  the  above  entitled  proceedings  named  therein  as 
such  individually  and  as  County  Attorney  for  the 
County  of  Maui  and  making  return  to  the  order 
made  in  the  above  entitled  proceedings  respectfully 
represents ; 

That  his  term  of  office  as  County  Attorney  of  the 
County  of  Maui  expired  at  12  o'clock  noon  on 
January  3rd,  1949,  and  that  he,  the  answering  de- 
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fenclant,  has  no  longer  any  power  or  authority  to 
act  either  individually  or  as  such  County  Attorney 
of  the  County  of  Maui;  that  any  further  action 
taken  or  attempted  to  be  taken  by  him  in  the  above 
entitled  matter  would  be  without  legal  authority 
or  effect,  and  that  as  to  him,  the  said  E.  R.  Bevins, 
both  individually  and  as  County  Attorney  of  the 
County  of  Maui  the  said  action  should  be  dismissed. 

Dated  this  8th  day  of  March  1949. 
/s/  E.  R.  BEVINS. 

[Endorsed] :     Filed  Mar.  11,  1949. 


[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE 

Comes  now  Wendell  F.  Crockett,  one  of  the  De- 
fendants in  the  above  entitled  proceedings  named 
therein  as  such  individually  and  as  Deputy  County 
Attorney  for  the  County  of  Maui  and  making  re- 
turn to  the  order  to  show  cause  made  in  the  above 
entitled  proceedings  dated  on  the  23rd  day  of  Feb- 
ruary, 1949,  respectfully  represents: 

That  his  term  of  office  as  Deputy  County  At- 
torney of  the  County  of  Maui  expired  at  12  o'clock 
noon  on  January  3rd,  1949,  and  that  he,  the  answer- 
ing defendant,  has  no  longer  any  power  or  authority 
to  act  as  a  prosecuting  officer  of  the  County  of  Maui, 
or  Territory  of  Hawaii,  either  individually  or  as 
such  Deputy  County  Attorney  of  the  County  of 
Maui,  or  as  Deputy  of  the  Attorney  General  of  the 
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Territory  of  Hawaii;  that  any  further  action  taken 
or  attempted  to  be  taken  by  him  individually  in 
the  above  entitled  matter  would  be  without  legal 
authority  or  effect,  and  that  as  to  him,  the  said 
Wendell  F.  Crockett,  both  individually  and  as  for- 
mer Deputy  County  Attorney  of  the  County  of 
Maui  the  said  action  should  be  dismissed. 

Dated  this  11th  day  of  March,  1949. 

/s/  WENDELL  F.   CROCKETT. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE  OF  RETURN 
TO  ORDER  TO  SHOW  CAUSE 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Samuel  Kiilehua,  being  first  duly  sworn  deposes 
and  says :  That  he  is  a  citizen  of  the  United  States, 
a  resident  of  the  Territory  of  Haw^aii,  City  and 
County  of  Honolulu,  and  is  employed  as  a  clerk  in 
the  Office  of  the  Attorney  General  of  the  Territory; 
that  at  the  request  of  Wendell  F.  Crockett,  he  did 
on  March  12,  1949  serve  the  return  of  said  Wendell 
F.  Crockett  to  the  order  to  show  cause  issued  Feb- 
ruary 23,  1949,  being  the  return  filed  March  12, 
1949,  on  Bouslog  and  Symonds,  attorneys  for  the 
plaintiffs,  by  leaving  a  full,  true  and  correct  copy 
of  the  same  at  their  office,  209  Terminal  Building, 
Honolulu,  with  the  person  in  charge  of  said  office. 
/s/  SAMUEL  KIILEHUA. 
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Subscribed  and  sworn  to  before  me  this  14tli  day 
of  March  1949. 

[Seal]        /s/  AILENE  JARRETT, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  Expires  June  30,  1949. 

[Endorsed]  :     Filed  Mar.  12,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  DISCHARGING  RULE  TO 
SHOW  CAUSE 

And  Now,  to  wit,  this  24th  day  of  March,  1949, 
upon  consideration  of  the  return  or  answer  of  Har- 
old L.  Duponte,  County  Attorney  of  the  County  of 
Maui,  made  on  his  own  behalf  and  on  behalf  of 
Thomas  Ogata,  Deputy  Coimty  Attorney  of  the 
County  of  Maui,  filed  herein  on  March  10,  1949,  in 
response  to  the  rule  to  show  cause  tiled  herein  on 
February  23,  1949,  requiring  the  said  Duponte  and 
the  said  Ogata  and  the  parties  to  this  case  to  show 
cause,  if  any  there  be,  why  the  said  Duponte  and 
Ogata,  or  either  of  them,  should  not  be  substituted 
or  added  as  parties  defendant  to  this  cause  and  be 
made  subject  to  the  decree  of  this  court  to  be  en- 
tered in  accordance  with  its  opinion  filed  herein  on 
December  27,  1948,  and  on  consideration  of  the 
other  answers  or  returns  filed  herein  on  divers  dates 
in  response  to  said  rule  to  show  cause,  and  it  ap- 
pearing from  the  return  or  answer  to  said  rule  filed 
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by  the  said  Duponte  on  Ms  own  behalf  and  on  be- 
half of  his  Deputy,  Ogata,  that  there  is  no  sub- 
stantial need  for  continuing  or  maintaining  the 
above  entitled  cause  of  action  against  either  the 
said  Duponte  or  the  said  Ogata  and  therefore  no 
substantial  need  of  substituting  or  adding  them,  or 
either  of  them,  as  parties  defendant  to  the  above 
entitled  cause,  or  including  them  or  either  of  them 
within  the  purview  of  the  decree  of  this  court  to  be 
entered  in  accordance  with  its  opinion  filed  herein 
on  December  27,  1948,  and  nothing  to  the  contrary 
appearing  in  any  of  the  other  returns  or  answers 
as  filed,  it  is 

Ordered  that  the  said  rule  to  show  cause  be  and 
the  same  hereby  is  discharged. 

/s/  JOHN  BIGGS,  JR., 

Circuit  Judge, 
/s/  DELBERT  E.  METZGER, 

Chief  Judge, 
/s/  GEORGE  B.  HARRIS, 
District  Judge. 

[Endorsed] :     Filed  Mar.  24,  1949. 
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In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  828 

INTERNATIONAL       LONGSHOREMEN'S       & 

WAREHOUSEMEN'S  UNION,  et  al., 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  et  al., 

Defendants. 
DECREE 

This  cause  having  come  on  to  be  heard  before 
the  Honorable  John  Biggs,  Jr.,  a  circuit  judge  of 
the  Third  Judicial  Circuit  of  the  United  States, 
designated  and  assigned  by  the  Honorable  Fred  M. 
Vinson,  The  Chief  Justice  of  the  United  States,  to 
act  as  a  circuit  judge  in  the  Ninth  Judicial  Circuit 
of  the  United  States  and  to  discharge  all  the  official 
duties  of  a  circuit  judge  thereof  as  appears  from 
the  order  of  designation  and  assignment,  and  also 
designated  and  assigned  by  the  Honorable  Francis 
A.  Grarrecht,  Senior  United  States  Circuit  Judge 
of  the  Ninth  Judicial  Circuit  of  the  United  States, 
to  hold  the  District  Court  of  the  United  States  for 
the  District  of  Hawaii  as  appears  from  that  order 
of  designation  and  assignment,  and  before  the  Hon- 
orable George  B.  Harris,  a  judge  of  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  designated  and  assigned  by  the 
Honorable    Francis    A.    Garrecht,    Senior    United 
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States  Circuit  Judge  for  the  Ninth  Judicial  Circuit 
of  the  United  States  as  aforesaid,  to  hold  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Hawaii,  and  before  the  Honorable  Delbert  E.  Metz- 
ger,  Senior  District  (now  Chief)  Judge  of  the 
District  Court  of  the  United  States  for  the  District 
of  Hawaii,  the  Honorable  Delbert  E.  Metzger  hav- 
ing called  to  his  assistance  to  hear  and  to  determine 
the  above  entitled  cause,  pursuant  to  Section  266  of 
the  Judicial  Code  of  1911,  the  Honorable  John 
Biggs,  Jr.,  a  circuit  judge  of  the  Third  Judicial 
Circuit  of  the  United  States  designated  and 
assigned  as  aforesaid  to  act  as  a  circuit  judge  of  the 
Ninth  Judicial  Circuit  of  the  United  States  and  to 
discharge  all  the  official  duties  of  a  judge  of  that 
circuit,  and  the  Honorable  George  B.  Harris,  a 
judge  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  and  the 
Court  having  reserved  for  further  consideration 
the  applicability  of  the  provisions  of  Section  266  of 
the  Judicial  Code  of  1911,  stating  that  all  three 
judges  would  sit  to  hear  and  determine  the  above 
entitled  cause,  and 

The  Court  having  proceeded  to  hearing  of  the 
motions  filed  by  defendants  on  January  14,  1948 
and  of  the  application  for  preliminary  injunction, 
and 

The  Court  on  April  19,  1948  having  denied  de- 
fendants' motions  save  that  those  portions  of  the 
motions  going  to  the  dismissal  of  the  actions  as  to 
particular  defendants  were  reserved  for  further 
consideration,  and 
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As  to  the  application  for  preliminary  injunction, 
the  Court  having  ruled  that  it  would  consider  the 
matters  presented  by  defendants'  motions  as  con- 
stituting their  return  to  the  order  to  show  cause 
why  such  preliminary  injunction  should  not  issue, 
and  said  application  for  preliminary  injunction 
having  been  consolidated  for  further  hearing  with 
the  application  for  a  permanent  injunction,  by 
agreement  of  the  parties,  and  this  cause  having  been 
consolidated  for  trial  with  Civil  No.  836,  and  both 
causes  having  been  set  for  trial  on  April  23,  1948, 
and  having  come  on  for  trial  on  that  date,  and 

The  defendants  at  the  outset  of  the  trial  having 
taken  and  having  thereafter  preserved  objections 
to  the  entire  testimony  and  exhibits  relating  to  the 
grand  jury,  and  the  Court  having  reserved  for 
further  consideration  the  question  whether  such 
testimony  and  exhibits  should  be  struck,  and 

The  parties  having  made  various  other  motions  to 
strike  testimony  or  documentary  evidence  which 
were  reserved  for  later  disposition,  and 

The  defendants  at  the  end  of  plaintiffs'  direct 
case  having  moved  to  dismiss  the  action  on  all  of  the 
grounds  stated  in  their  previous  written  motion  and 
on  the  ground  that  the  proof  had  not  substantially 
altere  dthe  case,  and  the  Court  having  reserved  this 
matter  for  later  disposition,  and 

The  cause  having  been  fully  heard  on  the  merits, 
and  the  Court  having  made  and  filed  herein  its 
opinion,  containing  all  necessary  findings  of  fact 
and  conclusions  of  law  as  contemplated  by  Rule 
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52(a)  of  the  Federal  Rules  of  Civil  Procedure,  and 
The  opinion  of  the  Court  having  been  filed  on 
December  27,  1948  and  it  appearing  from  the  mo- 
tion and  affidavit  of  Walter  D.  Ackerman,  Jr., 
Attorney  General  of  Hawaii,  that  the  defendants 
E.  R.  Bevins  and  Wendell  F.  Crockett,  respectively 
County  Attorney  and  Deputy  County  Attorney  of 
Maui  County,  ceased  to  hold  their  respective  offices 
on  or  about  January  3,  1949  and  that  Harold  L. 
Duponte  was  elected  County  Attorney  for  the 
County  of  Maui  and  took  office  on  or  about  January 
3,  1949  and  that  Thomas  Ogata  is  now  Deputy 
County  Attorney  for  Maui  County,  and  the  allega- 
tions of  the  motion  and  affidavit  not  having  been 
denied  by  the  plaintiffs  and  being  conceded  by  all 
parties  to  be  true,  and  the  said  Walter  D.  Acker- 
man, Jr.,  Attorney  General  of  Hawaii  having  moved 
to  dismiss  the  action  as  to  the  defendants  Bevins 
and  Crockett  as  moot,  now  therefore, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
That: 

1.  This  decree  is  rendered  by  the  judges  above 
named  as  a  specially  constituted  three- judge  court 
under  sections  2281  and  2284  of  revised  Title  28, 
United  States  Code,  or  in  the  alternative,  if  these 
provisions  be  inapplicable  in  the  United  States  Dis- 
trict Court  for  the  District  of  Hawaii,  then  as  the 
United  States  District  Court  for  the  District  of 
Hawaii  comprised  of  three  judges  sitting  enbanc. 

2.  This  decree  is  binding  on  the  defendants  Wal- 
ter D.  Ackerman,  Jr.,  individually  and  as  Attorney 
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General  of  the  Territory  of  Hawaii,  and  on  Jean 
Lane,  individually  and  as  Chief  of  Police  of  the 
County  of  Maui,  and  their  respective  agents  and 
deputies  and  their  successors  in  office,  and  upon  the 
defendants  E.  R.  Bevins  and  Wendell  F.  Crockett 
individually. 

3.  The  action  is  dismissed  as  to  the  defendants 
E.  R.  Bevins  and  Wendell  F.  Crockett  in  their  re- 
spective capacities  as  County  Attorney  for  the 
County  of  Maui  and  Deputy  County  Attorney  for 
the  County  of  Maui,  they  liaving-  ceased  to  hold 
office  on  or  about  January  3,  1949. 

4.  The  action  is  dismissed  as  to  the  defendants 
Ingram  M.  Stainback,  individually  and  as  Governor 
of  the  Territory  of  Hawaii,  Cable  A.  Wirtz,  in- 
dividually and  as  Circuit  Court  Judge  and  Jury 
Commissioner  of  the  County  of  Maui,  Augustine 
Pombo  and  Claude  E.  Chatterton,  individually  and 
as  Jury  Commissioners  of  the  County  of  Maui, 
Kenneth  Auld,  Edward  H.  Baldwin,  Richard  H. 
Baldwin,  Edward  S.  Bowmer,  Robert  P.  Bruce, 
Alfred  S.  Burns,  Ralph  O.  Cornwell,  Jack  Costa, 
E.  Stanley  Elmore,  Allen  H.  Ezell,  Henry  S.  S. 
Fong,  Charles  Goodness,  Walter  W.  Holt,  Irving 
Maeda,  H.  S.  Peterson,  John  Plunkett,  Paul  H. 
Reinhart,  Anthony  A.  Tam,  Charles  E.  Thompson, 
Wai  Ken  Tom,  and  Joseph  H.  Trask,  individually 
and  as  Grand  Jurors  of  the  County  of  Maui. 

5.  This  decree  shall  inure  to  the  benefit  of  the 
plaintiff  International  Longshoremen's  and  Ware- 
housemen's Union,  a  voluntary,  unincorporated  as- 
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sociation  and  labor  union,  and  to  the  plaintiff  Jack 
Kawano,  as  a  member  of  the  International  Long- 
shoremen's and  Warehousemen's  Union  and  in  a 
representative  capacity  for  and  on  behalf  of  said 
International  Longshoremen's  and  Warehousemen's 
Union  and  the  members  thereof. 

6.  The  action  is  dismissed  as  to  the  plaintiff, 
Territorial  Coimcil  of  the  International  Longshore- 
men's and  Warehousemen's  Union. 

7.  The  defendants'  objections  as  to  the  testimony 
and  exhibits  relating  to  the  grand  jury  are  over- 
ruled and  the  motion  to  strike  the  same  denied,  and 
all  other  motions  of  any  of  the  parties  to  strike 
testimony  or  documentary  evidence  are  denied. 

8.  The  defendants'  motion  to  dismiss  the  action 
made  at  the  end  of  plaintiffs'  direct  case  is  denied. 

9.  All  of  the  defendants'  motions  made  January 
14,  1948  and  denied  April  19,  1948,  having  been 
reconsidered  are  denied. 

10:  The  unlawful  assembly  and  riot  law  of  the 
Territory  of  Hawaii,  as  contained  in  chapter  277  of 
the  Revised  Laws  of  Hawaii,  1945,  is  void  as  un- 
constitutional. 

11.  The  persons  bound  by  this  decree,  as  stated 
in  paragraph  2  hereof,  are  restrained  from  pro- 
ceeding with  the  prosecution  commenced  July  16, 
1947  against  the  plaintiffs  Diego  Barbosa,  John 
Maile,  Victor  Degamo,  Harry  Kapena  Kaopuiki, 
Isami  A.  Mtta,  Ah  Sing  Ah  Ho,  James  Kia  Aikala, 
Shigeru  Yagi,  Basiliso  Arruiza,  Midori  Oda,  and 
Shigeyuki  Matsuura  under  any  complaint  or  indict- 
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ment  based  on  the  unlawful  assembly  and  riot  sta- 
tute. 

12.  The  persons  bound  by  this  decree,  as  stated 
in  paragraph  2  hereof,  are  restrained  from  pro- 
ceeding with  the  prosecution  commen<?ed  July  15, 
1947,  against  the  plaintiffs  Abraham  Makekau,  El- 
pidio  Siruet,  Mariano  Baldua,  Narcisso  Sipe  and 
Antonio  Mendes,  under  any  complaint  or  indictment 
based  on  the  unlawful  assembly  and  riot  statute. 

13.  The  persons  bound  by  this  decree,  as  stated 
in  paragraph  2  hereof,  are  restrained  from  pro- 
ceeding with  the  prosecution  commenced  August  1, 
1947  against  the  plaintiffs  joined  as  parties  by  the 
stipulation  of  December  31,  1947,  to  wit,  Bartolome 
Agliam,  Guilhermo  Alboro,  Domingo  Basinga,  Jose 
Carranza,  Daniel  Casil,  Honorio  Collardo,  also 
known  as  Gerardo  Taal,  Mariano  Dugay,  Saturnino 
Gaspar,  Masao  Gima,  Yoshio  Ginoza,  Victor  Guil- 
lermo,  Kazuyuki  Hashimoto,  also  known  as  Kazu- 
ichi  Hashimoto,  Simon  Hermano,  Rocky  Honda, 
Eusticio  Hubin,  also  known  as  Estikio  Raas,  Abra- 
ham Makekau,  Kenneth  Matsumoto,  Hiroshi  Oshiro, 
Mitsuyuki  Oyama,  Pablo  Pineda,  Lono  Pokipala, 
Norberto  Quinton,  George  Ramaila,  Melecio  Reo- 
torio,  Alipio  Sajor,  Vicente  Saloricman,  Itsuo 
Shimizu,  Ryoji  Shimizu,  Sam  Shin,  Jack  Narcisso 
Sipe,  Jose  Sotelo,  Ignacio  Sumagit,  Nobuteru  To- 
mita,  Sutero  Unciano,  Andres  Velasco,  and  Daniel 
Kaopuiki,  under  any  complaint  or  indictment  based 
on  the  unlawful  assembly  and  riot  statute. 

14.  The  plaintiffs  shall  recover  against  the  de- 
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fendants  their  costs  herein  expended,  but  shall  take 
nothing  by  way  of  damages. 

/s/  JOHN  BIGGS,  JR., 

Circuit  Judge. 
/s/  DELBERT  E.  METZGER, 

Chief  Judge. 
/s/  GEORGE  B.  HARRIS, 
District  Judge. 

Dated:     March  29th,  1948. 

[Endorsed]  :     Filed  and  Entered  Mar.  29,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Walter  D.  Ackerman, 
Jr.,  individually  and  as  Attorney  General  of  the 
Territory  of  Hawaii,  and  Jean  Lane,  individually 
and  as  Chief  of  Police  of  the  Comity  of  Maui,  de- 
fendants above  named,  hereby  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  final  judgment  and  decree  entered  in  this  action 
on  March  29,  1949. 
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Dated  this  26tb  day  of  April,  1949. 

WALTER  D.  ACKERMAN,  JR., 
Individually  and  as  Attorney 
General  of  the  Territory  of 
Hawaii,  and  JEAN  LANE, 
individually  and  as  Chief  of 
Police  of  the  County  of  Maui, 
By  /s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General 
Attorney  for  Walter  D.  Ack- 
erman,  Jr.,  and  Jean  Lane. 

[Endorsed] :     Filed  April  26,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  E.  R.  Bevins  and 
Wendell  F.  Crockett,  defendants  above  named, 
hereby  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  the  final  judgment 
and  decree  entered  in  this  action  on  March  29,  1949. 

Dated  this  22nd  day  of  April,  1949. 
/s/  E.  R.  BEVINS, 

In  Propria  Persona. 
/s/  WENDELL  F.  CROCKETT, 

In  Propria  Persona.  .  , 

[Endorsed]:     Filed  April  26,  1949.  ^- 


552  W.  D.  Ackerman  etc.,  et  al. 

April   26,   1949. 
Bouslog  and  Sjononds, 
Attorneys  at  Law, 
Honolulu,  T.  H., 

Attention:    Harriet  Bouslog. 
Dear  Mrs.  Bouslog: 

In  accordance  with  Rule  73(b)  of  the  F.R.C.P. 
I  am  enclosing  herewith  copies  of  notice  of  appeal 
filed  by  Walter  D.  Ackerman,  Jr.  and  Jean  Lane, 
and  by  E.  R.  Bevins  and  Wendell  F,  Crockett,  Ap- 
pellants in  the  cause  entitled  International  Long- 
shoremen's and  Warehousemen's  Union,  et  al  versus 
Walter  D.  Ackerman,  Jr.,  et  al.  Civil  828  of  this 
Court. 

Respectfully, 

WM.  F.  THOMPSON,  JR., 
Clerk. 
By  THOS.  P.  CUMMINS, 

Deputy. 


[Title  of  District  Court  and  Cause.] 
BOND  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  Walter  D.  Ackerman,  Jr.,  individually  and 
as  Attorney  General  of  the  Territory  of  Hawaii, 
and  Jean  Lane,  individually  and  as  Chief  of  Police 
of  the  County  of  Maui,  as  Principals,  and  United 
States  Fidelity  and  Guaranty  Company  of  Balti- 
more, Maryland,  a  corporation  organized  under  the 
laws  of  the  State  of  Maryland  and  authorized  to 
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act  as  surety  and  do  business  in  the  Territory  under 
the  provisions  of  the  laws  of  the  Territory  of  Ha- 
waii, as  Surety,  are  held  and  firmly  bound  unto 
International  Longshoremen's  &  Warehousemen's 
Union,  a  voluntary,  unincorporated  association  and 
labor  union;  Jack  Kawano,  individually  and  as  a 
member  of  the  ILWU  and  as  President  of  the 
Territorial  Council  of  the  ILWU,  Diego  Barbosa, 
John  Maile,  Victor  Degamo,  Harry  Kapena  Kao- 
puiki,  Isami  A.  Nitta,  Ah  Sing  Ah  Ho,  James  Kia 
Aikala,  Shigeru  Yagi,  Basiliso  Arruiza,  Midori  Oda, 
Shigeyuki  Matsuura,  Abraham  Makekau,  Elipdio 
Siruet,  Mariano  Baldua,  Narcisso  Sipe,  Antonio 
Mendes,  Bartolome  Agliam,  Guilhermo  Alboro,  Do- 
mingo Basinga,  Jose  Carranza,  Daniel  Casil,  Hon- 
orio  Collardo,  also  kno^\^l  as  Gerardo  Taal,  Mariano 
Dugay,  Saturnino  Gaspar,  Masao  Gima,  Yoshio 
Ginoza,  Victor  Guillermo,  Kuzuyuki  Hashimoto, 
also  known  as  Kazuichi  Hashimoto,  Simon  Her- 
mano,  Rocky  Honda,  Eusticio  Hubin,  also  known  as 
Estikio  Raas,  Abraham  Makekau,  Kemieth  Matsu- 
moto,  Hiroshi  Oshiro,  Mitsuyuki  Oyama,  Pablo 
Pineda,  Lono  Pokipala,  Norberto  Quinton,  George 
Ramaila,  Melecio  Reotorio,  Alipio  Sajor,  Vicente 
Saloricman,  Itsuo  Shimizu,  Ryoji  Shimizu,  Sam 
Shin,  Jack  Narcisso  Sipe,  Jose  Sotelo,  Ignacio  Su- 
magit,  Nobuteru  Tomita,  Sutero  Unciano,  Andres 
Velasco,  and  Daniel  Kaopuiki,  their  heirs,  execu- 
tors, administrators,  successors  or  assigns,  in  the 
full  and  just  sum  of  $250.00,  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs. 
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executors  and  administrators,  successors  or  assigns, 
jointly  and  severally  by  these  presents. 

Signed  and  Sealed  at  Honolulu,  T.  H.,  this  26th 
day  of  April,  1949. 

Whereas,  lately  at  the  October,  1948,  term  of  the 
District  Court  of  the  United  States  in  and  for  the 
District  and  Territory  of  Hawaii,  in  a  suit  pending 
in  said  court,  numbered  and  entitled  as  above  set 
forth,  a  final  judgment  and  decree  was  rendered 
against  said  Walter  D.  Ackerman,  Jr.,  individually 
and  as  Attorney  General  of  the  Territory  of  Ha- 
waii, and  against  Jean  Lane,  individually  and  as 
Chief  of  Police  of  the  County  of  Maui,  and  the 
said  defendants  Walter  D.  Ackerman,  Jr.  and  Jean 
Lane  appeal  from  said  judgment  and  decree  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Now,  Therefore,  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  said  Walter  D.  Ackerman, 
Jr.  and  Jean  Lane  shall  prosecute  their  appeal  with 
effect  and  pay  all  costs  if  the  appeal  is  dismissed  or 
said  judgment  and  decree  affirmed,  or  such  costs 
as  the  appellate  court  may  award  if  said  judgment 
and  decree  be  modified,  then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and 
effect. 

In  Witness  Whereof,  the  principals  and  surety 
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herein  named  have  caused  this  instrument  to  be 
duly  executed,  on  this  26th  day  of  April,  1949. 

/s/  WALTER  D.  ACKERMAN,  JR., 
Individually  and  as  Attorney 
General   of   the   Territory   of 
Hawaii. 
/s/  JEAN  LANE. 

UNITED  STATES  FIDELITY 
AND  GUARANTY  COMPANY, 
[Seal]  By  /s/  CALVERT  G.  CHIPCHASE. 
Its  Attorney  in  Fact. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

On  this  26th  day  of  April,  1949,  before  me  per- 
sonally appeared  Walter  D.  Ackerman,  Jr.,  attor- 
ney general  of  the  Territory  of  Hawaii,  to  me 
known  to  be  the  person  described  in  and  who 
executed  the  foregoing  instrument,  and  acknowl- 
edged that  he  executed  the  same  as  his  free  act  and 
deed,  individually  and  as  such  Attorney  General. 

[Seal]        /s/  AILENE  JARRETT, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

Territory  of  Hawaii, 
County  of  Maui — ss. 

On  this  23rd  day  of  April,  1949,  before  me  per- 
sonally appeared  Jean  Lane,  to  me  known  to  be  the 
person  described  in  and  who  executed  the  foregoing 
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instrument,  and  asknowledged  that  he  executed  the 
same  as  his  free  act  and  deed. 

[Seal]        /s/  EDWARD  K.  TAM. 
Notary  Public,  Second  Judicial  Circuit,  Territory 
of  Hawaii. 

My  commission  expires  March  10,  1952. 

Territory  of  Hawaii, 

City  and  Counyt  of  Honolulu — ss. 

On  this  28th  day  of  April,  1949,  before  me  per- 
sonally appeared  Calvert  G.  Chipchase,  to  me  per- 
sonally known,  who  being  by  me  duly  sworn  did 
say  that  he  is  the  Attorney-in-Fact  of  the  United 
States  Fidelity  and  Guaranty  Company,  duly  ap- 
pointed under  Power  of  Attorney  dated  the  29th 
day  of  January,  1948,  which  Power  of  Attorney  is 
now  in  full  force  and  effect,  and  that  the  seal  affixed 
to  said  instrument  is  the  corporate  seal  of  said 
corporation,  and  that  said  instrument  was  signed 
and  sealed  on  behalf  of  said  corporation  under  the 
authority  of  its  Board  of  Directors,  and  said  Cal- 
vert G.  Chipchase  acknowledged  said  instrument 
to  be  the  free  act  and  deed  of  said  corporation. 

[Seal]        /s/  WILLIAM  B.  STEVEN, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  May  8,  1952. 
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The  within  bond  is  hereby  approved  this  28th  day 
of  April,  1949. 

/s/  DELBERT  E.  METZGER, 
Judge  of  the  District  Court  of  the  United  States 
in  and  for  the  District  and  Territory  of  Ha- 
waii. 

[Endorsed] :     Filed  April  28,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  AND 
DOCKET  RECORD  WITH  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT 

Upon  application  of  Walter  D.  Ackerman,  Jr., 
Attorney  General  of  the  Territory  of  Hawaii,  and 
good  cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  the  time  of  all  of  the 
appellants  for  filing  the  record  on  appeal  and  dock- 
eting the  appeal  with  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  be  and  the  same  is 
hereby  extended  to  and  including  July  25,  1949. 

Dated  at  Honolulu,  T.  H.,  this  26th  day  of  May, 
1949. 

/s/  D.  E.  METZGER, 

United  States  District  Judge. 
Approved : 

BOUSLOG  &  SYMONDS, 
By  /s/  HARRIET  BOUSLOG, 

Attorneys  for  Respondents. 

[Endorsed] :     Filed  May  26,  1949. 
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In  the  United  States  District  Court 
For  the   District   of   Hawaii 

Civil  No.  828 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary 
unincorj)orated  association  and  labor  union,  el 
al., 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii, et  al., 

Defendants. 
Civil  No.  836 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary, 
unincorporated  association  and  labor  union,  et 
al., 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii, et  al., 

Defendants. 

SUGGESTION  FOR  INCORPORATION  IN 
THE  RECORD  ON  APPEAL  OF  CERTAIN 
MATTERS  OF  RECORD  IN  THIS  COURT 

Comes  now  Walter  D.  Ackerman,  Jr.,  Attorney 
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General  of  Hawaii,  for  himself  as  appellant  in  the 
above  entitled  cases  and  for  Jean  Lane,  Chief  of 
Police  of  the  County  of  Maui,  an  appellant  in 
Civil  No.  828,  by  Rhoda  V.  Lewis,  Assistant  Attor- 
ney General  of  Hawaii,  and  hereby  presents  to  the 
Court  as  follows: 

1.  This  matter  is  relevant  and  material  to  the 
question  whether  in  hearing  and  disposing  of  the 
above  entitled  cases  the  Court  was  sitting  en  banc, 
and  i)ursuant  to  Rule  75(h)  of  the  Rules  of  Civil 
Procedure  and  record  on  appeal  should  contain  the 
matters  herein  presented. 

2.  Footnote  59  of  the  Court's  opinion  rendered 
December  27,  1948,  as  corrected  by  the  Court  sub- 
sequent to  the  filing  of  the  opinion,  after  referring 
to  the  fact  that  the  Honorable  J.  Frank  McLaugh- 
lin, Judge  of  this  Court,  did  not  sit  in  these  cases, 
states : 

"*  *  *  This  fact  does  not  prevent  this  tribunal 
from  exercising  jurisdiction  in  the  instant  cases  for 
it  is  a  rule  of  general  application  that  the  death, 
disqualification  or  absence  of  a  judge  will  not  de- 
IDrive  the  remaining  judges  of  the  court  of  authority 
to  hold  court  and  to  adjudicate  cases  provided  that 
the  number  of  the  court  is  not  reduced  below  that 
legally   required   for   the   transaction   of   business. 

3.  It  is  hereby  suggested  to  the  Court  that 
Judge  McLaughlin  was  not  disqualified  in  the  above 
entitled  cases  nor  was  he  absent  from  the  Territory 
of  Hawaii  during  any  part  of  the  relevant  period, 
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December  1,  1947  to  and  including  May  1,  1948, 
when  the  trial  of  the  case  was  concluded,  and  dur- 
ing all  of  said  period  he  was  in  attendance  upon  his 
judicial  duties,  the  same  continuing  true  up  to  the 
present  time. 

4.  It  is  further  suggested  to  the  Court  that  the 
foregoing  facts  appear  from  the  records  of  this 
Court,  in  that : 

a.  There  is  not  on  file  any  certificate  of  the  dis- 
qualification of  Judge  McLaughlin  in  these  cases 
and  the  records  of  this  Court  do  not  show  that  there 
is  or  ever  was  such  disqualification. 

b.  When  the  opinion  of  this  Court  was  filed  on 
December  27,  1948  the  above  cited  footnote  59  con- 
tained the  following  statement  in  reference  to  Judge 
McLaughlin : 

''*  *  *  The  other  Judge  of  the  District  Court 
for  the  District  of  Hawaii  for  sufficient  reasons 
deemed  himself  disqualified  to  sit  in  the  instant 
litigations.  *  *  *^' 

Subsequent  to  the  filing  of  said  opinion  said  foot- 
note 59  was  revised  by  the  Court  and  the  above 
quoted  statement  was  omitted  therefrom.  While  the 
Court,  by  this  revision  of  footnote  59,  corrected  the 
error  as  to  the  disqualification  of  Judge  McLaughlin 
contained  in  the  original  opinion,  there  remains  in 
said  footnote  59  as  so  revised  a  possible  question 
as  to  whether  Judge  McLaughlin  was  absent  during 
the  hearing  and  disposition  of  these  proceedings. 

c.  The  records  of  this  Court  show  that  Judge 
McLaughlin  was  not  so  absent,  either  from  the 
Territory  or  from  attendance  upon  his  duties. 
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Wherefore,  Walter  D.  Ackerman,  Jr.,  Attorney 
General  of  Hawaii,  pursuant  to  Rule  75(h)  of  the 
Rules  of  Civil  Procedure,  suggests  to  the  Court  that 
the  matters  herein  stated  and  in  the  atta-ched  af- 
fidavit and  letter  filed  in  support  hereof,  be  in- 
corporated in  the  record  on  appeal  of  these  cases. 

Dated  at  Honolulu,  T.  H.,  June  23,  1949. 

WALTER  H.  ACKERMAN,  JR., 

Attorney  General  of  Hawaii, 
Appellant  herein  and  as  Coun- 
sel for  Jean  Lane,  Chief  of 
Police  of  the  County  of  Maui, 
an  Appellant  in  Civil  No.  828, 
By  /s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General  of 
Hawaii. 


[Title  of  District  Court  and  Causes.] 

AFFIDAVIT 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Rhoda  V.  Lewis,  being  first  duly  sworn,  deposes 
and  says:  That  she  is  the  Assistant  Attorney  Gen- 
eral of  Hawaii  and  as  such,  on  the  23rd  day  of 
June,  1949,  did  address  to  William  F.  Thompson, 
Clerk  of  the  United  States  District  Court  for  the 
District  of  Hawaii,  a  letter  requesting  confirmation 
of  certain  facts  of  record  in  said  court.  That  on  the 
23rd  day  of  June,  1949,  said  William  F.  Thompson 
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did  reply  to  said  letter  by  endorsing  on  the  copy 
thereof  his  confiiTaation  of  facts  stated  therein,  and 
that  the  attached  is  the  Clerk's  confiiTaation  of  the 
facts  stated  in  affiant's  letter. 

/s/  RHODA  T.  LEWIS. 

Subscribed  and  sworn  to  before  me  this  23rd  day  of 
June.  1949. 

[Seal]        /s/  ATLEXE  JARRETT. 
Xotary  Public.  First  Judicial  Circuit.  Territory  of 
Hawaii. 

My  comnnssion  expii-es  Juiiie  30.  1949. 

[Territory   of   Hawaii — Seal] 
Territory  of  Hawaii 

Department  of  the  Attorney  General 

Honolulu 

January  23,  1949 

^Ir.  William  F.  Thompson,  Jr. 
Clerk,  r.  S.  District  Court 
District  of  Hawaii 
Federal  Building 
Honolulu.  T.  H. 

Re :     Civil  Xo5.  828  and  836 
ILTTU  V.  Ackerman 
Dear  Sir: 

This  letter  is  widtten  in  order  to  obtain  confiiTua- 
tion  of  certain  facts  of  record  in  your  Court,  for 
use  in  connection  with  a  suggestion  that  such  facts 
be  incorporated  in  the  record  on  appeal  in  the  above 
entitled  cases. 
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It  is  my  understanding  that  the  following  facts 
are  true  and  correct,  as  sho^^^l  by  tlie  records  of 
your  Court: 

1.  There  is  not  on  file  any  certificate  of  the  dis- 
qualification of  Judge  McLaughlin  in  Civil  828  and 
836  or  in  either  of  said  cases,  and  the  records  of 
your  Court  do  not  show  that  there  is  or  ever  was 
such  disqualification. 

2.  Judge  McLaughlin  was  not  absent  from  the 
Territory  of  Hawaii  during  any  part  of  the  period 
in  which  these  cases  were  being  heard  and  tried, 
to  wit,  December  1,  1947  to  and  including  May  1, 
1948,  and  during  all  of  said  period  he  was  in  at- 
tendance upon  his  judicial  duties,  and  the  same 
continuing  true  up  to  the  present  time. 

If  the  above  are  true  statements  of  fact  as  shown 
by  the  records  of  your  Court,  will  you  please  reply 
by  stating  on  a  copy  of  this  letter  and  returning  the 
same  to  me. 

Very  truly  yours, 

/s/  EHODA  V.  LEWIS, 

Assistant  Attorney  General. 

June  23,  1949 
To  Miss  Rhoda  V.  Lewis, 
Assistant  Attorney  General  of  Hawaii: 

This  is  to  state  that  the  facts  above  stated  in 
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paragraphs   1  and  2  of  your  letter  are  true  and 
correct  as  shown  by  the  records  of  this  Court. 
/s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court  for  the  District  of  Ha- 
waii. 

[Endorsed] :     Filed  June  23,  1949. 


[Title  of  District  Court  and  Causes.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  to  the  above  entitled  proceedings  that  said 
proceedings  may  be  consolidated  for  the  purposes 
of  preparation  and  filing  of  the  records  on  appeal 
and  docketing  of  the  appeals. 

Dated  at  Honolulu,  T.  H.,  this  ....  day  of  June, 
1949. 

/s/  EHODA  V.  LEWIS, 

Assistant  Attorney  General. 
/s/  WENDELL  F.  CROCKETT, 
In  Propria  Persona  for 
E.  R.  Bevins. 
BOUSLOG  &  SYMONDS, 
By  /s/  HARRIET  BOUSLOG, 

Attorneys  for  Respondents. 
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[Title  of  District  Court  and  Causes.] 

ORDER 

Pursuant  to  the  stipulation  of  the  parties  in  the 
above  entitled  proceedings,  It  Is  Hereby  Ordered 
that  said  proceedings  be  and  they  hereby  are  con- 
solidated for  the  purposes  of  preparation  and  filing 
of  the  records  on  appeal,  and  docketing  of  the 
appeals. 

Dated : 

/s/  DELBERT  E.  METZGER, 
U.  S.  District  Judge. 

[Endorsed]:     FHed  June  27,  1949. 


566  W.  D.  Ackermdn  etc.,  et  al. 

In  the  United  States  District  Court 

For  the  District  of  Hawaii 

Civil  No.  828 

INTERNATIONAL  LONGSHOREMEN'S  & 
WAREHOUSEMEN'S  UNION,  a  voluntary, 
unincorporated  association  and  labor  union,  et 
al., 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii, et  al.. 

Defendants. 

WAIVER  OF  BOND  ON  APPEAL  AS  TO  AP- 
PELLANTS WENDELL  F.  CROCKETT 
AND  E.  R.  BEVINS 

Whereas,  bond  on  appeal  in  the  amount  of  $250.00 
has  been  furnished  and  filed  by  Walter  D.  Acker- 
man,  Jr.,  individually  and  as  Attorney  General  of 
the  Territory  of  Hawaii,  and  by  Jean  Lane,  in- 
dividually and  as  Chief  of  Police  of  the  County  of 
Maui,  Territory  of  Hawaii,  and  appellees  deem  that 
an  additional  bond  of  Wendell  F.  Crockett  and  E. 
R.  Bevins  is  not  necessary  for  their  security. 

Now  Therefore,  bond  on  appeal  is  hereby  waived 
as  to  Wendell  F.  Crockett  and  E.  R.  Bevins. 

Dated  at  Honolulu,  T.  H.,  July  1st,  1949. 

BOUSLOG  AND  SYMONDS, 
By  /s/  HARRIET  BOUSLOG, 

Attorneys  for  Appellees. 

[Endorsed] :     Filed  July  2,  1949. 
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— redirect 1733 
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— direct    1562 

— cross   1564 

Cockett,  John  B. 

—direct  1370,  1573 

— cross   1375 
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— direct    1555 

— cross   1560 

— redirect    1561 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD 

BOUSLOO  &  SYMONDS, 

206  Terminal  Building, 
Honolulu  16,  Hawaii. 

For  the  Plaintiffs,  International  Long- 
shoremen's &  Warehousemen's  Un- 
ion, et  al., 

RHODA  V.  LEWIS, 

Assistant  Attorney  General, 
Territory  of  Hawaii, 

lolani  Palace, 
Honolulu,  T.  H. 

For  the  Defendants,  Walter  D.  Acker- 
man,  Jr.,  et  al. 
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In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Civil  No.  836 

INTERNATIONAL     LONGSHOREMEN'S     & 
WAREHOUSEMEN'S  UNION,  a  voluntary, 
unincorporated   association   and   labor   union; 
ANTONIO  T.  RANIA,  individually  and  as  a 
member  of  the  ILWU  and  as  President  of  the 
United  Sugar  Workers,  ILWU  Local  142,  JO- 
SEPH KAHOLOKULA,  LEVI  KEALOHA, 
BENJAMIN    KAHAAWINUI,    BENJAMIN 
AWANA,  LEOCADIO  BALDOVI,   SOICHI 
DOI,  YOSHIO  NAGATA,  LIONEL  HANA- 
KAHI,  JACK  HAO,  KOICHI  ITO,  DAVID 
KINA,   GEORGE  KUKAHIKO,   CHARLES 
REVEIRA,  TAKESHI  SHIMANO,  JOSEPH 
SEBASTIN  ABREU,  RICHARD  AH  LEE 
SAM,    FRANK    R.    ALVARES,    LAMBERT 
APO,     WILLIAM     AUWELOA,     ALFRED 
BOTEILHO,     HARRY     BOTEILHO,     AN- 
TONE      CALLIDO,      THOMAS      COELHO, 
JOHN     CORNIEL,     JOHN     CRAVALHO, 
DANIEL   CORNIEL,   CALIXTRO   CASON, 
KIYOTO    DOI,    ERNEST    FEITEIRA, 
JAMES  BERISTO  FLORES,  FRANK 
FRANCO,  JULIO  FRANCO,  ERNEST  FER- 
NANDEZ,    HIROSHI     FUKUSHIMA, 
PULEHU   FUKUSHIMA,   ANTONE   GOU- 
VEIA,  LOUIS  HERREIRA,  JOSEPH  HU, 
JUAN  HARA,  JAMES  F.  HIGA,  EDWARD 
GOMES    JARDIN,    HAI    CHOO    KIM, 
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ERNEST  KAEA,  JOHN  KAIO,  SOLOMON 
KEALOHA,  MARTIN  LACIO,  GEORGE 
LINDSEY,  GEORGE  MARTINS,  FRED 
CARLOS  MEDEIROS,  CHARLES  PAULOS 
MONIZ,  JOHN  NASCIMENTO,  BUTA  NA- 
KASONE,  KIYOTO  OGATA,  JOHN  ORTIZ, 
LAWRENCE  TORRES,  PACHECO,  AL- 
FRED PERREIRA,  RAPHAEL  PERRY, 
MANUEL  PERREIRA  PICO,  HENRY 
LEOPOLDO  PONCE,  MANUEL  PONCE, 
JOE  PETERS,  JOSEPH  PONCE,  ROS- 
ARIO  RAMOS,  TARIOCHI  SASAOKA, 
HITOSHI  SERA,  MASAO  SERA,  LAW- 
RENCE E.  SHIROMA,  FERMIN  SOTO, 
WILLIAM  SAKAIDA,  EDWARD  TAKE- 
MURA,  ROBERT  TANIGUCHI,  TAKEJI 
TOMITA,  KIYOSHI  TOSAKA,i  ANTONE  S. 
VIERRA,  and  MASARU  YONEDA, 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
as  Attorney  General  of  the  Territory  of  Ha- 
waii; INGRAM  M.  STAINBACK,  individually 
and  as  Governor  of  the  Territory  of  Hawaii; 

E.  R.  BEVINS,  individually  and  as  County 
Attorney  for  the  County  of  Maui;  WENDELL 

F.  CROCKETT,  individually  and  as  Deputy  to 
the  County  Attorney  for  the  County  of  Maui, 
CABLE  A.  WIRTZ,  individually  and  as  Cir- 
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cuit  Court  Judge  and  Jury  Commissioner  of 
the  County  of  Maui;  AUGUSTINE  POMBO 
and  CLAUDE  E.  CHATTERTON,  both  indi- 
vidually and  as  Jury  Commissioners  of  the 
County  of  Maui;  KENNEH  AULD,  EDWARD 
H.  BALDWIN,  RICHARD  H.  BALDWIN, 
EDWARD  S.  BOWMER,  ROBERT  P. 
BRUCE,  ALFRED  S.  BURNS,  RALPH  O. 
CORNWELL,  JACK  COSTA,  E.  STANLEY 
ELMORE,  ALLAN  H.  EZELL,  HENRY  S.  S. 
PONG,  CHARLES  GOODNESS,  WALTER 
W.  HOLT,  IRVING  MAEDA,  H.  S.  PETER- 
SON, JOHN  PLUNKETT,  PAUL  H.  REIN- 
HART,  ANTHONY  A.  TAM,  CHARLES  E. 
THOMPSON,  WAI  KEN  TOM,  and  JOSEPH 
H.  TRASK,  individually  and  as  Grand  Jurors 
of  the  County  of  Maui, 

Defendants. 

COMPLAINT  FOR  INJUNCTION;  COM- 
PLAINT TO  REDRESS  DEPRIVATION 
OF  CIVIL  RIGHTS;  REQUEST  FOR 
HEARING  BY  THREE-JUDGE  COURT 

Plaintiffs  complain  of  defendants  and  allege : 

I. 

That  the  International  Longshoremen's  &  Ware- 
housemen's Union  (hereinafter  referred  to  as 
ILWU)  is  a  voluntary  unincorporated  association 
and  labor  union,  having  a  membership  of  approxi- 
mately 30,000  persons  in  the  Territory  of  Hawaii, 
said  members  generally  being  employed  as  daily 
wage  earners  in  the  sugar,  pineapple  and  longshore 
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industries.  That  the  plaintiff  Antonio  T.  Rania  is 
a  member  of  said  ILWU  and  the  President  of  the 
United  Sugar  Workers,  ILWU  Local  142  and 
brings  this  action  individually  and  in  a  representa- 
tive capacity  for  and  on  behalf  of  said  ILWU  and 
Local  142  and  the  members  thereof,  and  in  order 
to  protect  and  obtain  the  benefits  of  the  Civil  Rights 
Act  and  the  Constitution  of  the  United  States  of 
America  and  the  Amendments  thereof  for  its  said 
members  and  particularly  for  the  other  plaintiffs 
herein. 

11. 
That  plaintiffs  Joseph  Kaholokula,  Levi  Kealoha, 
Benjamin  Kahaawinui,  Benjamin  Awana,  Soichi 
Doi,  Yoshio  Nagata,  Lionel  Hanakahi,  Jack  Hao, 
Koichi  Ito,  David  Kina,  George  Kukahiko,  Charles 
Reveira,  Takeshi  Shimano,  Joseph  Sebastin  Abreu, 
Richard  Ah  Lee  Sam,  Frank  R.  Alvares,  Lambert 
Apo,  William  Auweloa,  Alfred  Boteilho,  Harry 
Boteilho,  Antone  Callido,  Thomas  Coelho,  John 
Corniel,  John  Cravalho,  Daniel  Corniel,  Kiyoto  Doi, 
Ernest  F  e  i  t  e  i  r  a,  James  Beristo  Flores,  Frank 
Franco,  Julio  Franco,  Ernest  Fernandez,  Hiroshi 
Fukushima,  Pulehu  Fukushima,  Antone  Gouveia, 
Louis  Herreira,  Joseph  Hu,  James  F.  Higa,  Edward 
Gomes  Jardin,  Kim  Choo  Hai,  Ernest  Kaea,  John 
Kaio,  Solomon  Kealoha,  George  Lindsey,  George 
Martins,  Fred  Carlos  Medeiros,  Charles  Paulos 
Moniz,  John  Nascimento,  Kiyoto  Ogata,  John  Ortiz, 
Lawrence  Torres  Pacheco,  Alfred  Perreira,  Raph- 
ael Perry,  Manuel  Perreira  Pico,  Henry  Leopoldo 
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Ponce,  Manuel  Ponce,  Joe  Peters,  Joseph  Ponce, 
Rosario  Ramos,  Taroichi  Sasaoka,  Hitoshi  Sera, 
Masao  Sera,  Lawrence  E.  Shiroma,  Fermin  Soto, 
William  Sakaida,  Edward  Takemura,  Robert  Tani- 
guchi,  Takeji  Tomita,  Kiyoshi  Tosaka,  Antone  S. 
Vierra,  and  Masaru  Yoneda  are  citizens  of  the 
United  States.  That  plaintiffs  Leocadio  Baldovi, 
Calixtro  Cason,  Juan  Hara  and  Martin  Lacio  are 
aliens  and  are  citizens  of  the  Philippine  Republic; 
that  plaintiff  Buta  Nakasone  is  an  alien  and  a  citi- 
zen of  Japan.  That  all  said  plaintiffs  are  residents 
of  the  Territory  of  Hawaii,  members  of  said  ILWU, 
and  are  employed  generally  as  daily  wage  earners  in 
the  sugar  industry  of  the  Territory  of  Hawaii. 
That  the  race  of  each  of  said  plaintiffs  is  that  set 
op]3osite  his  respective  name  as  follows: 

Plaintiff  Race 

Joseph  Kaholokula  Polynesian  (Hawaiian) 

Levi  Kealoha  Polynesian  (Hawaiian) 

Benjamin  Kahaawinui  Polynesian  (Hawaiian) 

Benjamin  Awana  Polynesian  (Hawaiian) 

(Caucasian) 

Leocadio  Baldovi  Malayan  (Filipino) 

Soichi  Doi  Mongolian   (Japanese) 

Yoshio  Nagata  Mongolian   (Japanese) 

Lionel  Hanakahi  Polynesian  (Hawaiian) 

(Caucasian) 

Jack  Hao  Polynesian  (Hawaiian) 

Koichi  Ito  Mongolian  (Japanese) 

David  Kina  Polynesian  (Hawaiian) 
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Plaintiff  (Continued) 
George  Kukabiko 
Takeshi  Shiniano 
Richard  Ah  Lee  Sam 

Lambert  Apo 

William  Auweloa 
Antone  Callido 

Calixtro  Cason 

Kiyoto  Doi 

James  Beristo  Flores 

Hiroshi  Fukusbima 
Pulehu  Fukusbima 
Joseph  Hu 
Juan  Hara 
James  F.  Higa 
Kim  Choo  Hai 
John  Kaio 
Solomon  Kealoha 
Martin  Lacio 
Buta  Nakasone 
Kiyoto  Ogata 
Taroicbi  Sasaoka 
Hitoshi  Sera 
Masao  Sera 
Lawrence  E.  Shiroma 
Fermin  Soto 
William  Sakaida 


Race  (Continued) 
Polynesian  (Hawaiian) 
Mongolian  (Japanese) 
Polynesian  (Hawaiian) 
Mongolian  (Chinese) 
Polynesian  (Hawaiian) 
Mongolian  (Chinese) 
Polynesian  (Hawaiian) 
Malayan  (Filipino) 

(Puerto  Rican) 
Malayan  (Filipino) 
Mongolian  (Japanese) 
Polynesian  (Hawaiian) 
Malayan  (Filipino) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
Polynesian  (Hawaiian) 
Malayan  (Filipino) 
Mongolian  (Japanese) 
Mongolian  (Korean) 
Polynesian  (Hawaiian) 
Polynesian  (Hawaiian) 
Malayan  (Filipino) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
Mongolian  (Japanese) 
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Plaintiff  (Continued)  Race  (Continued) 

Edward  Takemura  Mongolian  (Japanese) 

Robert  Taniguchi  Mongolian  (Japanese) 

'Takeji  Tomita  Mongolian  (Japanese) 

Kiyoshi  Tosaka  Mongolian  (Japanese) 

Masaru  Yoneda  Mongolian  (Japanese) 

That  the  plaintiffs  Charles  Reveira,  Joseph  Se- 
bastin  Abreu,  Frank  R.  Alvares,  Alfred  Boteilho, 
Harry  Boteilho,  Thomas  Coelho,  John  Cravalho, 
Ernest  Feiteira,  Frank  Franco,  Ernest  Fernandez, 
Antone  Gouveia,  Edward  Gomes  Jar  din,  George 
Lindsey,  Fred  Carlos  Medeiros,  Charles  Paulos 
Moniz,  John  Nascimento,  Alfred  Perreira,  Raphael 
Perry,  Manuel  Perreira  Pico,  Joe  Peters,  and  An- 
tone S.  Vierra  are  members  of  the  Caucasian  race, 
but  are  of  Portuguese  ancestry,  and  according  to 
the  custom  and  practice  of  the  Hawaiian  Islands 
are  considered  as  non-Caucasians.  That  plaintiffs 
John  Corniel,  Daniel  Corniel,  Julio  Franco,  Louis 
Herreira,  John  Ortiz,  Lawrence  Torres  Pacheco, 
Henry  Leopoldo  Ponce,  Manuel  Ponce,  Joseph 
Ponce  and  Rosario  Ramos  are  of  Puerto  Rican 
ancestry  and  are  members  of  mixed  Caucasian  and 
Negro  races,  and  according  to  the  custom  and  prac- 
tice of  the  Hawaiian  Islands  as  followed  in  the 
United  States  census  classification  are  considered 
as  non-Caucasians.  That  plaintiff  Ernest  Kaea,  is 
of  Portuguese-Hawaiian  ancestry,  and  according  to 
the  custom  and  practice  of  the  Hawaiian  Islands, 
as  followed  in  the  United  States  census  classifica- 
tion, is  considered  as  a  non-Caucasian.   That  plain- 
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tiff  George  Martins  is  a  member  of  the  Caucasian 
race,  but  is  of  Spanish-Puerto  Rican  ancestry,  and 
according'  to  the  custom  and  practice  of  the  Ha- 
waiian Islands  is  considered  as  a  non-Caucasian. 

III. 

That  the  defendant  Walter  D.  Ackerman,  Jr., 
during  all  of  the  times  herein  mentioned  was  and 
now  is  the  dul}^  aj^pointed,  qualified  and  acting  At- 
torney General  of  the  Territory  of  Hawaii. 

That  the  defendant  Ingram  M.  Stainback  during 
all  of  the  times  herein  mentioned  was  and  now  is 
the  duly  appointed,  qualified  and  acting  Governor 
of  the  Territory  of  Hawaii. 

That  the  defendant  E.  R.  Bevins  during  all  of  the 
times  herein  mentioned  was  and  now  is  the  duly 
ele<3ted,  qualified  and  acting  County  Attorney  for 
the  County  of  Maui. 

That  the  defendant  Wendell  F.  Crockett  during 
all  of  the  times  herein  mentioned  was  and  now  is 
the  duly  appointed,  qualified  and  acting  Deputy 
to  the  County  Attorney  for  the  County  of  Maui. 

That  the  defendant  Cable  A.  Wirtz  during  all 
of  the  time  herein  mentioned  was  and  now  is  the 
duly  appointed,  qualified  and  acting  Circuit  Court 
Judge  and  Jury  Commissioner  of  the  County  of 
Maui. 

That  the  defendants  Augustine  Pombo  and  Claude 
E.  Chatter  ton  during  all  of  the  times  herein  men- 
tioned were  and  now  are  the  duly  appointed,  quali- 
fied and  acting  Jury  Commissioners  of  the  County 
of  Maui. 
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That  the  defendants  Kenneth  Auld,  Edward  H. 
Baldwin,  Richard  H.  Baldwin,  Edward  S.  Bowmer, 
Robert  P.  Bruce,  Alfred  S.  Burns,  Ralph  O.  Corn- 
well,  Jack  Costa,  E.  Stanley  Elmore,  Allan  H.  Ezell, 
Henry  S.  S.  Fong,  Charles  Goodness,  Walter  W. 
Holt,  Irving  Maeda,  H.  S.  Peterson,  John  Plunkett, 
Paul  H.  Reinhart,  Anthony  A.  Tarn,  Charles  E. 
Thompson,  Wai  Ken  Tom  and  Joseph  H.  Trask 
during  all  of  the  times  herein  mentioned  were  and 
now"  are  the  duly  apiDointed,  qualified  and  acting 
Grand  Jurors  of  the  County  of  Maui. 

IV. 

That  plaintiffs  bring  and  maintain  this  action 
pursuant  to,  and  the  jurisdiction  of  this  court  is 
founded  upon,  the  Civil  Rights  Act  of  the  United 
States,  being  Title  8,  United  States  Code,  Chapter 
3,  Sections  41,  43,  44  and  46;  28  USC  Sections  41(1) 
and  41(14);  and  the  Constitution  of  the  United 
States,  Amendments  I,  V,  VI,  XIV  and  XIX. 

V. 

The  instant  case  presents  to  this  -court  a  case  and 
controversy  arising  under  the  Constitution  and 
Laws  of  the  United  States,  and  particularly  the 
First,  Fifth,  Sixth,  Fourteenth  and  Nineteenth 
Amendments  to  the  Constitution  and  said  Civil 
Rights  Act. 

VI. 

That  plaintiffs  herein  request  that  this  case  be 
heard  and  determined  by  a  three-judge  court,  pur- 
suant to  and  in  conformity  with  Title  28  USC,  Sec- 
tion 380  (Judicial  Code,  Section  266  amended). 
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VII. 

1)  That  during  all  of  the  time  herein  mentioned 
there  was  and  now  is  a  statute  of  the  Territory  of 
Hawaii  known  as  the  unlawful  assembly  and  riot 
statute,  being  Revised  Laws  of  the  Territory  of 
Hawaii,  1945,  Chapter  277  Sections  11570-11584, 
inclusiA^e,  That  the  text  of  said  statute  is  attached 
hereto,  marked  Exhibit  A,  and  incorporated  herein 
by  this  reference,  the  same  as  though  set  forth  in 
full  immediately  hereafter. 

2)  That  during  all  of  the  times  herein  mentioned 
there  was  and  now  is  a  statute  in  the  Territory  of 
Hawaii  known  as  the  conspiracy  statute  being  Re- 
vised Laws  of  the  Territory  of  Hawaii  1947,  Chap- 
ter 243,  Sections  11120-11130  inclusive.  That  the 
text  of  said  statute  is  attached  hereto  marked  Ex- 
hibit B  and  incorporated  herein  by  this  reference, 
the  same  as  though  set  forth  in  full  immediately 
hereafter. 

3)  That  during  all  of  the  times  herein  men- 
tioned there  was  and  now  is  in  force  and  effect  the 
Organic  Act  of  the  Territory  of  Hawaii,  having  as 
a  component  part  thereof  Section  83  relating  in  part 
to  the  composition  of  juries.  That  a  copy  of  said 
Section  83  is  attached  hereto,  marked  Exhibit  C, 
and  incorporated  herein  by  this  reference  the  same 
as  though  set  forth  in  full  immediately  hereafter. 

4)  That  during  all  of  the  times  herein  men- 
tioned there  was  and  now  is  in  full  force  and  effect 
as  a  component  part  of  the  Revised  Laws  of  Ha- 
waii, 1945,  as  amended  by  the  1945  Session  Laws 
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Section  9791,  relating  to  the  qualifications  of  jurors, 
both  trial  and  grand  jnrors,  and  Section  9812,  re- 
lating to  the  challenging  of  the  Grand  Jury.  That 
copies  of  said  sections  are  attached  hereto,  marked 
Exhibit  D,  and  incorporated  herein  by  this  refer- 
ence the  same  as  though  set  forth  in  full  immedi- 
ately hereafter. 

VIII. 

That  on  or  about  October  16,  1946,  a  labor  dispute 
existed  in  the  Territory  of  Hawaii  in  which  the  dis- 
putants involved  were  the  plaintiffs  herein  in  part 
and  the  Hawaiian  sugar  industry.  That  the  indi- 
vidual plaintiffs,  other  than  Rania,  and  the  various 
local  unions  of  the  ILWU  having  members  em- 
ployed in  the  sugar  industry  were  on  strike  against 
the  sugar  industry,  seeking  to  improve  their  wages, 
hours  and  conditions  of  employment.  That  in  con- 
nection with  publicizing  the  facts  of  said  labor  dis- 
pute the  plaintiffs  herein  during  said  times  did 
engage  in  certain  lawful,  peaceful  and  constitution- 
ally protected  activities  of  speech,  press  and  assem- 
blage and  of  peaceful  picketing. 

IX. 

That  on  or  about  December  2, 1947  the  defendants 
Ackerman,  Stainback,  Bevins  and  Crockett  pre- 
sented purported  criminal  charges  alleging  violation 
of  the  said  unlawful  assembly  and  riot  statute  and 
the  conspiracy  statute  to  the  defendant  Grand 
Jurors  of  the  County  of  Maui  and  said  defendant 
Grand  Jurors  returned  an  indictment  against  the 
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individual  plaintiffs,  other  than  Rania,  which  in- 
dictment was  filed  in  the  Circuit  Court,  Territory 
of  Hawaii,  on  December  2,  1947  and  is  criminal 
number  2365  among  the  records  of  said  court;  that 
a  copy  of  said  indictment  is  attached  hereto  and 
marked  Exhibit  E  and  incorporated  herein  by  this 
reference,  the  same  as  though  set  forth  in  full  im- 
mediately hereafter. 

X. 

That  prior  to  December  2,  1947,  said  Grand  Jury 
had  been  chosen,  selected,  formed  and  composed  by 
the  defendants  Wirtz,  Pombo  and  Chatterton,  acting 
as  the  Grand  Jury  Commissioners  for  the  County 
of  Maui.  That  said  defendants  in  so  selecting, 
choosing,  forming  and  composing  said  Grand  Jury 
had  violated  various  statutory  and  constitutional 
provisions  referred  to  above  and  as  more  particu- 
larly set  forth  hereinafter. 

XI. 

That  the  individual  plaintiffs,  other  than  Rania, 
have  been  ordered  to  appear  before  the  defendant 
Wirtz,  as  said  Circuit  Court  Judge,  on  January  8, 
1948  to  plead  to  said  indictment  and  upon  entering 
said  plea  said  plaintiffs  will  be  forthwith  required 
to  stand  trial  imless  an  order  is  made  and  entered 
herein  restraining  and  enjoining  any  further  pro- 
ceedings in  connection  with  said  criminal  proceed- 
ings number  2365.  That  said  unlawful  assembly 
and  riot  statute  and  said  conspiracy  statute,  and 
each  and  every  part  thereof,  are  violative  of  plain- 
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tiffs'  civil  rights  and  of  the  Constitution  of  the 
United  States  and  the  Amendments  thereto,  in  the 
following  respects : 

1)  In  that  said  statutes  and  each  and  every  part 
thereof  prohibit  the  free  exercise  by  plaintiffs  of 
their  rights  of  speech,  press,  assemblage,  and  of 
peaceful  picketing,  in  contravention  of  the  First, 
Fifth  and  Fourteenth  Amendments  to  the  United 
States  Constitution. 

2)  In  that  said  statutes  and  each  and  every  part 
thereof,  if  enforced  against  plaintiffs  as  defendants 
threaten  to  do  herein,  will  de^Drive  plaintiffs  of  their 
liberty  and  property  without  due  process  of  law,  in 
that  plaintiffs  will  be  prohibited  from  exercising 
their  rights  of  free  speech,  press  and  assemblage  in 
violation  of  the  Fifth  and  Fourteenth  Amendments 
to  the  Constitution  of  the  United  States. 

3)  In  that  said  statutes  and  each  and  every  part 
thereof  constitute  a  previous  restraint  upon  the  free 
exercise  by  plaintiffs  of  their  constitutionally  pro- 
tected rights  of  speech,  press  and  assemblage,  in 
contravention  of  the  First,  Fifth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  United 
States,  and  plaintiffs  are  thus  subjected  to  criminal 
prosecutions  and  penalties  for  the  exercise  by  them 
of  said  constitutionally  protected  rights. 

4)  In  that  said  statutes  and  each  and  every  part 
thereof  are  criminal  statutes  and  they  are  so  vague, 
indefinite,  arbitrary  and  unreasonable  that  they  fail 
to  set  up  any  definitel,y  ascertainable  standard  of 
guilt,  and  fail  to  apprise  plaintiffs  of  what  conduct 
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on  their  part  would  subject  them  to  prosecution  for 
violation  of  said  statutes,  and  therefore  said  statutes 
and  their  attempted  enforcement  by  defendants 
against  plaintiffs  deprive  said  plaintiffs  of  liberty 
and  property  without  due  process  of  law,  in  viola- 
tion of  the  Fifth  and  Fourteenth  Amendments  to 
the  Constitution  of  the  United  States. 

5)  In  that  said  statutes  and  each  and  every  part 
thereof  deprive  plaintiffs  of  equal  rights,  privileges 
and  immunities  under  the  law,  namely  the  rights 
of  free  speech,  press,  assemblage  and  picketing,  in 
violation  of  the  Civil  Rights  Act  hereinabove  re- 
ferred to. 

6)  In  that  plaintiffs  are  forbidden  the  rights, 
privileges  and  immunities  of  speech,  press  and  as- 
semblage in  publicizing  the  facts  of  the  labor  dis- 
pute above  referred  to  while  the  same  prohibition 
is  not  applied  or  enforced  against  the  other  dis- 
putants in  the  said  strike  situation,  namely,  the 
employer  group,  or  to  other  groups  in  the  com- 
munity. 

7)  In  that  the  said  statutes  are  unconstitutional 
and  void  in  that  they  violate  the  freedom  of  speech, 
press  and  assemblage  provisions  of  the  First  and 
Fourteenth  Amendments  to  the  Constitution  of  the 
United  States,  and  attempt  to  deprive  persons  fall- 
ing within  their  prohibitions,  such  as  plaintiffs,  of 
liberty  and  property,  in  violation  of  the  Fifth  and 
Fourteenth  Amendments  to  the  Constitution  of  the 
United  States. 
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XII. 

That  the  defendants,  other  than  the  defendant 
Grand  Jurors,  in  permitting  said  defendant  Grand 
Jurors  to  consider  and  return  said  indictments,  and 
the  returning  of  said  indictments,  deprived  plain- 
tiffs of  their  rights  in  violation  of  the  Sixth,  Four- 
teenth and  Nineteenth  Amendments  to  the  Consti- 
tution of  the  United  States,  the  Civil  Eights  Act, 
Section  83  of  the  Organic  Act  of  the  Territory  of 
Hawaii,  and  Sections  9791  and  9812  of  the  Revised 
Laws  of  the  Territory  of  Hawaii,  1945,  in  the  fol- 
lowing respects: 

1)  Defendants  Wirtz,  Pombo  and  Chatterton,  as 
the  Grand  Jury  Commissioners  of  the  County  of 
Maui,  formed  selected,  chose  and  returned  said 
Grand  Jury  of  the  County  of  Maui  in  violation  of 
the  aforementioned  constitutional  and  statutory  pro- 
visions in  that  said  defendants  deliberately,  inten- 
tionally and  knowingly  selected  said  Grand  Jurors 
from  amongst  mainly  the  Caucasian  and  Employer 
groups  of  the  County  of  Maui,  the  territorial  area 
over  which  said  Grand  Jury  exercises  jurisdiction. 

That  of  said  Grand  Jurors  approximately  76% 
are  members  of  the  Caucasian  race  and  approxi- 
mately 24%  are  members  of  races  other  than  the 
Caucasian  race.  That  in  the  population  of  the 
County  of  Maui  approximately  74%  are  members 
of  non-Caucasian  races  and  approximately  26%  are 
members  of  the  Caucasian  race. 

That  of  the  plaintiffs  in  this  case  and  who  are 
defendants  in  said  indictment  54  or  61.2%  are  non- 
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Caucasians,  and  21  or  38.8%  are  Caucasians  of  Por- 
tuguese nationality. 

That  of  the  said  defendant  Grand  Jury  approxi- 
mately 89%  are  persons  other  than  daily  wage  earn- 
ers, namely,  they  are  owners,  managers,  entre- 
preneurs, or  clerical  persons  associated  with  the 
former  groups.  That  of  said  Grand  Jury  approxi- 
mately 11%  are  laborers  or  daily  wage  earners. 

That  amongst  the  Grand  Jurors  who  propose  to 
hear  the  case  against  plaintiffs  none  of  them  is  a 
farm  laborer,  although  approximately  50%  of  the 
employed  persons  of  the  County  of  Maui  are  farm 
laborers.  That  almost  all  of  the  individual  plain- 
tiffs herein  are  farm  laborers. 

That  of  said  Grand  Jurors  none  are  women,  al- 
though in  the  County  of  Maui  approximately  40% 
of  the  population  are  women. 

That  defendants  Wirtz,  Pombo  and  Chatterton 
in  choosing,  selecting,  forming  and  composing  the 
said  Grand  Jury  have  thus  intentionally,  arbitrarily 
and  knowingly  selected  said  Grand  Jury  from 
amongst  the  male,  employer,  Caucasian  elements  of 
the  community  and  have  failed  to  select  Grand 
Jurors  from  amongst  the  non-Caucasian,  daily  wage 
earner,  farm  laborer  and  female  portion  of  the 
population.  That  said  Grand  Jury  is  not  an  im- 
partial Grand  Jury  and  it  is  not  a  true,  fair  or 
reasonable  cross-section  of  the  population  nor  repre- 
sentative of  the  community  in  which  said  Grand 
Jury  sits. 

That  because  of  the   facts  hereinabove   alleged, 
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plaintiffs  were  deprived  of  an  impartial,  representa- 
tive and  democratic  Grand  Jury,  in  violation  of  the 
Fifth,  Fourteenth  and  Nineteenth  Amendments  to 
the  Constitution  of  the  United  States  and  of  the 
said  Civil  Eights  Act. 

2)  That  said  Grand  Jury  has  been  selected  by 
said  defendants  Wirtz,  Pombo  and  Chatterton,  act- 
ing as  Jury  Commissioners  of  the  County  of  Maui, 
in  violation  of  the  provision  contained  in  the  Or- 
ganic Act  and  Section  9791  of  the  Revised  Laws  of 
Hawaii,  1945,  and  in  violation  of  8  USC  44,  in  that 
said  Grand  Jury  has  been  deliberately  and  inten- 
tionalh^  selected  by  said  defendants  with  regard  to 
race,  color  and  nativity  in  that  a  deliberate  and 
overwhelming  selection  has  been  made  on  said 
Grand  Jury  of  members  of  the  Caucasian  race. 
That  said  defendants  have  intentionally,  arbitrarily 
and  knowingly  completely  excluded  FilijDinos,  who 
are  members  of  the  Malayan  race,  from  said  Grand 
Jury,  although  there  are  more  than  10,000  Filipinos 
or  18.8%  of  the  population,  in  the  County  of  Maui, 
they  being  the  second  largest  population  group  in 
said  County  of  Maui.  That  there  are  a  number  of 
Filipinos  who  are  qualified  and  eligible  for  service 
on  said  Grand  Jury,  but  defendants  have  failed 
and  refused  to  ever  select  or  place  any  Filipino  on 
the  said  Grand  Jury  of  the  County  of  Maui. 

3)  That  the  action  of  defendants  Wirtz,  Pombo 
and  Chatterton  in  failing  and  refusing  to  put  women 
on  the  Grand  Jury  of  the  County  of  Maui  is  a  direct 
violation  of  the  Nineteenth  Amendment  to  the  Con- 
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stitution  of  the  United  States.  That  there  has  never 
been  a  woman  on  the  said  Grand  Jury  of  the 
County  of  Maui.  That  there  are  large  numbers  of 
women,  residents  and  citizens  of  the  County  of 
Maui,  who  are  qualified  to  serve  as  members  of  said 
Grand  Jury.  That  the  actions  of  said  defendants 
in  completely  excluding  women  from  said  Grand 
Jury  constitutes  a  violation  of  the  Fifth,  Fourteenth 
and  Nineteenth  Amendments  to  the  Constitution  of 
the  United  States  and  deprives  plaintiffs  who  are 
defendants  in  said  unlawful  assemblage  and  riot 
cases  of  an  impartial,  representative  and  democratic 
Grand  Jury,  in  violation  of  their  said  constitutional 
rights. 

4)  That  in  selecting  the  aforesaid  Grand  Jury, 
the  defendants,  Wirtz,  Pombo  and  Chatterton,  as 
Jury  Commissioners  of  the  County  of  Maui,  have 
deliberately,  intentionally  and  knowingly  misapplied 
and  misenforced  Section  83  of  the  Organic  Act  of 
the  Territory  of  Hawaii  and  Section  9791  of  Re- 
vised Laws  of  Hawaii,  1945,  in  that  said  defendants 
have  failed  and  neglected  to  select  a  representative, 
impartial  or  democratic  Grand  Jury  for  the  County 
of  Maui  in  the  instant  case,  but  on  the  contrary 
have  selected  a  Grand  Jury  which  is  representative 
of  only  a  small  segment  of  the  population. 

XIII. 

That  insofar  as  defendants  purport  to  have  se- 
lected said  Grand  Jury  in  conformity  with  Section 
83  of  the  Organic  Act  of  the  Territory  of  Hawaii 
and  Chapter  195  of  the  Revised  Laws  of  Hawaii, 
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1945,  said  defendants,  acting  under  color  of  said 
statutes,  have  deprived  plaintiffs  of  a  representa- 
tive, impartial  and  democratic  Grand  Jury,  in  vio- 
lation of  the  Civil  Rights  Act,  the  Fifth,  Four- 
teenth and  Nineteenth  Amendments  to  the  Consti- 
tution of  the  United  States. 

XIY. 

That  unless  an  inj miction  issues  out  of  this  court 
prohibiting  defendants  from  enforcing  said  unlaw- 
ful assembly  and  riot  statute  and  said  conspiracy 
statute  against  plaintiffs,  plaintiffs  will  be  deprived 
of  rights  secured  to  them  by  the  Constitution  and 
laws  of  the  United  States,  as  hereinabove  alleged. 
That  the  case  therefore  is  a  proper  case  for  injunc- 
tive relief.  That  plaintiffs  have  no  plain,  adequate 
or  speedy  remedy  at  law. 

XY. 

That  on  or  about,  to  wit.  July  25,  1947,  in  certain 
criminal  i3roceedings  entitled  Territory  of  Hawaii 
V.  Diego  Barbosa,  et  al.,  and  Territory  of  Hawaii 
V.  Abraham  Makekau,  et  al.,  pending  in  the  said 
Circuit  Court  of  the  Second  Circuit,  the  defendants 
in  said  criminal  proceedings,  charged  with  violation 
of  said  unlawful  assembly  and  riot  statute,  made 
and  filed  certain  motions  and  challenges  in  said 
Circuit  Court  wherein  said  defendants  sought  the 
disqualification  and  dismissal  of  said  Grand  Jury 
(consisting  of  the  same  Grand  Jurors  named  as  de- 
fendants in  this  action)  for  the  same  reasons  as 
hereinabove  set  forth;  that  said  motions  and  chal- 
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lenges  were  heard  by  the  Honorable  Albert  M. 
Cristy,  Circuit  Court  Judge  of  the  Territory  of 
Hawaii,  in  hearings  held  in  the  Circuit  Court  of 
the  County  of  Maui,  Wailuku,  Maui,  on  September 
15,  16,  17  and  18,  1947.  That  upon  the  conclusion 
of  said  hearings  the  said  Judge  Cristy  made  and 
caused  to  be  entered  his  order  denying  said  motions 
and  challenges,  and  refusing  to  disqualify  or  dis- 
miss and  discharge  said  Grand  Jury  and  the  mem- 
bers thereof. 

XVI. 
That  the  hearings  referred  to  in  Paragraph  XV, 
wherein  the  defendants  referred  to  therein  at- 
tempted to  challenge,  disqualify  and  dismiss  said 
Grand  Jury,  were  unfair  and  inequitable  in  that 
the  said  Judge  Cristy  deprived  the  defendants 
therein  of,  and  refused  to  permit  the  defendants 
therein  to  have  a  full,  fair  and  impartial  hearing 
on  their  said  motions  and  challenges.  That  the  said 
Judge  Cristy  had  prejudged  and  predetermined 
said  motions  and  challenges  and  the  issues  in  said 
•cause.  That  the  record  made  before  the  said  Judge 
Cristy,  the  comments  of  the  said  judge  during  the 
course  of  said  hearings,  and  the  opinion  rendered 
by  the  said  judge  at  the  conclusion  of  the  said  hear- 
ings, which  said  record  is  incorporated  herein  by 
this  reference  and  hereafter  will  be  filed  as  an  ex- 
hibit with  this  court,  establish  the  fact  that  the  de- 
fendants therein  were  denied  a  full,  fair  and 
impartial  hearing  in  connection  with  said  motions 
and  challenges. 
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XVII. 

That  by  reason  of  the  order  of  said  Judge  Cristy 
as  aforesaid,  refusing  to  disqualify  or  dismiss  and 
discharge  said  Grand  Jury  and  the  members 
thereof,  plaintiffs  allege  that  any  motions  or  chal- 
lenges seeking  the  disqualification  and  dismissal  of 
said  Grand  Jury  upon  the  grounds  hereinabove  set 
forth  would  have  been  useless  and  futile  for  the 
reason  that  the  said  Circuit  Court  of  the  Second 
Circuit  would  rule  and  hold  that  the  said  order  of 
Judge  Cristy  was  and  is  determinative  and  binding 
upon  the  said  court  with  respect  to  the  validity  of 
said  Grand  Jury  and  the  members  thereof ;  that  the 
evidence  upon  any  motions  or  challenges  herein 
would  have  been  the  same  as  the  evidence  presented 
to  said  Judge  Cristy  and  the  rulings  made  thereon 
would  have  been  the  same  as  the  rulings  made  by 
said  Judge  Cristy  and  therefore  plaintiffs  herein 
adopt  and  incorporate  herein  the  said  record  of  the 
proceedings  before  said  Judge  Cristy  as  aforesaid 
in  support  of  the  allegation  that  the  said  Grand 
Jury  was  illegally  selected  and  composed ;  that  at  no 
time  prior  to  said  Grand  Jury  being  sworn  were 
plaintiffs  advised,  nor  did  plaintiffs  or  any  of  them 
know,  said  Grand  Jurors  would  consider  the  return 
of  an  indictment  against  any  of  said  plaintiffs. 

XVIII. 

That  it  is  necessary  and  imperative  that  this  court 
assume  jurisdiction  in  the  matter  and  restrain  and 
enjoin  defendants  from  prosecuting  or  taking  any 
further  proceedings  in  connection  with  that  certain 


vs.  I.L.W.U.  etc.  23 

indictment  pending  in  the  Circuit  Court  for  the 
Second  Circuit,  Territory  of  Hawaii  entitled  Ter- 
ritory of  Hawaii  v.  Joseph  Kaholokula,  et  al.,  being 
Criminal  Number  2365  among  the  records  of  said 
court,  in  order  that  plaintiffs  shall  have  an  impar- 
tial, representative  and  democratic  Grand  Jury. 

XIX. 

That  thereafter  on,  to  wit,  December  1,  1947  said 
defendants  referred  to  in  Paragraphs  XIV,  XV  and 
XVI  herein,  together  with  others,  filed  a  suit  in  the 
above  entitled  court  entitled  International  Long- 
shoremen's &  Warehousemen's  Union  v.  Walter  D. 
Ackerman,  Jr.,  et  al.,  being  Civil  No.  828  seeking  to 
enjoin  the  defendants  therein,  who  are  the  same 
defendants  as  set  forth  in  this  suit  except  that 
Jean  Lane,  individually  and  as  Chief  of  Police  of 
the  County  of  Maui,  is  not  included,  from  enforcing 
the  said  unlawful  assembly  and  riot  statute  and 
prohibiting  the  submission  to  or  consideration  of 
the  charge  against  said  defendants  or  the  return  of 
indictments  by  the  said  Maui  Grand  Jury  against 
said  defendants  in  connection  with  said  unlawful 
assembly  and  riot  charges. 

XX. 

That  thereafter  a  temporary  restraining  order 
was  issued  in  said  action  Civil  No.  828  by  the  above 
entitled  court,  enjoining  the  defendants  Ackerman, 
Bevins,  Crockett  and  Wirtz  from  presenting  or  sub- 
mitting the  said  charges  involving  violation  of  the 
said  unlawful   assembly   and   riot   statute   to   any 
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Grand  Jurors  of  the  County  of  Maui  until  the  con- 
vening of  a  three- judge  court  to  determine  the 
constitutionality  of  said  statute. 

XXI. 

That  the  matter  in  controversy  exceeds  as  to  each 
plaintiff,  exclusive  of  costs  or  interest,  the  sum  of 
Three  Thousand  Dollars  ($3000.00) ;  that  as  to  the 
plaintiffs  ILWU,  and  Antonio  T.  Rania,  individu- 
ally and  as  a  member  of  the  ILWU  and  president 
of  the  United  Sugar  Workers,  ILWU  Local  142,  the 
value  of  said  property  rights  and  personal  liberty 
to  the  said  plaintiffs  to  be  free  to  exercise  the  right 
to  picket  without  fear  of  previous  restraint  and  sub- 
sequent pmiishment,  is  in  excess  of  the  sum  of  Three 
Thousand  Dollars  ($3,000.00).  That  the  said  plain- 
tiffs have  spent  thousands  of  dollars  m  the  organi- 
zation and  establishment  of  a  trade  union  organi- 
zation, which  cannot  function  and  exercise  the  said 
property  rights  and  personal  rights  in  the  Terri- 
tory or  in  the  County  of  Maui  so  long  as  the  mem- 
bers of  the  said  ILWL^  are  subject  to  indictment 
and  are  indicted  by  an  illegally  constituted  grand 
jury  and  subject  to  prosecution  under  statutes  con- 
taining unconstitutional  limitations  on  the  right  to 
picket  because  of  the  fear  and  intimidation  of  the 
members  of  said  organizations  engendered  by  the 
threat  of  punishment  for  the  exercise  of  these  rights 
guaranteed  by  the  Constitution;  that  the  value  of 
said  property  rights  to  each  of  the  individual  plain- 
tiffs excejot  Eania  and  the  value  of  the  liberty  of 
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each  of  the  said  plaintiffs  as  hereinabove  alleged  is 
in  excess  of  Three  Thousand  Dollars  ($3,000.00), 
in  that  each  of  the  said  plaintiffs  will  be  forced,  by 
virtue  of  the  dei3rivation  of  these  rights,  to  expend 
money  and  incur  expenses  to  defend  himself  against 
said  charges  returned  by  an  illegally  constituted 
grand  jury  under  unconstitutional  statutes,  and  each 
plaintiff  will  suffer  by  virtue  of  said  charges  and 
damages  to  his  good  name,  reputation  and  fame; 
that  each  of  the  said  plaintiffs  except  Rania,  is  in- 
formed and  believes  that  standing  trial  upon  said 
charges  will  result  in  the  loss  of  his  employment 
and  housing  accommodations;  that  because  of  the 
economic  structure  of  the  Hawaiian  Islands  and 
because  of  the  increasing  unemployment,  there  is 
not  open  to  said  plaintiffs  any  other  source  of  em- 
ployment or  living  accommodations,  all  to  the  dam- 
age of  each  of  the  said  plaintiffs  in  excess  of  Three 
Thousand  Dollars  ($3,000.00). 

Wherefore,  plaintiffs,  and  each  of  them,  pray 
judgment  against  defendants,  and  each  of  them  as 
follows : 

1)  That  a  temporary  restraining  order  issue 
against  defendants  Ackerman,  individually  and  as 
Attorney  General  of  the  Territory  of  Hawaii,  his 
deputies,  agents  and  representatives,  and  defend- 
ants Bevins  and  Crockett,  restraining  and  enjoining 
said  defendants  from  prosecuting  or  taking  any 
further  proceedings  in  connection  with  that  certain 
indictment  pending  in  the  Circuit  Court  for  the 
Second  Circuit,  Territory  of  Hawaii  entitled  Terri- 
tory of  Hawaii  v.  Joseph  Kaholokula,  et  al.,  and 
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being  Criminal  Ko.  2365  among  the  records  of  said 
court. 

2)  That  a  preliminary  and  permanent  injunc- 
tion issue  against  defendants  to  the  same  effect. 

3)  That  the  court  find  and  make  its  order  and 
judgment  that  the  said  unlawful  assembly  and  riot 
statute  and  the  said  conspiracy  statute  contravene 
the  Constitution  and  statutes  of  the  United  States. 

4)  That  the  oourt  find  and  make  its  order  and 
judgment  that  the  manner  of  selection  and  the  com- 
position of  said  Grand  Jury,  and  the  submission  to 
it  of  charges  against  plaintiffs,  contravene  the  Con- 
stitution and  statutes  of  the  United  States. 

5)  That  an  order  to  show  cause  be  directed 
against  defendants,  and  each  of  them,  directing' 
them  to  be  and  appear  before  this  court  at  a  day 
and  hour  certain  to  show  cause,  if  any  they  might 
have,  why  they  should  not  be  enjoined  as  herein 
prayed  for. 

6)  That  this  case  be  heard  by  a  three-judge 
court. 

7)  That  the  plaintiffs  have  their  costs  of  suit 
herein,  and  such  other  and  further  relief  as  is  meet 
and  just  in  the  premises. 

Dated:  Honolulu,  T.  H.,  December  31,  1947. 
/s/  HARRIET  BOUSLOG, 
/s/  MYER  C.  SYMONDS, 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 
By  /s/  HERBERT  RESNER, 

Attornevs  for  Plaintiffs. 
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Territory  of  Hawaii 

City  and  County  of  Honolulu — ss. 

Benjamin  Kahaawinui,  being  first  duly  sworn,  de- 
poses and  says : 

That  he  is  one  of  the  plaintiffs  named  in  the 
within  and  foregoing  complaint;  that  he  has  read 
said  complaint  and  know^s  the  contents  thereof ;  that 
the  same  is  true  of  his  own  knowledge  except  as  to 
matters  therein  stated  on  information  or  belief,  and 
"as  to  such  matters  he  believes  it  to  be  true. 

/s/  BENJAMIN  KAHAAWINUI. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  December,  1947. 

[Seal]  EILEEN  N.  FUJIMOTO, 

Notary  Public  in  and  for  the  Territory  of  Hawaii. 

My  Commission  expires  July  31, 1951. 
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EXHIBIT  E 

Criminal  No.  2365 

In  the  Circuit  Court  of  the  Second  Judicial  Circuit, 
Territory  of  Hawaii 

January  A.D.  1947  Term 
TERRITORY  OF  HAWAII, 

vs. 

JOSEPH  KAHOLOKULA,  LEVI  KEALOHA, 
BENJAMIN  KAHAAWINUI,  BENJAMIN 
AW  ANA,  LEOCADIO  BALDOVI,  SOICHI 
DOI,  YOSHIO  NAOATA,  LIONEL  HANA- 
KAHI,  JACK  HAO,  KOICHI  ITO,  DAVID 
KINA,  GEORGE  KUKAHIKO,  CHARLES 
REVEIRA,  TAKESHI  SHIMANO,  JOSEPH 
SEBASTIN  ABREU,  RICHARD  AH  LEE 
SAM,  FRANK  R.  ALVARES,  LAMBERT 
APO,  WILLIAM  AUWELOA,  ALFRED 
BOTEILHO,  HARRY  BOTEILHO,  AN- 
TONE  CALLIDO,  THOMAS  COELHO, 
JOHN  CORNIEL,  JOHN  CRAVALHO, 
DANIEL  CORNIEL,  CALIXTRO  CASON, 
KIYOTO  DOI,  ERNEST  FEITEIRA, 
JAMES  BERISTO  FLORES,  FRANK 
FRANCO,  JULIO  FRANCO,  ERNEST 
FERNANDEZ,  HIROSHI  FUKUSHIMA, 
PULEHU  FUKUSHIMA,  ANTONE 
GOUVEIA,  LOUIS  HERREIRA,  JOSEPH 
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HIT,  JUAN  HARA,  JAMES  F.  HIGA, 
EDWARD  GOMES  JARDIN,  KIM  CHOO 
HAI,  ERNEST  KAEA,  JOHN  KAIO, 
SOLOMON  KEALOHA,  MARTIN  LACIO, 
GEORGE  LINDSEY,  GEORGE  MARTINS, 
FRED  CARLOS  MEDEIROS,  CHARLES 
PALTLOS  MONIZ,  JOHN  NASCIMENTO, 
BUTA  NAKASONE,  KIYOTO  OGATA, 
JOHN  ORTIZ,  LAWRENCE  TORRES  PA- 
CHECO,  ALFRED  PERREIRA,  RAPHAEL 
PERRY,  MANUEL  PERREIRA  PICO, 
HENRY  LEOPOLDO  PONCE,  MANUEL 
PONCE,  JOE  PETERS,  JOSEPH  PONCE, 
ROSARIO  RAMOS,  TAROICHI  SASAOKA, 
HITOSHI  SERA,  MASAO  SERA,  LAW- 
RENCE E.  SHIROMA,  FERMIN  SOTO, 
WILLIAM  SAKAIDA,  EDWARD  TAKE- 
MURA,  ROBERT  TANIGUCHI,  TAKEJI, 
TOMITA,  KIYOSI-II  TOSAKA,  ANTONE  S. 
VIERRA,  MASARU  YONEDA, 

Defendants. 

INDICTMENT 

[Endorsed]:  Filed  S.C.C.  Dec.  2,  1947. 


First  Count — Riot 

The  Grand  Jury  of  the   Second   Circuit  of  the 
Territory  of  Hawaii,  do  present  that 
Joseph  Kaholokula,  Levi  Kealoha,  Benjamin  Ka- 
haawinui,    Benjamin    Awana,    Leocadio    Baldovi, 
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Soichi  Doi,  Yoshio  Nagata,  Lionel  Hanakahi,  Jack 
Hao,  Koichi  Ito,  David  Kina,  George  Kukahiko, 
Charles  Reveira,  Takeshi  Shimano,  Joseph  Sebas- 
tin  Abreu,  Richard  Ah  Lee  Sam,  Frank  R. 
Alvares,  Lambert  Apo,  William  Auweloa,  Alfred 
Boteilho,  Harry  Boteilho,  Antone  Callido,  Thomas 
Coelho,  John  Corniel,  John  Cravalho,  Daniel  Cor- 
niel,  Calixtro  Coson,  Kiyoto  Doi,  Ernest  Feiteira, 
James  Beristo  Flores,  Frank  Franco,  Julio  Franco, 
Ernest  Fernandez,  Hiroshi  Fukushima,  Pulehu 
Fukushima,  Antone  Gouveia,  Louis  Herreira, 
Joseph  Hu,  Juan  Hara,  James  F.  Higa,  Edward 
Gomes  Jardin,  Hai  Choo  Kim,  Ernest  Kaea,  John 
Kaio,  Solomon  Kealoha,  Martin  Lacio,  George 
Lindsey,  George  Martins,  Fred  Carlos  Medeiros, 
Charles  Paulos  Moniz,  John  Nascimento,  Buta  Na- 
kasone,  Kiyoto  Ogata,  John  Ortiz,  Lawrence  Torres 
Pacheco,  Alfred  Perreira,  Raphael  Perry,  Manuel 
Perreira  Pico,  Henry  Leopoldo  Ponce,  Manuel 
Ponce,  Joe  Peters,  Joseph  Ponce,  Rosario  Ramos, 
Taroichi  Sasaoka,  Hitoshi  Sera,  Masao  Sera,  Law^- 
rence  E.  Shiroma,  Fermin  Soto,  William  Sakaida, 
Edward  Takemura,  Robert  Taniguchi,  Takeji 
Tomita,  Kiyoshi  Tosaka,  Antone  S.  Vierra,  Masaru 
Yoneda,  together  with  divers  other  persons  w^hose 
names  are  to  the  Grand  Jury  unknown,  at  Paia, 
County  of  Maui,  Territory  of  Hawaii,  on  to-wit,  the 
16th  day  of  October,  1946,  then  and  there  being  of 
their  own  authority  assembled  together  with  dis- 
turbance, tumult  and  violence  and  striking  terror 
and  tending  and  intending  to  strike  terror  to  the 
public  and  to  others,  to-wit,  Benedict  Nelson  Souza, 
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William  Souza,  William  Moniz,  William  K.  Kaholo- 
kula  and  Conrado  P.  Corden,  thereby  being  unlaw- 
fully assembled,  did  unlawfully  and  feloniously  join 
together  in  doing  and  beginning  to  do  certain  acts 
with  tumult  and  violence,  to-wit,  did  unlawfully  and 
maliciously  assault  the  said  Benedict  Nelson  Souza, 
William  Souza,  William  Moniz,  William  K.  Kaholo- 
kula  and  Conrado  P.  Corden,  with  force  and  arms 
and  inflict  or  attempt  to  inflict  corporal  injuries  to 
and  upon  the  said  Benedict  Nelson  Souza,  William 
Souza,  William  Moniz,  William  K.  Kaholokula  and 
Conrado  P.  Corden,  by  striking,  pushing  and  shov- 
ing the  said  Benedict  Nelson  Souza,  William  Souza, 
William  Moniz,  William  K.  Kaholokula  and  Con- 
rado P.  Corden,  the  said  defendants  then  and  there 
using  menacing  language,  threats  of  violence  and 
threatening  gestures  and  making  hostile  signs  and 
demonstrations  against  the  said  Benedict  Nelson 
Souza,  William  Souza,  William  Moniz,  William  K. 
Kaholokula  and  Conrado  P.  Corden,  the  said  de- 
fendants by  such  acts  and  by  the  assault  on  the 
said  Benedict  Nelson  Souza,  William  Souza,  Wil- 
liam Moniz,  William  K.  Kaholokula  and  Conrado 
P.  Corden,  as  above  alleged,  did  thereby  tend  and 
intend  to  intimidate  and  strike  terror  to  the  public 
and  to  the  said  Benedict  Nelson  Souza,  William 
Souza,  William  Moniz,  William  K.  Kaholokula  and 
Conrado  P.  Corden,  and  the  defendants  further  by 
such  acts  and  such  assault  on  the  said  Benedict 
Nelson  Souza,  William  Souza,  William  Moniz,  Wil- 
liam K.  Kaholokula  and  Conrado  P.  Corden,  as 
hereinabove  set  forth  did  intimidate,  hinder  and 


32  W.  D.  Ackerman  etc.,  et  dl. 

prevent  the  said  Benedict  Nelson  Souza,  AYilliam 
Souza,  William  Moniz,  William  K.  Kaholokula  and 
Conrado  P.  Corden  from  crossing  a  public  highway 
and  proceeding  to  and  entering  upon  the  premises 
wherein  they  were  employed,  to-wit,  the  sugar  mill 
of  the  Maui  Agricultural  Company  Limited  and 
from  engaging  in  their  employment  and  exercising 
their  trade  or  occupation  and  did  thereby  tend  and 
intend  to  impoverish  them,  and  the  defendants  by 
such  acts  as  are  herin  set  forth  did  endanger  the 
life  or  lives,  limb  or  limbs,  health  or  liberty  of  the 
said  Benedict  Nelson  Souza,  William  Souza,  Wil- 
liam Moniz,  William  K.  Kaholokula  and  Conrado  P. 
Corden,  contrary  to  the  statutes  in  such  cases  made 
and  provided. 

Second  Count — Conspiracy,  Third  Degree 
And  in  order  to  set  forth  the  unlawful  and  felo- 
nious acts  and  transactions  mentioned  in  the  First 
Count  hereof  in  different  form  and  count,  in  order 
to  meet  the  proof,  the  Grand  Jury  aforesaid  do  fur- 
ther say  and  present  that  Joseph  Kaholokula,  Levi 
Kealoha,  Benjamin  Kahaawinui,  Benjamin  Awana, 
Leocadio  Baldovi,  Soichi  Doi,  Yoshio  Nagata,  Lio- 
nel Hanakahi,  Jack  Hao,  Koichi  Ito,  David  Kina, 
George  Kukahiko,  Charles  Reveira,  Takeshi  Shi- 
mano,  Joseph  Sebastin  Abreu,  Richard  Ah  Lee  Sam, 
Frank  R.  Alvares,  Lambert  Apo,  William  Auweloa, 
Alfred  Boteilho,  Harry  Boteilho,  Antone  Callido, 
Thomas  Coelho,  John  Corniel,  John  Cravalho,  Dan- 
iel Corniel,  Calixtro  Coson,  Kiyoto  Doi,  Ernest  Fei- 
teira,  James  Beristo  Flores,  Frank  Franco,  Julio 
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Franco,  Ernest  Fernandez,  Hiroshi  Fukuslnma,  Pu- 
leliii  Fukushima,  Antone  Gouveia,  Louis  Herreira, 
Joseph  Hu,  Juan  Hara,  James  F.  Higa,  Edward 
Gomes  Jardin,  Hai  Choo  Kim,  Ernest  Kaea,  John 
Kaio,  Solomon  Kealoha,  Martin  Lacio,  George  Lind- 
sey,  George  Martins,  Fred  Carlos  Medeiros,  Charles 
Paulos  Moniz,  John  Nacimento,  Buta  Nakasone,  Ki- 
yoto  Ogata,  John  Ortiz,  Lawrence  Torres  Pacheco, 
Alfred  Perreira,  Raphael  Perry,  Manuel  Perreira 
Pico,  Henry  Leopoldo  Ponce,  Manuel  Ponce,  Joe 
Peters,  Joseph  Ponce,  Rosario  Ramos,  Taroichi  Sa- 
saoka,  Llitoshi  Sera,  Masao  Sera,  Lawrence  E.  Shi- 
roma,  Fermin  Soto,  William  Sakaida,  Edward  Take- 
mura,  Robert  Taniguchi,  Takeji  Tomita,  Kiyoshi 
Tosaka,  Antone  S.  Vierra,  Masaru  Yoneda,  together 
with  divers  other  persons  whose  names  are  to  the 
Grand  Jury  unknown,  at  Paia,  County  of  Maui, 
Territory  of  Hawaii,  on  to-wit,  the  16th  day  of  Oc- 
tober, 1946,  did  unlawfully,  maliciously  and  fraudu- 
lently combine  and  mutually  undertake,  conspire  and 
concert  together  to  commit  and  to  incite,  aid  and  en- 
courage others  to  commit  acts  of  violence  against 
certain  persons,  to  wit  Benedict  Nelson  Souza,  Wil- 
liam Souza,  William  Moniz,  William  K.  Kaholo- 
kula  and  Conrado  P.  Corden,  to  assault  the  said 
Benedict  Nelson  Souza,  William  Souza,  William 
Moniz,  William  K.  Kaholokula  and  Conrado  P. 
Corden,  with  force  and  arms  and  to  intlict  corporal 
injuries  to  and  upon  the  said  Benedict  Nelson  Souza, 
William  Souza,  William  Moniz,  William  K.  Kaholo- 
kula and  Conrado  P.  Corden,  by  striking  or  beat- 
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ing  the  said  Benedict  Nelson  Souza,  William  Souza, 
William  Moniz,  William  K.  Kaholokiila,  and  Con- 
rado  P.  Corden  and  to  intimidate,  threaten  with 
Adolence,  hinder  and  prevent  the  said  Benedict  Nel- 
son Souza,  William  Souza,  William  Moniz,  Wil- 
liam K.  Kaholokula  and  Conrado  P.  Corden,  from 
proceeding  to  and  entering  upon  the  premises 
wherein  they  were  employed,  to  wit,  the  sugar  mill 
of  the  Maui  Agricultural  Company,  Limited,  and 
to  intimidate,  hinder  and  prevent  the  said  Benedict 
Nelson  Souza,  William  Souza,  William  Moniz,  Wil- 
liam K.  Kaholokula  and  Conrado  P.  Corden  from 
engaging  in  their  employment  on  such  premises  and 
by  such  acts  as  aforesaid,  to  unlaw^fully  prevent  the 
said  Benedict  Nelson  Souza,  William  Souza,  Wil- 
liam Moniz,  William  K.  Kaholokula  and  Conrado 
P.  Corden  from  exercising  their  trade  or  occupa- 
tion and  to  impoverish  them,  and  the  said  defend- 
ants did  then,  there  and  thereby  commit  a  Con- 
spiracy in  the  Third  Degree,  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  provided. 

A  True  Bill  found  this  2nd  day  of  December, 
1947. 

/s/  E.  S.  ELMORE, 

Foreman  of  the  Grand  Jury. 
WENDELL  F.  CROCKETT, 
Prosecuting  Officer,  County 
of  Maui. 

[Endorsed]  :     Filed  U.S.D.C.  Dec.  10,  1947. 
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[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above-named  defendants: 

You  are  hereby  summoned  and  required  to  serve 
upon  Harriet  Bouslog,  Myer  C.  Symonds,  Glad- 
stein,  Andersen,  Resner  &  Sawyer,  and  Herbert 
Resner,  plaintiffs'  attorneys,  whose  address  is:  206 
Terminal  Building,  an  answer  to  the  complaint 
which  is  herewith  served  upon  you,  within  20  days 
after  service  of  this  summons  upon  you  exclusive 
of  the  da}^  of  service.  If  you  fail  to  do  so,  judg- 
ment by  default  will  be  taken  against  you  for  the 
relief  demanded  in  the  complaint. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk  of  Court. 

Date:     Dec.  31,  1947. 

Note:  This  summons  is  issued  pursuant  to  Rule  4 
of  the  Federal  Rules  Civ.  Proc. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

Upon  the  .reading,  filing  and  consideration  of 
the  verified  complaint  herein  praying  for  an  order 
directed  to  the  defendants  above  named  to  appear 
before  the  above  entitled  court  on  a  day  certain  and 
show  cause  why  a  preliminary  injunction  should 
not  be  granted  herein,  enjoining  and  restraining 
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defendants  Walter  D.  Ackerman,  Jr.,  individually 
and  as  Attorney  General  of  the  Territory  of  Ha- 
waii, his  deputies,  agents  and  representatives,  and 
the  defendant  E.  R.  Bevins,  individually  and  as 
County  Attorney  for  the  County  of  Maui  and  de- 
fendant Wendell  F.  Crockett,  individually  and  as 
Deputy  to  the  County  Attorney  for  the  County  of 
Maui,  from  prosecuting  or  taking  any  further  pro- 
ceedings in  connection  with  that  certain  indictment 
pending  in  the  Circuit  Court  for  the  Second  Circuit, 
Territory  of  Hawaii  entitled  Territory  of  Hawaii  v. 
Joseph  Kaholokula,  et  al.,  and  being  Criminal  No. 
2365  among  the  records  of  said  court,  upon  the 
ground  that  the  unlawful  assembly  and  riot  statute 
and  the  conspiracy  statute  of  the  Territory  of 
Hawaii  contravene  the  Constitution  and  statutes  of 
the  United  States  and  upon  the  further  ground  that 
the  manner  of  selection  and  the  composition  of  the 
Grand  Jury  of  the  County  of  Maui,  Territory  of 
Hawaii  which  indicted  said  plaintiffs  contravene  the 
Constitution  and  statutes  of  the  United  States,  and 
It  further  appearing  to  the  court  from  said  com- 
plaint that  the  individual  plaintiffs,  other  than 
Antonio  T.  Rania,  have  been  ordered  to  appear 
before  the  defendant  Cable  A.  Wirtz,  as  Judge  of 
the  Second  Circuit,  on  January  8,  1948  to  plead  to 
said  indictment  and  upon  entering  said  plea  said 
plaintiffs  will  be  forthwith  required  to  stand  trial 
unless  an  order  is  made  and  entered  herein  restrain- 
ing and  enjoining  any  further  proceedings  in  con- 
nection with  said  criminal  proceedings  number  2365, 
and 
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It  further  appearing  to  the  court  that  a  prelimi- 
nary injunction  restraining  enforcement  of  a  terri- 
torial statute  can  be  granted  only  by  a  three- judge 
court  convened  in  accordance  with  the  i^rovisions 
of  Title  28  USC  Section  380  (Judicial  Code  266, 
Amended)  and  the  court  being  fully  advised  in  the 
premises  and  it  being  a  proper  case  for  this  order, 

It  Is  Hereby  Ordered  that  the  defendants  above 
named  be  and  they  are  hereby  ordered  to  appear 
before  the  undersigned  United  States  District  Court 
Judge  in  his  Courtroom,  Federal  Building,  Hono- 
lulu, T.  H.,  on  the  6th  day  of  January,  1948,  at  the 
hour  of  ^10:00  a.m.  to  show  cause  if  any  they  have, 
why  a  temporary  restraining  order  should  not  be 
issued  herein  enjoining  and  restraining  defendants 
as  prayed  for  in  said  complaint  until  the  convening, 
hearing  and  determination  of  the  motion  for  a 
preliminary  injunction  as  prayed  for  in  the  com- 
plaint by  a  three- judge  court. 

Dated :  December  31,  1947,  11 :00  a.m.,  Honolulu, 
T.  H. 

/s/  D.  E.  METZGER, 

U.  S.  District  Judge. 

United  States  Marshal's  Return. 

The  within  Summons,  Order  To  Show  Cause  and 
Temporary  Restraining  Order,  was  received  by  me 
on  the  31st  day  of  December,  A.D.  1947,  and  is  re- 
turned executed  as  follows: 

On  December  31,  1947,  personal  service  was  made 
upon  Walter  D.  Ackerman,  Jr.,  individually  and  as 
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Attorney  General  of  the  Territory  of  Hawaii,  by 
handing  to  and  leaving  with  him  personally  a  true 
copy  of  the  Summons,  Order  to  Show  Cause  and 
Temporary  Restraining  Order; 

On  January  2,  1947,  upon  E.  R.  Bevins,  individu- 
ally and  as  County  Attorney  for  the  County  of 
Maui;  Wendell  F.  Crockett,  individually  and  as 
Deputy  to  the  County  Attorney  for  the  County  of 
Maui;  Cable  A.  Wirtz,  individually  and  as  Circuit 
Court  Judge  and  Jury  Commissioner  of  the  County 
of  Maui ;  Augustine  Pombo  and  Claude  E.  Chatter- 
ton,  both  individually  and  as  Jury  Commissioners 
of  the  County  of  Maui,  by  handing  to  and  leaving 
wdth  Walter  D.  Ackerman,  Jr.,  Attorney  General  of 
the  Territory  of  Hawaii,  at  the  request  of  the  above 
named  defendants,  true  copies  of  the  Summons, 
Order  to  Show  Cause  and  Temporary  Restraining 
Order. 

Returned  unserved  as  to  Kenneth  Auld,  Edward 
H.  Baldwin,  Richard  H.  Baldwin,  Edward  S.  Bow- 
mer,  Robert  P.  Bruce,  Alfred  S.  Burns,  Ralph  O. 
Cornwell,  Jack  Costa,  E.  Stanley  Elmore,  Allan  H. 
Ezell,  Henry  S.  ,S.  Fong,  Charles  Goodness,  Walter 
W.  Holt,  Irving  Maeda,  H.  S.  Peterson,  John 
Plunkett,  Paul  H.  Reinhart,  Anthony  A.  Tam, 
Charles  E.  Thompson,  Wai  Ken  Tom  and  Joseph 
H.  Trask,  individually  and  as  Grand  Jurors  of  the 
County  of  Maui,  at  the  request  of  the  attorneys  for 
the  plaintiffs. 
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Dated  at  Honolulu,  T.  H.  this  5th  day  of  January, 
A.D.  1948. 

/s/  OTTO  F.  HEINE, 
U.  S.  Marshal, 
District  of  Hawaii. 


[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE 

Come  now  the  defendants  above  named  (other 
than  the  persons  named  individually  and  as  Grand 
Jurors  of  the  County  of  Maui,  who  have  not  been 
served),  and  for  their  return  to  the  order  to  show 
cause  issued  herein  on  December  31,  1947,  show: 

I. 

The  Court  has  no  jurisdiction  to  issue  a  tem- 
porary restraining  order,  in  that : 

1.  Paragraph  14  of  section  24  of  the  Judicial 
Code  (Title  28,  sec.  41(14)  U.S.C.A.)  does  not 
apply  to  this  Court  or  to  the  Territory  of  Hawaii. 

2.  There  are  no  allegations  in  the  complaint 
showing  that  the  plaintiffs,  International  Long- 
shoremen's &  Warehousemen's  Union  and  Antonio 
T.  Rania,  have  any  right  to  or  need  of  a  temporary 
restraining  order,  only  the  seventy-five  individual 
plaintiffs  (other  than  Rania)  being  in  any  way 
involved  in  the  pending  criminal  prosecution. 

3.  The  complaint  fails, to  allege  facts  or  circum- 
stances showing  that  the  matter  in  controversy  as  to 
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each  of  said  seventy-five  individual  plaintiffs  ex- 
ceeds Three  Thousand  Dollars  ($3,000)  exclusive 
of  interest  and, costs,  it  appearing  upon  the  face  of 
the  complaint  that  the  allegations  relating  thereto 
are  not  well  founded  in  law.  Moreover,  such  facts 
as  are  alleged  are  not  sufficiently  definite  and  cer- 
tain to  justify  a  temporary  restraining  order. 

II. 

The  Court  has  no  jurisdiction  to  issue  a  tem- 
porary restraining  order,  and  there  is  no  showing 
warranting  equitable  relief  in  a  federal  court,  in 
that: 

1.  It  appears  upon  the  face  of  the  complaint 
that  it  seeks  to  enjoin  and  restrain  a  criminal 
prosecution  pending  in  a  court  of  the  Territory. 

2.  Any  stay  of  criminal  proceedings  pending  in 
a  court  of  the  Territory  is  contrary  to  the  pro- 
visions of  the  federal  statutes  applicable  thereto. 

3.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions ;  criminal  proceedings  in  the  course  of  which 
and  on  review  of  which  all  rights  and  defenses  may 
be  asserted,  heard  and  determined  by  the  circuit 
and  supreme  courts  of  the  Territory,  and,  to  the 
extent  asserted  under  the  laws  and  Constitution  of 
the  United  States,  by  the  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  and  the  Supreme  Court  of  the 
United .  States,  do  not  constitute  a  threat  of  irrep- 
arable injury. 

4.  The  complaint  fails  to  show  that  any  great 
and  immediate  irreparable  injury  to  the  plaintiffs 
is  threatened,  in  that:. 
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a.  The  complaint  fails  to  show  that  more  than 
one  criminal  proceeding  is  threatened,  or  that  plain- 
tiffs or  any  of  them  are  now  being  deterred  from 
the  enjoyment  of  rights  or  privileges  under  the 
Constitution  or  laws  of  the  United  States  by  fear 
of  the  criminal  penalties  imposed  by  chapters  243 
and  277  of  the  Revised  Laws  of  Hawaii  1945,  or 
that  anything  at  all  is  involved  other  than  prosecu- 
tion for  an  alleged  violation  ot  the  criminal  laws 
of  the  Territory  of  Hawaii,  with  respect  to  matters 
which  have  already  occurred. 

b.  The  complaint  fails  to  show  great  and  im- 
mediate irreparable  injury  with  respect  to  rights 
to  improve  employment  conditions  or  any  other 
property  rights. 

5.  As  to  :the  plaintiff  union  and  Antonio  T. 
Rania,  no  right  to  or  need  of  a  temporary  restrain- 
ing order  is  shown. 

III. 

According  to  the  allegations  of  the  complaint,  the 
questions  sought  to  be  raised  in  this  proceeding  as 
to  the,  composition  of  the  Grand  Jury  of  the  Second 
Judicial  Circuit  as  impaneled  at  the  time  of  the 
indictment  (Exhibit  E  attached  to  the  complaint) 
are  res  judicata,  by  reason  of  the  order  of  the 
Honorable  Albert  M.  Cristy  on  the  motions  and  chal- 
lenges to  said  Grand  Jury  mentioned  in  paragraph 
XV, of  the  complaint.  As  shown  by  Exhibit  E  filed 
on  December  8,  1947  in  Civil  No.  828  in  this  Court 
and  made  a  part  hereof  by  reference  (such  Civil 
No.  828  being  the  cause  entitled  International  Long- 
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shoremen's  &  "Warehousemen's  Union,  et  al  vs.  Wal- 
ter D.  Ackerman,  Jr.,  et  al,  referred  to  in  para- 
graph XIX  of  the  complaint),  the  same  questions 
have  been  heard  and  determined  by  a  territorial 
court  of  competent  jurisdiction,  but  on  motions  and 
challenges  made  by  different  parties.  By  their  com- 
plaint the  plaintiffs  have  voluntarily  adopted  the 
record  and  decision  on  the  motions  and  challenges 
made  b}'^  other  persons  with  the  same  effect  as  if 
made  in  their  own  case.  As  a  matter  of  law,  the 
complaint  fails  to  show  any  reason  why  said  record 
and  decision  are  binding  upon  these  plaintiffs  other 
than  their, own  voluntary  adoption  thereof. 

lY. 

No  sufficient  grounds  to  collaterally  attack  the 
dC'Cision  of  the  Honorable  Albert  ,M.  Cristy  are 
shown.  This  Court  has  no  jurisdiction  to  review 
the  rulings  of  said  judge,  such  review  being  con- 
fined to  and  available  in  a, court  of  appellate  juris- 
diction. 

V. 

Even  if  the  plaintiffs  were  entitled  to  have  this 
Court  review  the  rulings  of  Judge  Cristy  (which 
defendants  deny),  the  complaint  is  indefinite  and 
uncertain  in  that  it  it  fails  to  show  which  rulings 
are  objected  to  and  merely  offers  to  produce  such 
information  upon  the  trial,  thereby  failing  to  afford 
defendants  notice  of  the  grounds  upon  which  the 
temporary  restraining  order  is  sought. 
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VI. 

The  laws  of  the  Territory  of  Hawaii  afford  an 
opportunity  to  challenge  a  judge  for  his  bias  or 
prejudice.  By  voluntarily  adopting  the  record  and 
decision  in  the  matter  of  the  grand  jury  challenges 
already  heard  plaintiffs  have  waived  their  rights 
under  said  laws. 

VII. 

In  so  far  as  the  complaint  alleges  the  failure  to 
include  women  on  said  Grand  Jury,  the  complaint 
is  insufficient,  for  it  fails  to  allege  that  any  of  the 
plaintiffs  are  women,  and  it  appears  upon  the  face 
of  the  complaint  that  the  exclusion  of  women  is 
required  by  section  83  of  the  Hawaiian  Organic  Act, 
a  valid  statute  of  the  United  States,  the  validity  of 
which  is  not  attacked  by  the  complaint. 

VIII. 

In  so  far  as  the  composition  of  the  Grand  Jury  of 
the  Second  Judicial  Circuit  of  the  Territory  of  Ha- 
waii as  impaneled  at  the  time  of  the  indictment 
(Exhibit  E  attached  to  the  verified  complaint)  is 
attacked  by  the  complaint  for  failure  to  comply 
with  sections  9791  and  9812  of  the  Revised  Laws  of 
Hawaii  1945,  and  in  so  far  as  the  order  of  Judge 
Cristy  is  attacked  for  failure  to  comply  with  section 
9812  of  the  Revised  Laws  of  Hawaii  1945,  such 
allegations  do  not  present  federal  questions. 

IX. 

The  questions  sought  to  be  raised  in  this  proceed- 
ing as  to  the  constitutionality  of  chapter  277  of  the 
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Revised  Laws  of  Hawaii  1945  are  res  judicata,  for 
as  shown  by  Exhibit  F  filed  on  December  8,  1947 
in  Civil  No.  828  and  made  a  part  hereof  by  refer- 
ence, and  by  Exhibit  F-1  hereto  attached,  the  con- 
stitutionality of  such  statute  was  litigated  in  the 
criminal  proceeding  which  plaintiffs  now  seek  to 
restrain  by  the  defendants  therein,  being  substan- 
tially the  same  parties  as  the  plaintiffs  herein,  and 
the  constitutionality  thereof  was  ujDheld  by  the 
Supreme  Court  of  the  Territory  of  Hawaii,  but  the 
form  of  the  indictment  having  been  held  defective, 
a  new  indictment  was  returned  on  December  2, 
1947. 

X. 
This  Court  has  no  jurisdiction  to  review  the  said 
rulings  of  the  Supreme  Coui't  of  Hawaii,  such  re- 
view being  confined  to  and  available  in  the  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit  and  the 
Supreme  Court  of  the  United  States. 

XI. 

The  complaint  fails  to  state  a  substantial  federal 
question  as  to  the  constitutionality  of  chapters  243 
and  277  of  the  Eevised  Laws  of  Hawaii  1945,  in  that 
said  statutes  do  not  purport  to  apj)ly  to  peaceful 
picketing  or  peaceable  assemblage  or  any  of  the 
rights  which  plaintiffs  allegedly  seek  to  protect, 
and  said  laws  are  not  vague  or  indefinite. 

XIL 

The  complaint  fails  to  state  a  substantial  federal 
question  as  to  the  constitutionality  of  chapters  243 
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and  277  of  the  Revised  Laws  of  Hawaii  1945  in 
that: 

1.  In  so  far  as  the  seventy-five  individual  plain- 
tiffs (other  than  Rania)  are  concerned,  the  com- 
plaint fails  to  allege  that  at  the  time  of  the 
occurrences  referred  to  in  the  indictment  (Exhibit 
E  attached  to  the  complaint)  said  plaintiffs  were 
engaged  in  peaceful  picketing  or  i3ea'Ceable  assem- 
bly, and  the  complaint  fails  to  show  that  freedom 
of  the  press  is  in  any  way  involved. 

2.  In  so  far  as  the  remaining  plaintiffs  are  con- 
cerned, the  allegations  of  the  complaint  do  not 
present  a  justiciable  controversy  concerning  en- 
forcement of  said  laws. 

XIII. 

The  complaint  fails  to  show  that  the  Attorney 
General  and  other  prosecuting  officers  of  the  Terri- 
tory have  acted  beyond  the  scope  of  their  authority, 
or  that  they  are  in  any  way  or  manner  making 
any  oppressive  or  malicious  use  of  the  legal  process 
of  the  Territory  of  Hawaii,  or  that  such  officers  are 
not  acting  in  good  faith  in  the  performance  of  their 
duties  as  such;  an  action  against  them  seeking  to 
restrain  the  performance  of  their  duties  is  an  action 
against  the  Territory  of  Hawaii,  which  has  not 
consented  to  be  sued  thereon. 

XIV. 

A  judge  of  a  circuit  court  of  the  Territory  of 
Hawaii  cannot  properly  be  made  a  party  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
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and  stay  proceedings  pending  in  sucli  circuit  court, 
and  this  Court  has  no  jurisdiction  to  issue  an 
injunction  against  a  judge  of  a  circuit  court  of  the 
Territory  of  Hawaii. 

XV. 

The  complaint  fails  to  show  that  any  action 
against  the  plaintiffs  or  any  of  them  is  threatened 
by  the  defendant,  Ingram  M.  Stainback,  individu- 
ally or  as  Governor  of  the  Territory  of  Hawaii,  or 
by  any  of  the  Jury  Commissioners,  individually  or 
in  their  of&cial  capacity,  and  the  complaint  wholly 
fails  to  show  a  right  to  a  temporary  restraining 
order  against  them. 

XVI. 

The  complaint  fails  to  state  a  cause  of  action  for 
equitable  relief  or  any  other  relief  in  favor  of  the 
union  or  Antonio  T.  Rania. 

Wherefore,  said  defendants  pray: 

1.  That  the  court  deny  the  motion  for  a  tem- 
porary restraining  order. 

2.  That  the  Court  find  and  decide  that  the 
complaint  presents  no  substantial  federal  question 
concerning  the  validity  of  a  statute  of  the  Territory, 
and  that  the  Court  deny  the  request  for  a  court  of 
three  judges. 

Dated  at  Honolulu,  T.  H.,  this  6th  day  of  Jan- 
uary, 1948. 

/&/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  RHODA  V.  LEWIS 
ASSISTANT  ATTORNEY  GENERAL 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Rhoda  V.  Lewis,  being  first  duly  sworn,  deposes 
and  says :  That  she  is  the  duly  qualified  and  acting 
Assistant  Attorney  General  of  the  Territory  of  Ha- 
w^aii,  and  as  such  is  one  of  the  attorneys  for  the 
defendants  making  return  to  the  order  to  show 
cause  in  the  above  entitled  matter,  and  also  as 
such  is  a  prosecuting  officer  of  the  Territory  of 
Hawaii. 

That  the  opinion  of  the  Supreme  Court  of  the 
Territory  of  Hawaii,  rendered  November  26,  1947, 
entitled  Territory  of  Hawaii  vs.  Joseph  Kaholokula, 
et  al,  a  copy  of  w^hich  was  filed  on  December  8,  1947 
in  Civil  No.  828  in  this  Court,  and  made  a  part 
hereof  by  reference,  was  rendered  in  the  same 
criminal  case  as  is  the  subject  of  the  complaint 
herein,  being  Criminal  No.  2365  in  the  Circuit 
Court  of  the  Second  Judicial  Circuit,  Territory  of 
Hawaii.  That  said  opinion  of  the  Supreme  Court 
of  the  Territory  of  Hawaii  reviewed  the  overruling 
of  a  demurrer  or  motion  to  quash  filed  by  sub- 
stantially the  same  persons  as  are  the  plaintiffs  in 
this  cause,  to  challenge  the  sufficiency  of  an  indict- 
ment for  riot  and  unlawful  assembly.  That  as  the 
opinion  of  the  Supreme  Court  of  the  Territory  of 
Hawaii  shows  said  demurrer  or  motion  to  quash 
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involved  the  constitutionality  of  the  unlawful  as- 
sembly and  riot  statutes  of  the  Territory  and  also 
involved  the  form  of  said  indictment.  As  further 
appears  from  said  opinion,  the  Supreme  Court  of 
the  Territory  upheld  the  constitutionality  of  said 
criminal  laws  but  found  the  form  of  the  indictment 
fatally  defective. 

That  accordingly,  said  case,  Criminal  No.  2365, 
was  again  brought  before  the  Grand  Jury  on  De- 
cember 2,  1947  and  a  new  indictment  returned  on 
said  day,  being  Exhibit  E  attached  to  the  complaint 
in  this  cause.  That  the  seventy-five  persons  named 
in  said  indi<?tment  of  December  2,  1947  are  the  same 
persons  who  litigated  the  constitutionality  of  the 
unlawful  assembly  and  riot  statutes  of  the  Territory 
of  Haw^aii  as  aforesaid,  except  that  four  persons 
named  in  the  former  indictment  were  not  included 
in  the  indictment  of  December  2,  1947,  and  one 
person  named  in  the  indictment  of  December  2,  1947 
was  not  named  in  the  former  indictment. 
/s/  RHODA  V.  LEWIS. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  January,  1948. 

[Seal]        /s/  AILENE  JAERETT, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 

My  commission  expires  June  30,  1949. 

[Endorsed] :     Filed  Jan.  6,  1948. 
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From  the  Minutes  of  the   United   States  District 
Court  for  the  District  of  Hawaii 

Tuesday,  January  6,  1948 

[Title  of  Cause.] 

On  this  day  came  Mrs.  Harriet  Bouslog  and  Mr. 
Myer  C.  Symonds,  counsel  for  the  plaintiffs  herein, 
and  also  came  Miss  Rhoda  Lewis  and  Mr.  Robert 
Griffith,  Deputy  Attorneys  General,  Territory  of 
Hawaii,  counsel  for  the  defendants  herein.  This 
case  was  called  for  hearing  on  the  return  to  the 
order  to  show  cause. 

At  10:10  a.m.,  argument  was  had  by  Miss  Lewis. 

At  11:10  a.m.,  argument  was  had  by  Mrs.  Bous- 
log, followed  at  11:50  a.m.,  by  Miss  Lewis  in  her 
closing  argument. 

Thereafter,  the  Court  granted  the  prayer  of  the 
complaint  for  hearing  by  a  three-judge  court  of  the 
merits  herein  and  ordered  a  temporary  restraining 
order  issued. 


[Title  of  District  Court  and  Cause.] 

TEMPORARY  RESTRAINING  ORDER  AND 
ORDER  GRANTING  REQUEST  FOR 
THREE-JUDGE  COURT 

The  order  issued  on  December  31,  1947  directed 
to  the  defendants  to  show  cause  why  a  temporary 
restraining  order  should  not  be  entered  herein  en- 
joining and  restraining  defendants  as  prayed  for 
in  said  complaint  until  the  convening,  hearing  and 
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determination  of  the  motion  for  a  preliminary  in- 
junction as  prayed  for  in  the  -complaint  herein  and 
the  return  to  said  order  to  show  cause,  having  come 
on  regularly  for  hearing  before  the  undersigned 
District  Court  Judge  at  his  courtroom,  Federal 
Building,  Honolulu,  T.  H.,  on  January  6,  1948  at 
the  hour  of  10:00  a.m.,  and  the  plaintiffs  apjoearing 
by  Harriet  Bouslog,  Myer  C.  Sjanonds  and  Glad- 
stein,  Andersen,  Resner  and  Sawyer  by  Harriet 
Bouslog  and  Myer  C.  Symonds,  their  attorneys,  and 
the  defendants  appearing  by  Rhoda  V.  Lewis,  As- 
sistant Attorney  General,  Territory  of  Hawaii,  and 
Robert  Griffith,  Deputy  Attorney  General,  their  at- 
torneys and  the  matter  having  been  orally  argued 
and  submitted  to  the  Court  for  decision,  and 

It  appearing  to  the  court  that  the  plaintiffs  seek 
a  temporary  restraining  order  against  the  defend- 
ant, Walter  D,  Ackerman,  Jr.,  individually  and  as 
Attorney  General  of  the  Territory  of  Hawaii,  his 
deputies,  agents  and  representatives,  and  defendant 
E.  R.  Bevins,  individually  and  as  County  Attorney 
for  the  County  of  Maui,  and  defendant  Wendell  F. 
Crockett,  individually  and  as  Dej^uty  to  the  County 
Attorney  of  Maui  restraining  and  enjoining  said  de- 
fendants from  prosecuting  or  taking  any  further 
proceedings  in  connection  with  that  certain  indict- 
ment pending  in  the  Circuit  Court  for  the  Second 
Circuit,  Territory  of  Hawaii,  entitled  Territory  of 
Hawaii  v.  Joseph  Kaholokula,  et  al.,  and  being 
Criminal  No.  2365  among  the  records  of  said  court, 
and 


vs.  LL.W.U.  etc.  51 

It  further  appearing  to  the  Court  that  the  com- 
plaint herein  presents  substantial  federal  questions, 
including  the  alleged  invalidity  of  the  unlawful 
assembly  and  riot  statute  of  the  Territory  of  Ha- 
waii and  the  conspiracy  statute  of  the  Territory  of 
Hawaii,  and 

It  further  appearing  to  the  court  from  Title  28 
use  380  (Judicial  Code  Section  266,  Amended) 
that  a  preliminary  injunction  restraining  enforce- 
ment of  a  territorial  statute  can  be  granted  only 
by  a  three-judge  court  convened  in  accordance  with 
the  provisions  of  said  section  266  of  the  Judicial 
Code,  and  that  this  is  a  proper  case  for  the  conven- 
ing of  a  three-judge  court  pursuant  to  such  statute, 
and 

It  further  appearing  to  the  court  that  pending  the 
convening  and  hearing  of  said  application  for  a 
preliminary  injunction  by  a  three- judge  court,  the 
individual  plaintiffs,  other  than  Antonio  T.  Rania, 
will  be  required  to  appear  before  the  defendant 
Cable  A.  Wirtz,  as  Judge  of  the  Second  Circuit,  to 
plead  to  said  indictment  and  upon  entering  said 
plea  said  plaintiffs  will  be  forthwith  required  to 
stand  trial  and  thereby  a  change  in  the  status  quo 
will  be  effected  before  a  three- judge  court  can  be 
convened,  and  the  plaintiffs  will  be  subjected  to 
the  danger  of  conviction  and  sentence  for  violation 
of  said  unlawful  assembly  and  riot  statute  and  said 
conspiracy  statute,  and  the  Court  being  fully  ad- 
vised in  the  premises  and  it  being  a  proper  case  for 
this  order. 
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It  Is  Hereby  Ordered  that  pending  the  convening, 
hearing  and  determination  of  the  motion  for  a 
preliminary  injunction  as  prayed  for  in  the  com- 
plaint by  a  three- judge  court  that  the  defendant 
Walter  D.  Ackerman,  Jr.,  individually  and  as  At- 
torney General  of  the  Territory  of  Hawaii,  his 
deputies,  agents  and  representatives,  and  defendant 
E.  R.  Bevins,  individually  and  as  County  Attorney 
for  the  County  of  Maui,  and  defendant  Wendell  F. 
Crockett,  individually  and  as  Deputy  to  the  County 
Attorney  of  Maui,  be  and  they  are  hereby  restrained 
and  enjoined  from  prosecuting  or  taking  any  fur- 
ther proceedings  in  connection  with  that  certain 
indictment  pending  in  the  Circuit  Court  of  the 
Second  Circuit,  Territor}^  of  Hawaii,  entitled.  Terri- 
tory of  Hawaii  v.  Joseph  Kaholokula,  et  al.,  and 
being  criminal  No.  2365  among  the  records  of  said 
court. 

Dated  at  Honolulu,  T.  H.,  this  9th  day  of  Jan- 
uary, 1948,  at  9:30  a.m. 

/s/  D.  E.  METZGER, 

U.  S.  District  Judge. 

United  States  Marshal's  Return 
District  of  Hawaii 

The  within  Temporary  Restraining  Order  was 
received  by  me  on  the  9th  day  of  January,  A.D. 
1948,  and  the  same  was  returned  duly  executed  on 
the  10th  day  of  January,  A.D.  1948,  by  personally 
handing  to  and  leaving  with  AValter  D.  Ackerman, 
Jr.,  individually  and  as  Attorney  General  of  the 
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'Territory  of  Hawaii  a  true  copy  of  the  Temporary 
Eestraining  Order  and  Order  Granting  request  for 
Three-Judge  Court. 

Dated  at  Honohilu,  T.  H.  this  10th  day  of  Jan- 
uary, A.D.  1948. 

/s/  OTTO  F.  HEINE, 
U.  S.  Marshal, 
District  of  Hawaii. 

[Endorsed] :     Filed  Jan.  14,  1948. 


Form  No.  282 

RETURN  ON  SERVICE  OF  WRIT 

United  States  of  America, 
District  of  Hawaii — ss. 

I  hereby  certify  and  return  that  I   served  the 
annexed    Temporary    Restraining    Order    on    the 
therein-named    E.    R.    Bevins,    County    Attorney, 
County  of  Maui  and  Wendell  F.  Crockett,  Deputy 
to  the  County  Attorney  for  the  County  of  Maui  at 
Wailuku,  Maui  by  handing  to  and  leaving  a  true 
and  correct  copy  thereof  with  E.  R.  Bevins,  County 
Attorney,  County  of  Maui  and  Wendell  P.  Crockett, 
Deputy  to  the  County  Attorney  for  the  County  of 
Maui  personally  at  Wailuku,  Maui,  in  said  District 
on  the  10th  day  of  January,  A.D.  1948. 
OTTO  F.  HEINE, 
U.  S.  Marshall. 
By  /s/  RUSSEL  A.  NEWLAND, 
Deputy. 
[Endorsed] :     Filed  Jan.  9,  1948. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  MORE  DEFINITE  STATE- 
MENT, MOTION  TO  DISMISS  ACTION 
AND  FOR  SUMMARY  JUDGMENT 

Come  now  the  defendants  above  named  (other 
than  the  persons  named  individually  and  as  Grand 
Jurors  of  the  County  of  Maui,  who  have  not  been 
served),  and  pursuant  to  Rules  10(b),  12  and  56  of 
the  Rules  of  Civil  Procedure  move  this  Honorable 
Court  as  follows: 

I. 

Defendants  move  the  Court  for  an  order  requiring 
plaintiffs  to  make  a  more  definite  statement  as  to 
certain  matters  in  the  complaint,  to  wit : 

1.  Paragraph  VIII  of  the  complaint  reads  as 
follows : 

"VIII. 

That  on  or  about  October  16,  1946,  a  labor  dispute 
existed  in  the  Territory  of  Hawaii  in  which  the  dis- 
putants involved  were  the  plaintiffs  herein  in  part 
and  the  Hawaiian  sugar  industry.  That  the  individ- 
ual plaintiffs,  other  than  Rania,  and  the  various 
local  unions  of  the  ILWU  having  members  employed 
in  the  sugar  industry  were  on  strike  against  the 
sugar  industry,  seeking  to  improve  their  wages, 
hours  and  conditions  of  employment.  That  in  con- 
nection with  publicizing  the  facts  of  said  labor  dis- 
pute the  plaintiffs  herein  during  said  times  did 
engage  in  certain  lawful,  peaceful  and  constitution- 
ally protected  activities  of  speech,  press  and 
assemblage  and  of  peaceful  picketing. ' ' 
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The  last  sentence  of  said  i:)aragrai)h  does  not 
inform  the  defendants  at  what  i)articular  time  or 
times  during  the  strike  against  the  sugar  industry, 
they  were  engaged  in  peaceful  picketing,  and  de- 
fendants desire  the  particulars  thereof  as  to  each 
individual  plaintiff  (other  than  Rania),  in  relation 
to  the  time  of  occurrence  of  the  events  averred  in 
the  indictment  against  him,  which  indictment  is 
incorporated  by  reference  in  the  complaint  herein 
(Complaint,  paragraph  IX,  incorporating  Exhibit 
E). 

2.  Paragraphs  XY  and  XYI  of  the  complaint 
read  as  follows : 

"XY. 

That  on  or  about,  to  wit,  July  25,  1947,  in  certain 
criminal  proceedings  entitled  Territory  of  Hawaii 
V.  Diego  Barbosa,  et  al.,  and  Territory  of  Hawaii 
V.  Abraham  Makekau,  et  al.,  pending  in  the  said 
Circuit  Court  of  the  Second  Circuit,  the  defendants 
in  said  criminal  proceedings,  charged  with  violation 
of  said  unlawful  assembly  and  riot  statute,  made 
and  filed  certain  motions  and  challenges  in  said 
Circuit  Court  wherein  said  defendants  sought  the 
disqualification  and  dismissal  of  said  Grand  Jury 
(consisting  of  the  same  Grand  Jurors  named  as 
defendants  in  this  action)  for  the  same  reasons  as 
hereinabove  set  forth;  that  said  motions  and  chal- 
lenges w^ere  heard  by  the  Honorable  Albert  M. 
Cristy,  Circuit  Court  Judge  of  the  Territory  of 
Hawaii,  in  hearings  held  in  the  Circuit  Court  of  the 
County  of  Maui,  Wailuku,  Maui,  on  September  15, 
16,  17  and  18,  1947.    That  upon  the  conclusion  of 
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said  hearings  the  said  Judge  Cristy  made  and 
caused  to  be  entered  his  order  denying  said  motions 
and  challenges,  and  refusing  to  disqualify  or  dismiss 
and  discharge  said  Grand  Jury  and  the  members 
thereof. 

XVI. 

That  the  hearings  referred  to  in  Paragraph  XV, 
wherein  the  defendants  referred  to  therein  at- 
tempted to  challenge,  disqualify  and  dismiss  said 
Grand  Jury,  were  unfair  and  inequitable  in  that  the 
said  Judge  Cristy  deprived  the  defendants  therein 
of,  and  refused  to  permit  the  defendants  therein  to 
have  a  full,  fair  and  impartial  hearing  on  their  said 
motions  and  challenges.  That  the  said  Judge  Cristy 
had  prejudged  and  predetermined  said  motions  and 
challenges  and  the  issues  in  said  cause.  That  the 
record  made  before  the  said  Judge  Cristy,  the  com- 
ments of  the  said  judge  during  the  course  of  said 
hearings,  and  the  opinion  rendered  by  the  said  judge 
at  the  conclusion  of  the  said  hearings,  which  said 
record  is  incorporated  herein  by  this  reference  and 
hereafter  will  be  filed  as  an  exhibit  with  this  court, 
establish  the  fact  that  the  defendants  therein  were 
denied  a  full,  fair  and  impartial  hearing  in  connec- 
tion with  said  motions  and  challenges." 

Said  paragrai^hs  do  not  inform  the  defendants 
wherein  the  Honorable  Albert  M.  Cristy  prejudged 
or  predetermined  the  motions  and  challenges  to  the 
Grand  Jury  of  the  Second  Circuit,  Territory  of 
Hawaii,  presented  by  Diego  Barbosa  et  al  and  Abra- 
ham Makekau  et  al  in  the  cases  mentioned  by  them, 
or  wherein  the  movants  therein  were  denied  a  full, 
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fair  and  impartial  hearing.  Defendants  desire  the 
particulars  thereof,  with  references  to  the  record 
in  the  matter  of  said  Grand  Jury  motions  and  chal- 
lenges. 

II. 
Defendants  move  this  Court  for  an  order  requir- 
ing plaintiffs  to  make  a  more  definite  statement  of 
their  several  claims,  so  as  to  state  in  a  separate 
count  each  claim  founded  upon  a  separate  transac- 
tion or  occurrence,  to  wit: 

1.  To  state  in  a  separate  count  the  alleged 
claim  of  the  seventy-five  individual  plaintiffs  (other 
than  Antonio  T.  Rania)  for  relief  against  the  en- 
forcement of  the  unlawful  assembly  and  riot  statute 
and  the  conspiracy  statute,  and  to  specify  therein 
the  defendants  against  whom  such  relief  is  claimed. 

2.  To  state  in  a  separate  count  the  alleged  claim 
of  the  plaintiff  union  and  Antonio  T.  Rania  for 
relief  against  the  enforcement  of  the  unlawful  as- 
sembly and  riot  statute  and  the  conspiracy  statute, 
and  to  specify  therein  the  defendants  against  whom 
such  relief  is  claimed. 

3.  To  state  in  a  separate  count  the  alleged  claim 
of  the  plaintiffs  for  relief  on  account  of  the  alleged 
selection  and  composition  of  the  Grand  Jury,  and 
to  specify  therein  the  defendants  against  whom  such 
relief  is  claimed. 

III. 

Defendants  move  the  Court  to  dismiss  the  action 
for  lack  of  jurisdiction  over  the  subject  matter, 
because  the  matter  in  controversy  does  not  exceed 
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three  thousand  dollars  exclusive  of  interest  and 
costs  as  to  each  of  the  plaintiffs  or  any  of  them, 
and  specifically: 

1.  The  allegations  of  the  complaint  relating  to 
the  jurisdictional  amount  are  not  well  founded  in 
law. 

2.  The  allegations  of  the  complaint  relating  to 
the  jurisdictional  amount  are  not  sufficiently  definite 
and  certain. 

3.  Defendants  controvert,  as  to  each  and  every 
plaintiff,  the  allegations  of  the  complaint  concerning 
the  jurisdictional  amount,  and  hereby  put  said  plain- 
tiffs to  their  proof  thereof. 

IV. 

Defendants  move  the  Court  to  dismiss  so  much 
of  the  complaint  as  purports  to  allege,  in  favor  of 
the  seventy-five  individual  plaintiffs  (other  than 
Rania),  a  claim  for  relief  against  the  enforcement 
of  the  unlawful  assembly  and  riot  statute  and  the 
conspiracy  statute,  and  defendants  move  for  sum- 
mary judgment  thereon,  on  the  following  grounds: 

1.  The  complaint  fails  to  state  a  claim  in  favor 
of  such  plaintiffs  upon  which  such  relief  can  be 
granted. 

2.  It  appears  upon  the  face  of  the  complaint 
that  it  seeks  to  enjoin  and  restrain  a  criminal  prose- 
cution pending  against  such  plaintiffs  in  the  Circuit 
Court,  Second  Circuit,  of  the  Territory  of  Hawaii. 

3.  Any  stay  of  criminal  proceedings  pending  in 
a  court  of  the  Territory  is  contrary  to  the  provisions 
of  the  federal  statutes  applicable  thereto. 
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4.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions ;  criminal  proceedings  in  the  course  of  which 
and  on  review  of  which  all  rights  and  defenses  may 
be  asserted,  heard  and  determined  by  the  circuit  and 
supreme  courts  of  the  Territory,  and,  to  the  extent 
asserted  under  the  laws  and  Constitution  of  the 
United  States,  by  the  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit  and  the  Supreme  Court  of  the 
United  States,  do  not  constitute  a  threat  of  irrep- 
arable injury. 

5.  The  complaint  fails  to  show  that  said  plain- 
tiffs are  threatened  with  more  than  one  criminal 
proceeding,  or  that  anything  at  all  is  involved  other 
than  prosecution  for  an  alleged  violation  of  the 
criminal  laws  of  the  Territory  of  Hawaii,  with 
respect  to  matters  which  have  already  occurred. 

6.  The  questions  sought  to  be  raised  in  this  pro- 
ceeding as  to  the  constitutionality  of  the  unlawful 
assembly  and  riot  statute  are  res  judicata,  for  as 
shown  by  Exhibit  F  filed  on  December  8,  1947  in 
Civil  No.  828  and  made  a  part  hereof  by  reference, 
and  hy  Exhibit  M  hereto  attached,  the  constitution- 
ality of  such  statute  was  litigated  in  the  criminal 
proceeding  which  plaintiffs  now  seek  to  restrain  by 
the  defendants  therein,  being  substantially  the 
same  parties  as  the  plaintiffs  herein,  and  the  consti- 
tutionality thereof  was  upheld  by  the  Supreme 
Court  of  the  Territory  of  Hawaii,  but  the  form  of 
the  indictment  having  been  held  defective,  a  new 
indictment  was  returned  on  December  2,  1947. 

7.  This  Court  has  no  jurisdiction  to  review  the 
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said  rulings  of  the  Supreme  Court  of  Hawaii,  such 
review  being  confined  to  and  available  in  the  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit  and  the 
Supreme  Court  of  the  United  States. 

8.  The  complaint  fails  to  show  that  the  prohibi- 
tions contained  in  said  milawful  assembly  and  riot 
statute  and  said  conspiracy  statute  will  impose  on 
the  plaintiffs  great  and  immediate  irreparable 
injury  with  respect  to  their  rights  to  improve  em- 
ployment conditions  or  any  other  rights. 

9.  The  complaint  fails  to  show  that  said  plain- 
tiffs are  guiltless  of  wrongful  conduct,  or  that  they 
come  into  equity  with  clean  hands. 

10.  The  complaint  fails  to  show  that  said  plain- 
tiffs were  peacefully  picketing  during  the  occurrence 
of  the  events  averred  in  the  indictment  against 
them,  which  indictment  is  incorporated  by  reference 
in  the  complaint  herein  (Complaint,  paragraph  IX, 
incorporating  Exhibit  E). 

11.  The  complaint  shows  on  its  face  that  the 
defendant  prosecuting  officers  of  the  Territory  of 
Hawaii  do  not  propose  to  prosecute  said  plaintiffs 
for  peaceful  picketing  or  peaceable  assembly,  or  for 
the  exercise  of  their  constitutional  rights  of  free 
speech,  press,  or  assemblage. 

12.  The  complaint  shows  on  its  face  that  said 
unlawful  assembly  and  riot  statute  and  said  con- 
spiracy statute  do  not  purport  to  apply  to  peaceful 
picketing  or  peaceable  assemblage  or  any  of  the 
rights  which  plaintiffs  allegedly  seek  to  protect, 
that  said  statutes  are  not  vague  or  indefinite,  and 
that  said  statutes  are  constitutional  and  valid. 


vs.  I.L.W.U.  etc.  61 

13.  The  complaint  fails  to  show  that  the  defend- 
ants have  acted  or  propose  to  act  beyond  the  scope 
of  their  authority,  or  that  they  have  made  or  pro- 
pose to  make  any  oppressive  or  malicious  use  of  the 
legal  process  of  the  Territory,  or  that  they  are  not 
acting  in  good  faith  in  the  performance  of  their 
duties  as  officers  of  the  Territory  of  Hawaii;  an 
action  against  them  seeking  to  restrain  the  perform- 
ance of  their  duties  is  an  action  against  the  Terri- 
tory of  Hawaii,  which  has  not  consented  to  be  sued 
thereon. 

V. 

Defendants  move  the  Court  to  dismiss  so  much 
of  the  complaint  as  purports  to  allege  a  claim  of  the 
plaintiff  union  and  Antonio  T.  Rania  for  relief 
against  the  enforcement  of  the  unlawful  assembly 
and  riot  statute  and  the  conspiracy  statute,  on  the 
following  grounds: 

1.  The  complaint  fails  to  state  a  claim  in  favor 
of  such  plaintiffs  upon  which  such  relief  can  be 
granted. 

2.  Plaintiff  union  is  not  entitled  to  prosecute 
this  suit  under  the  Civil  Rights  Act  of  the  United 
States. 

3.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions; criminal  proceedings  in  the  course  of 
which  and  on  review  of  which  all  rights  and  defenses 
may  be  asserted,  heard  and  determined  by  the  cir- 
cuit and  supreme  courts  of  the  Territory,  and,  to 
the  extent  asserted  under  the  laws  and  Constitution 
of  the  United  States,  by  the  Circuit  Court  of 
Appeals  of  the  Ninth  Circuit  and  the  Supreme  Court 
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of  the  United  States,  do  not  constitute  a  threat  of 
irreparable  injury. 

4.  The  complaint  fails  to  show  that  said  plain- 
tiffs, if  they  do  not  obtain  equitable  relief,  will 
suffer  great  and  immediate  irreparable  injury. 

5.  The  allegations  of  the  complaint  do  not 
present  a  justiciable  controversy  concerning  future 
enforcement  of  the  unlawful  assembly  and  riot  stat- 
ute and  the  conspiracy  statute,  in  cases  not  now 
pending. 

6.  The  complaint  fails  to  show  that  the  union 
members  whom  plaintiffs  seek  to  represent  will  be 
subjected  to  further  prosecutions  under  said  unlaw- 
ful assembly  and  riot  statute  and  said  conspiracy 
statute,  other  than  the  pending  criminal  proceed- 
ings. 

7.  The  complaint  fails  to  show  that  the  defend- 
ant prosecuting  officers  of  the  Territory  of  Hawaii 
propose  to  prosecute  plaintiffs'  members  for  peace- 
ful picketing  or  peaceable  assemblage,  or  for  the 
exercise  of  their  constitutional  rights  of  free  speech, 
press,  or  assemblage. 

8.  No  allegations  showing  that  the  plaintiffs' 
members  are  subject  to  further  prosecutions  under 
said  unlawful  assembly  and  riot  statute  and  said 
conspiracy  statute  could  be  made  without  showing 
intent  to  engage  in  w^rongf ul  conduct,  depriving  the 
plaintiifs  of  the  right  to  equitable  relief  under  the 
maxim  that  "he  w^ho  comes  into  equity  must  come 
with  clean  hands." 

9.  The  complaint  fails  to  show  any  reason  why 
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this  Court  should  interfere  with  the  pending  crim- 
inal proceedings  by  undertaking  to  adjudicate  the 
issues  concerning  the  constitutionality  of  the  unlaw- 
ful assembly  and  riot  statute  and  the  conspiracy 
statute. 

10.  The  complaint  shows  on  its  face  that  said 
unlawful  assembly  and  riot  statute  and  said  con- 
spiracy statute  do  not  purport  to  apply  to  peaceful 
picketing  or  peaceable  assemblage  or  any  of  the 
rights  which  plaintiffs  allegedly  seek  to  protect,  that 
said  statutes  are  not  vague  or  indefinite,  and  that 
said  statutes  are  constitutional  and  valid. 

11.  As  shown  by  the  decision  of  the  Supreme 
Court  of  Hawaii  in  the  case  entitled  "Territory  of 
Hawaii  vs.  Joseph  Kaholokula  et  al,  No.  2657",  a 
copy  of  which  was  filed  on  December  8,  1947  in 
Civil  No.  828  in  this  Court  as  Defendants'  Exhibit 
F  and  is  made  a  part  hereof  by  reference,  said 
unlawful  assembly  and  riot  statute  as  construed  by 
the  Supreme  Court  of  Hawaii  does  not  apply  to 
peaceful  picketing  or  peaceable  assemblage  or  any 
of  the  rights  which  plaintiffs  allegedly  seek  to  pro- 
tect, and  said  law  is  not  vague  or  indefinite. 

12.  The  complaint  fails  to  show  that  the  defend- 
ants have  acted  or  propose  to  act  beyond  the  scojje 
of  their  authority,  or  that  they  have  made  or  pro- 
pose to  make  any  oppressive  or  malicious  use  of  the 
legal  process  of  the  Territory,  or  that  they  are  not 
acting  in  good  faith  in  the  performance  of  their 
duties  as  officers  of  the  Territory  of  Hawaii;  an 
action  against  them  seeking  to  restrain  the  perform- 
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ance  of  their  duties  is  an  action  against  the  Terri- 
tory of  Hawaii,  which  has  not  consented  to  be  sued 
thereon. 

YL 

Defendants  move  the  Court  to  dismiss  so  much  of 
the  complaint  as  purports  to  allege  a  claim  for  relief 
on  account  of  the  alleged  selection  and  composition 
of  the  1947  Grand  Jury,  and  defendants  more  for 
summarr  judgment  thereon,  on  the  following 
grounds: 

L  The  complaint  fails  to  state  a  claim  upon 
which  such  relief  can  be  granted. 

2.  It  apx)ears  ui>on  the  face  of  the  complaint 
that  it  seeks  to  enjoin  and  restrain  a  criminal  prose- 
cution pending  against  such  plaintiffs  in  the  Circuit 
Court,  Second  Circuit,  of  the  Territory  of  Hawaii. 

3.  Any  stay  of  criminal  proceedings  pending  in 
a  court  of  the  Territory  is  contraiy  to  the  i^roTlsions 
of  the  federal  statutes  applicable  thereto. 

4.  Courts  of  equity  do  not  enjoin  criminal  prose- 
cutions; criminal  proceedings  in  the  course  of 
which  and  on  review  of  which  all  rights  and  defenses 
may  be  asserted,  heard  and  determined  by  the  cir- 
cuit and  sui^reme  courts  of  the  Territory,  and,  to  the 
extent  asserted  under  the  laws  and  Constitution  of 
the  United  States,  by  the  Circuit  Court  of  Appeals 
of  the  Ninth  Circuit  and  the  Supreme  Court  of  the 
United  States,  do  not  constitute  a  threat  of  irrep- 
arable injury. 

5.  It  appears  upon  the  fac^e  of  the  complaint 
that  there  is  involved  only  one  criminal  prosecution, 
now  pending. 
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6.  The  complaint  fails  to  allege  or  show  any 
invalidity  in  the  laws  governing:  the  selection  and 
composition  of  the  Grand  Jury,  or  in  the  rules  of 
the  Supreme  Court  of  Hawaii  relating  to  Grand 
Juries,  a  copy  of  said  rides  being  hereto  juuiej^ed, 
marked  Exhibit  N,  jvnd  made  a  part  hereof  by 
reference. 

I.  The  allegations  of  the  complaint  that  the 
rulings  of  the  Hononible  Albert  M.  Cristy  in  the 
Barbosa  and  Makekau  eases  are  binding  on  these 
plaintiffs  are  not  weU  founded  in  law. 

8.  It  appears  upon  the  face  of  the  complaint 
that  these  plaintiffs  have  not  presented  and  will 
not  endeavor  to  present  to  the  Circuit  Court  of  the 
Second  Cireuit,  wherein  the  indictment  against  them 
is  pending,  their  objections  to  the  selection  and 
eomjx>sition  of  the  1947  Gi*and  Jury,  and  that 
accoi*dingly  they  have  waived  such  objections. 

9.  In  the  alternative,  if  plaintiffs  have  not 
waived  their  objections  to  the  selection  and  composi- 
tion of  said  1947  Grand  Jury,  nevertheless  the 
complaint  fails  to  present  a  justiciable  controversy 
relating  thereto. 

10.  In  the  alternative,  if  plaintiffs  may  adopt, 
as  they  endeavor  by  the  complaint  to  do,  the  motions, 
challenges,  e\idence,  and  inilings  of  the  Honorable 
Albert  M.  Cristy  in  the  Barbosa  and  Makekau  eases, 
as  applicable  in  their  case,  they  have  thereby  waived 
their  challenge  of  said  judge  for  bias  and  prejudice, 
which  they  seek  to  assert  in  this  Court. 

II.  Assiuning,  without  conceding,  that  plaintiffs 
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may  adopt,  as  they  endeavor  by  the  complaint  to  do, 
the  motions,  challenges,  evidence,  and  rulings  in 
the  Barbosa  and  Makekau  cases,  as  api^licable  in 
their  case,  the  questions  sought  to  be  raised  in  this 
case  as  to  the  selection  and  composition  of  said 
1947  Grand  Jury  are  res  judicata;  this  Court  has 
no  jurisdiction  to  review  the  said  rulings,  such 
review  being  confined  to  and  available  in  the 
Supreme  Court  of  Hawaii,  the  Circuit  Court  of 
Appeals  of  the  Ninth  Circuit,  and  the  Supreme 
Court  of  the  United  States. 

12.  Assuming,  without  conceding,  that  plaintiffs 
may  adopt,  as  they  endeavor  by  the  complaint  to 
do,  the  motions,  challenges,  evidence,  and  rulings  in 
the  Barbosa  and  Makekau  cases,  as  applicable  in 
their  case,  the  complaint  shows  that  plaintiffs  have 
failed  to  exhaust  their  remedies  by  appeal,  and  fails 
to  show  any  ground  for  collateral  attack. 

13.  Assuming,  without  conceding,  that  plaintiffs 
may  adopt,  as  they  endeavor  by  the  complaint  to  do, 
the  motions,  challenges,  evidence,  and  rulings  in  the 
Barbosa  and  Makekau  cases,  as  applicable  in  their 
case,  the  complaint  fails  to  show  such  direct  pecun- 
iary interest  in  the  judge  making  such  rulings  as 
would  show  lack  of  due  process. 

14.  Assuming,  without  conceding,  that  plaintiffs 
may  adopt,  as  they  endeavor  by  the  complaint  to  do, 
the  motions,  challenges,  evidence,  and  rulings  in  the 
Barbosa  and  Makekau  cases,  as  applicable  in  their 
case,  the  record  in  said  Barbosa  and  Makekau  cases, 
incorporated  by  paragraph  XVI  of  the  complaint, 
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fails  to  show  denial  of  any  right  secured  to  the 
plaintiffs  by  the  Constitution  and  laws  of  the  United 
States;  on  the  contrary  said  record  affirmatively 
shows:  (a)  that  thirty-one  persons  on  the  1947 
Grand  Jury  list  were,  by  blood  or  intermarriage,  of 
the  same  races  or  mixtures  of  races  as  the  i^lain- 
tiffs;  (b)  that  six  persons  on  the  1947  Grand  Jury 
list  were  members  of  the  plaintiff,  International 
Longshoremen's  &  Warehousemen's  Union;  (c)  that 
the  exclusion  of  women  was  expressly  required  by 
section  83  of  the  Hawaiian  Organic  Act,  which  the 
complaint  does  not  assert  to  be  invalid;  and  (d) 
that  the  Jury  Commissioners  conscientiously  and 
impartially  performed  their  duties  as,  appears  from 
the  portion  of  said  record  hereto  annexed  as  Exhibit 
O  and  made  a  part  hereof  by  reference,  and  from 
the  whole  of  said  record. 

15.  Assuming,  without  conceding,  that  plaintiffs 
may  adopt,  as  they  endeavor  by  the  complaint  to  do, 
the  motions,  challenges,  evidence,  and  rulings  in  the 
Barbosa  and  Makekau  cases,  as  applicable  in  their 
case,  the  complaint,  in  alleging  the  failure  of  the 
Jury  Commissioners  and  Judge  Cristy  to  comply 
with  sections  9791  and  9812  of  the  Revised  Laws  of 
Hawaii  1945,  does  not  present  federal  questions. 

VII. 

Defendant  Cable  A.  Wirtz,  individually  and  as 
Circuit  Court  Judge  of  the  County  of  Maui,  moves 
the  Court  to  dismiss  the  action  as  to  him,  on  the 
following  grounds: 
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1.  The  complaint  fails  to  state  a  claim  for  relief 
against  him. 

2.  A  judge  of  a  circuit  court  of  the  Territory  of 
Hawaii  cannot  properly  be  made  party  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
and  stay  proceedings  pending  in  such  circuit  court, 
and  this  Court  has  no  jurisdiction  to  issue  an  injunc- 
tion against  a  judge  of  a  circuit  court  of  the  Terri- 
tory of  Hawaii. 

VIII. 

Defendants  Cable  A.  Wirtz,  Augustine  Pombo 
and  Claude  E.  Chatterton,  individually  and  as  Jury 
Commissioners  of  the  County  of  Maui,  move  the 
Court  to  dismiss  the  action  as  to  them  on  the  ground 
that  the  complaint  fails  to  state  a  claim  for  relief 
agamst  them. 

IX. 

Defendants  move  the  Court  to  dismiss  the  persons 
named  individually  and  as  Grand  Jurors  of  the 
County  of  Maui,  on  the  following  grounds : 

1.  There  has  been  a  misjoinder  of  parties;  the 
grand  jurors  of  a  circuit  court  of  the  Territory  of 
Hawaii  cannot  properly  be  made  parties  to  a  pro- 
ceeding in  which  an  injunction  is  sought  to  restrain 
and  stay  proceedings  pending  in  such  circuit  court. 

2.  Said  persons  have  not  been  served  with  the 
process  of  this  Court. 

Wherefore,  defendants  pray : 

a.  That  the  action  be  dismissed. 

b.  That  summary  judgment  be  entered  for  the 
defendants. 
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c.  That  if  the  action  be  not  wholly  dismissed, 
or  if  summary  judgment  be  not  entered  for  the 
defendants  upon  the  whole  case,  that  the  action  be 
dismissed  as  to  certain  of  the  defendants,  and  that 
plaintiffs  be  required  to  make  certain  matters  in  the 
complaint  more  definite,  and  that  plaintiffs  be  re- 
quired to  make  a  more  definite  statement  of  their 
several  claims  so  as  to  state  in  a  separate  count 
each  claim  founded  upon  a  separate  transaction  or 
occurrence. 

Dated  at  Honolulu,  T.  H.,  this  20th  day  of  Janu- 
ary 1948. 

/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 
WENDELL  F.  CROCKETT, 
Deputy  County  Attorney, 
County  of  Maui. 

Attorneys  for  Defendants 
(other  than  the  persons 
named  individually  and 
as  Grand  Jurors  of  the 
County  of  Maui,  who  have 
not  been  served). 
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[Title  of  District  Court  and  Cause.] 

NOTICE 
To  Harriet  Bouslog,  Myer  C.  Symonds,  Gladstein, 
Andersen,   Resner   and   Sawyer,   and   Herbert 
Resner, 

Attorneys  for  the  Plaintiffs, 

Please  take  notice  that  the  foregoing  motions  will 
be  presented  before  the  three- judge  court  convened 
in  accordance  with  section  266  of  the  Judicial  Code, 
as  provided  by  order  of  the  Honorable  D,  E.  Metz- 
ger,  judge  of  the  above  entitled  court,  made  January 
9,  1948,  immediately  upon  the  convening  of  said 
court  for  the  hearing  of  this  cause  at  the  Federal 
Building,  Honolulu,  Territory  of  Hawaii,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

Dated  at  Honolulu,  T.  H.,  January  20,  1948. 
/s/  RHODA  V.  LEWIS, 

Assistant  Attorney  General. 
WENDELL  F.  CROCKETT, 
Deputy  County  Attorney, 
County  of  Maui. 

Attorneys  for  Defendants 
(other  than  the  persons 
named  individually  and 
as  Grand  Jurors  of  the 
County  of  Maui,  who  have 
not  been  served). 
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EXHIBIT  M 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  RHODA  V.  LEWIS, 
ASSISTANT  ATTORNEY  GENERAL 

Territory  of  Hawaii, 

City  and  County  of  Honolulu,  ss. 

Rhoda  V.  Lewis  being  first  duly  sworn  deposes 
and  says:  That  she  is  the  duly  qualified  and  acting 
Assistant  Attorney  General  of  the  Territory  of 
Hawaii,  and  as  such  is  one  of  the  attorneys  for  the 
defendants  making  return  to  the  order  to  show 
cause  in  the  above  entitled  raatter,  and  also  as  such 
is  a  prosecuting  officer  of  the  Territory  of  Hawaii. 

That  the  opinion  of  the  Supreme  Court  of  the 
Territory  of  Hawaii,  rendered  November  26,  1947, 
entitled  Territory  of  Hawaii  vs.  Joseph  Kaholokula, 
et  al,  a  copy  of  which  was  filed  on  December  8, 
1947  in  Civil  No.  828  in  this  Court  as  Defendants' 
Exhibit  F  and  is  made  a  part  hereof  by  reference, 
w^as  rendered  in  the  same  criminal  case  as  is  the 
subject  of  the  complaint  herein,  being  Criminal  No. 
2365  in  the  Circuit  Court  of  the  Second  Judicial 
Circuit,  Territory  of  Hawaii.  That  said  opinion  of 
the  Supreme  Court  of  the  Territory  of  Hawaii 
reviewed  the  overruling  of  a  demurrer  or  motion  to 
quash  filed  by  substantially  the  same  persons  as  are 
the  plaintiffs  in  this  cause,  to  challenge  the  suffi- 
ciency of  an  indictment  for  riot  and  unlawful 
assembly.  That  as  the  opinion  of  the  Supreme  Court 
of  the  Territory  of  Hawaii  shows  said  demurrer 
or  motion  to  quash  involved  the  constitutionality 
of  the  unlawful  assembly  and  riot  statutes  of  the 
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Territory  and  also  involved  the  form  of  said  indict- 
ment. As  further  appears  from  said  opinion,  the 
Supreme  Court  of  the  Territory  upheld  the  consti- 
tutionality of  said  criminal  laws  but  found  the  form 
of  the  indictment  fatally  defective. 

That  accordingly,  said  case,  Criminal  No.  2365, 
was  again  brought  before  the  Grand  Jury  on  Decem- 
ber 2,  1947  and  a  new  indictment  returned  on  said 
day,  being  Exhibit  E  attached  to  the  complaint  in 
this  cause.  That  the  seventy-five  persons  named  in 
said  indictment  of  December  2,  1947  are  the  same 
persons  who  litigated  the  constitutionality  of  the 
unlawful  assembly  and  riot  statutes  of  the  Territory 
of  Hawaii  as  aforesaid,  except  that  four  persons 
named  in  the  former  indictment  were  not  included 
in  the  indictment  of  December  2,  1947,  and  one  per- 
son named  in  the  indictment  of  December  2,  1947 
was  not  named  in  the  former  indictment. 
/s/  RHODA  y.  LEWIS, 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  January,  1948. 

[Seal)  /s/  AILENE  JARRETT, 

Notary  Public,  First  Judicial 
Circuit,  Territory  of  Hawaii. 

My  Commission  expires  June  30,  1949. 
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EXHIBIT  N 

In  the  Supreme  Court  of  the  Territory  of  Hawaii 

Rule  18  of  the  Rules  of  the  Supreme  Court 
as  amended  Feb.  14,  1947,  and  March  27, 
1947. 

18.     Rules  Relating  to  Grand  Juries. 

A.  When  Required. 
''No  person  shall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous  crime  unless  on  a  present- 
ment or  indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service  in  time  of  war  or  public  dan- 
ger." U.  S.  Const.  Amend.  Art.  5. 

B.     How  Drawn. 
' '  Until  otherwise  provided  by  the  legislature  of  the 
Territory  grand  juries  may  be  drawn  in  the  manner 
provided   by   the   Hawaiian   statutes    for    drawing 
petty  juries."  Org.  Act,  Sec.  83. 

C.     Qualifications  of  Jurors. 

''No  person  who  is  not  a  male  citizen  of  the 
United  States  and  twenty-one  years  of  age  and  who 
cannot  understandingly  speak,  read,  and  write  the 
English  language  shall  be  a  qualified  juror  or  grand 
juror  in  the  Territory  of  Hawaii,"  "and  all  juries 
shall  hereafter  be  constituted  without  reference  to 
the  race  or  place  of  nativity  of  the  jurors."  Org. 
Act,  Sec.  83. 

D.     Number  of  Jurors. 

The  number  of  grand  jurors  in  each  circuit  shall 
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be  not  less  than  thirteen  nor  more  than  twenty- 
three.  (See  Org.  Act,  Sec.  83,  and  R.  L.  H.  1935, 
Sec.  2404.) 

E.     Sessions. 
''Until  otherwise  provided  by  the  legislature  of 
the  Territory,  grand  juries     *     *     *     shall  sit  at 
such  times  as  the  circuit  judges  of  the  respective 
circuits  shall  direct."   Org.  Act,  Sec.  83. 

F.  Challenges. 
Before  the  grand  jury  retires,  the  prosecuting 
of&cer  or  any  person  held  to  answer  a  charge  for  a 
criminal  offense  may  challenge  the  panel  or  an 
individual  juror  for  cause  to  be  assigned  to  the 
court.  All  such  challenges  shall  be  tried  and  deter- 
mined by  the  court. 

O.  Foreman. 
From  the  persons  summoned  to  serve  as  grand 
Jurors  and  appearing  the  court  shall  appoint  a 
foreman  and  may  remove  him  for  cause.  The  court 
may  appoint  another  foreman  when  the  necessity 
arises. 

H.     Oath  of  Grand  Jurors. 

Substantially  the  following  oath  shall  be  admin- 
istered to  the  grand  jurors : 

"You,  and  each  of  you,  do  solemnly  swear  (or 
affirm)  that  you  will  diligently  inquire,  and  true 
presentment  make,  of  all  such  matters  and  things 
as  shall  be  given  you  in  charge,  or  shall  otherwise 
come  to  your  knowledge  touching  this  present  serv- 
ice; that  you  will  present  no   one   through   envy. 
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hatred,  or  malice,  nor  leave  any  one  unpresented 
through  fear,  favor,  affection,  gain,  reward  or  hope 
therefor,  but  will  present  all  things  truly,  as  they 
come  to  your  knowledge,  according  to  the  best  of 
your  understanding;  and  that  you  will  keep  secret 
the  proceedings  had  before  you. ' ' 

I.  Charge  of  the  Court. 
The  grand  jury,  being  impaneled  and  sworn,  shall 
be  charged  by  the  court.  In  doing  so,  the  court  shall 
give  them  such  information  as  it  may  deem  proper 
as  to  their  duties  and  as  to  the  law  pertaining  to 
such  cases  as  may  come  before  them.  The  court  may 
further  charge  the  jury  when  the  necessity  arises. 

J.     Officer  in  Attendance. 
The  court  may  appoint  an  officer  to  attend  upon 
the  grand  jury. 

K.     Retirement  of  the  Grand  Jury. 
The  grand  jury  shall  then  retire  to  a  private  room 
and  inquire  into  the  offenses  cognizable  by  them. 

L.  Clerk. 
The  grand  jury  may  appoint  one  of  their  number 
to  be  their  clerk,  to  preserve  minutes  of  the  pro- 
ceedings before  them,  which  minutes  shall  be  de- 
livered to  the  prosecuting  officer,  when  so  directed 
by  the  grand  jury. 

M.     Subpoena  of  Witnesses. 
*'The  several  circuit  courts  may  subpoena  vd.t- 
nesses  to  appear  before  the  grand  jury  in  like  man- 
ner as  they  subpoena  witnesses  to  appear  before 
their  respective  courts."  Org.  Act,  Sec.  83. 
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X.     Swearing  Witnesses. 

Witnesses  appearing  before  the  grand  jury  may 
be  sworn  in  open  court  or  by  the  foreman  of  the 
grand  jury,  or,  in  his  absence,  by  any  member 
thereof. 

The  oath  or  affirmation  may  be  substantially  as 
follows : 

"You  do  solemnly  swear  (or  affirm;  that  the  e\i- 
dence  which  you  shall  give  before  the  grand  jury 
shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth." 

O.  Presence  of  Others  With  Jurors. 
The  prosecuting  officer  or  any  member  of  the 
grand  jury  may  interrogate  witnesses  before  the 
gi'and  jury.  The  jjrosecuting  officer  shall  advise 
the  grand  jury  in  regard  to  the  law  of  the  cases  that 
come  before  them,  and  draw  the  indictments.  An 
interpreter  may  be  present  at  the  examination  of 
witnesses  before  the  grand  jury  upon  request  of 
the  foreman.  The  circuit  judge  before  whose  court 
the  grand  jury  is  in  attendance  may,  ui^on  request 
of  the  foreman  of  the  grand  jury,  assign  an  official 
circuit  court  reporter  to  attend  and  report  the  testi- 
mony given  by  the  witnesses  before  the  grand  jury 
and  who  shall  furnish  the  prosecuting  officer  with  a 
transcript  of  such  testimony  when  so  directed  by  the 
foreman  of  the  grand  jury.  The  interpreter  and 
the  reporter  shall  keep  secret  all  proceedings  of  the 
grand  jury.  Except  the  prosecuting  officer  and  his 
assistant,  the  shorthand  reporter,  the  interpreter, 
and  the  witness  under  examination,  no  person  shall 
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])('  permitted  to  be  pi-esent  during  the  session  of  the 
grand  jury.  No  person  except  the  members  of*  the 
grand  jury  sliall  be  permitted  to  be  present  during 
the  expression  of  their  opinions  or  tlie  giving  of 
their  votes. 

P.     Twelve  Grand  Jurors  to  Concur. 
No  indictment  shall  be  found,  nor  sliall  any  pre- 
sentment be  made,  without  the  concurrence  of  at 
least  twelve  grand  jurors. 

Q.     Endorsement  by  Foreman  and  Prosecuting 

Officer. 

An  indictment  when  found  shall  bo  endorsed,  ''A 
true  bill,"  and  such  endorsement  shall  b(^  signed 
by  the  foreman.  An  indictment  shall  be  endorsed 
also  by  the  prosecuting  officer,  A  presentment,  when 
made,  shall  be  signed  by  the  foreman. 

R.  Presenting  and  Filing. 
Indictments  or  presentments,  when  found,  shall 
be  presented  by  the  foreman,  in  the  presence  of 
other  grand  jurors,  to  the  court,  and  shall  there  be 
filed ;  but  such  as  are  found  for  a  felony  against  any 
I)erson  not  in  custody  or  under  recognizance  shall 
not  be  open  to  the  inspection  of  any  person  except 
the  prosecuting  officer  until  the  defendant  therein 
shall  have  been  arrested;  provided,  however,  that 
upon  the  filing  of  any  such  indictment  the  court 
may,  for  the  purpose  of  extradition  or  for  other 
cause  presented  by  the  prosecuting  officer  to  be  in 
tlie  public  interest,  order  that  such  indictment 
against  a  person  not  in  custody  or  under  recog- 
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nizance  be  open  to  such  inspection  as  the  court  shall 
direct. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  Clerk  of  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

Dated,  at  Honolulu,  T.  H.,  Jan.  16,  A.  D.  1948. 

[Seal]  /s/  LEOTI  V.  KRONE, 

Clerk,  SuiDreme  Court, 
Territory  of  Hawaii. 

[Endorsed] :  Filed  Jan.  20,  1948. 


Item  56. 

[Note]  :  Exhibit  O,  being  pages  149  to  162  of  the 
original  transcript  of  the  gTand  jury  hearing  in  the 
Second  Circuit  is  set  out  on  pages  701-713  on  vol- 
ume I  Civil  No.  828. 


Item  58. 

[Note] :  Bill  of  Particulars  filed  January  28, 
1948  in  Civil  No.  828  and  by  court's  ruling  of  April 
16,  1948  entered  as  well  in  Civil  No.  836  is  set  out 
on  pages  327  to  334  in  volume  I  Civil  No.  828.  The 
entire  transcript  of  proceedings  in  Criminal  Nos. 
2412  and  2413,  Circuit  Court,  Second  Judicial  Cir- 
cuit T.  H.  attached  to  the  Bill  of  Particulars  in 
Civil  No.  828  is  set  out  on  pages  567  to  1082  in 
volume  I  Civil  No.  828. 
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In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Civil  No.  836 

INTERNATIONAL  LONGSHOREMEN'S 
&  WAREHOUSEMEN'S  UNION,  A  vohm- 
tary,  unincorporated  association  and  labor 
union;  ANTONIO  T.  RANIA,  individually  and 
as  a  member  of  the  ILWU  and  as  President  of 
the  United  Sugar  Workers,  ILWU  Local  142, 
JOSEPH  KAHOLOKULA,  et  al., 

Plaintiffs, 
vs. 

WALTER  D.  ACKERMAN,  JR.,  individually  and 
at  Attorney  General  of  the  Territory  of  Ha- 
waii; et  al., 

Defendants. 
ORDER 

Before:  Biggs,  Circuit  Judge,  and  Metzger  and 
Harris,  District  Judges. 

And,  now,  to  wit,  this  19th  day  of  April,  1948, 
upon  consideration  of  the  briefs  and  arguments  of 
the  respective  parties  by  their  counsel  in  the  above 
entitled  cause  on  the  motion  for  more  definite  state- 
ment, for  the  dismissal  of  the  action  and  for  sum- 
mary judgment,  it  is  ordered: 

(a)  That  that  part  of  the  motion  to  the  effect 
that  the  claims  be  made  more  definite  and  certain, 

(b)  That  that  part  of  the  motion  moving  for 
summary  judgment  in  favor  of  the  defendants,  and 
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(c)  That  those  portions  of  the  motion  moving 
for  dismissal  of  the  action,  be  and  the  same  hereby 
are  denied:  and 

It  is  Further  Ordered  that  those  portions  of  the 
motion  going  to  the  dismissal  of  the  action  as  to 
particular  defendants,  respecting  misjoinder,  lack 
of  jurisdiction,  or  otherwise  be  and  the  same  hereby 
are  retained  for  further  consideration  and  for  ulti- 
mate disposition  at  an  appropriate  time : 

For  the  Court : 

/s/  JOHN  BlOaS,  JR. 
/s/  DELBERT  METZGER. 
/s/  GEORGE  B.  HARRIS, 

[Endorsed] :  Filed  April  19,  1948. 


[Title  of  District  Court  and  Cause.] 
STIPULATION 

It  is  Hereby  Stipulated  by  and  between  the  plain- 
tiffs and  defendants  in  the  above-entitled  action 
(other  than  the  persons  named  individually  and  as 
grand  jurors  of  the  County  of  Maui,  who  have  not 
been  served),  by  their  respective  counsel,  but  for 
the  purposes  of  this  action  only,  that : 

1.  With  respect  to  paragraph  I  of  the  complaint, 
it  is  stipulated  that  the  International  Longshore- 
men's and  Warehousemen's  Union,  hereinafter  re- 
ferred to  as  ILWU,  one  of  the  i)laintiffs  above 
named,  is  a  voluntary  unincorporated  association 
and  labor  union  having  a  membership  of  approxi- 
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inately  30,000  persons  in  the  Territory  of  Hawaii, 
said  members  generally  being  emj)loyed.  as  wage 
earners  in  the  sugar,  pineapple  and  longshore  indus- 
tries. The  plaintiff,  Antonio  T.  Rania,  at  the  time 
this  action  was  filed  and  now  is  a  member  of  the 
ILWU  and  the  president  of  the  United  Sugar 
Workers,  ILWU,  Local  142. 

2.  The  citizenship  of  the  individual  plaintiffs 
(other  than  Rania)  is  as  set  forth  in  j^aragraph  II 
of  the  complaint,  and  their  race  is  as  set  forth  in 
the  schedule  in  said  paragraph  II  and  the  allega- 
tions which  follow  said  schedule.  No  stipulation  is 
made  as  to  the  custom  or  practice  of  the  Hawaiian 
Islands  or  the  United  States  Census  Bureau  in 
classifying  persons  as  Caucasian  or  otherwise.  All 
of  said  individual  plaintiffs  are  residents  of  the 
Territory  of  Hawaii  and  members  of  said  ILWU, 
and  with  the  exception  of  the  plaintiffs,  Antonio 
Rania,  Levi  Kealoha,  Benjamin  Kahaawinu,  Joseph 
Kaholokula,  and  Leocadio  Baldovi,  at  all  times  here 
involved  were  and  at  the  time  the  complaint  was 
filed  were  wage  earners  employed  by  Maui  Agricul- 
tural Company,  Limited,  a  sugar  company. 

3.  Paragraph  III  is  stipulated  to  except  as  to 
the  last  paragraph  thereof  and  in  that  connection 
it  is  stipulated  that  the  persons  therein  named  went 
out  of  office  as  grand  jurors  as  of  January  12,  1948. 

4.  With  reference  to  paragraph  VIII  it  is  stipu- 
lated that  on  or  about  October  16,  1946  and  for  some 
time  prior  thereto  a  labor  dispute  existed  in  the 
Territory  of  Hawaii,  and  among  other  members  of 
the  ILWU  on  strike  many  employees  of  Maui  Agri- 
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cultural  Company,  Li  mi  ted  were  on  strike,  include 
ing  those  of  the  individual  plaintiffs  abore  named 
who  have  been  stipulated  to  be  employees  of  said 
Maui  Agricultural  Company.  Limited- 

5.  With  reference  to  paragi-aph  TX.  it  is  stijju- 
lated  that  on  December  2.  1947  the  grand  jury  of 
said  circuit  returned  an  indictment  against  the 
individual  plaintiffs  (other  than  Rania;  which 
indictment  was  filed  in  the  Circuit  Court.  Territory 
of  Hawaii,  on  December  2,  1947  under  Criminal  No. 
2365  among  the  records  of  the  said  court  a  copy 
of  said  indictment  being  attached  to  the  complaint 
as  Exhibit  E  thereof.  The  grand  Jury  returning 
said  indictment  was  the  1947  grand  jury,  the  mem- 
bership of  which  was  sutetantially  as  stated  in  the 
last  paragraph  of  paragra^jh  \  1 1  of  the  complaint. 

6.  With  reference  to  paragraph  XI,  it  is  stipu- 
lated that  said  individual  plaintiffs,  other  than 
Hania,  will  be  arraigned  and  required  to  plead  to 
said  indictment  filed  December  2,  1947,  unless  such 
arraignment  is  prevented  by  an  order  made  and 
entered  herein  restraining  and  enjoining  such 
further  proceedings. 

7.  That  the  following  exhibits  are  deemed  ad- 
mitted in  evidence. 

Item  1 — Exhibit — Plaintiffs*  E — Indictment  filed 
December  2, 1947.  Filing  date — December  31,  1947. 
annexed  to  complaint- 
Item  2 — Exhibit — Defendants'  L — Certificate  as 
to  the  drawing  of  the  1948  grand  jury.  Filing  date — 
January  17,  1948,  filed  in  Civil  No.  828  supplement- 
ing motion  filed  January  14,  1948. 
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Item  3— Exhibit— Defendants'  N— Rules  of  Su- 
preme Court  of  Hawaii  relating  to  grand  juries. 
Filing  date — January  20,  1948,  ap})ended  to  motion. 

8.  It  is  Stipulated  that  subject  to  all  legal  objec- 
tions on  the  i)art  of  the  defendants  the  following 
exhibits  in  Civil  828  shall  be  deemed  in  evidence  in 
this  case : 

Defendants'  Exhibit  C-1,  Certificate  of  Disqualifi- 
cation of  Judge  Wirtz,  filed  in  Civil  No.  828  Decem- 
ber 8,  1947  with  the  return  to  the  order  to  show 
cause ; 

Defendants'  Exhibit  C-2,  Supplemental  Certifi- 
cate of  Disqualification  of  Judge  AVirtz,  filed  in  Civil 
No.  828  on  December  8,  1947  with  the  return  to  the 
order  to  show  cause  ; 

Defendants'  Exhibit  D,  Order  and  Authorization 
to  Judge  A.  M.  Cristy,  filed  in  Civil  No.  828  on  De- 
cember 8,  1947  with  the  return  to  the  order  to  show 
cause ; 

Defendants'  Exhibit  E,  motions  and  challenges  to 
the  grand  jury  made  by  Barbosa  and  certain  others 
not  parties  to  this  case  (being  plaintiffs  in  Civil  No. 
828),  filed  in  Civil  No.  828  on  December  8,  1947  with 
the  return  to  the  order  to  show  cause. 

9.  It  is  Stix)ulated  that  the  record  of  the  pro- 
ceedings before  the  Honorable  A.  M.  Cristy,  includ- 
ing the  testimony  taken  as  transcribed  by  the  court 
reiDorter  of  the  Second  Judicial  Circuit,  said  tran- 
script of  record  having  been  heretofore  filed  in  this 
court,  shall  be  deemed  in  evidence  in  this  case  with 
the  same  effect  as  if  said  testimony  were  adduced 
by  the  respective  parties  in  this  court,  the  entire 
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record  also  being  deemed  in  evidence  before  this 
court,  subject  to  all  legal  objections  not  hereinabove 
waived. 

10.  It  is  Stipulated  that  the  exliibits  received  by 
said  Honorable  A.  M.  Cristy,  upon  production  in 
this  coui't,  shall  be  deemed  in  evidence  in  this  case, 
subject  to  all  legal  objections  not  hereinabove 
waived. 

11.  All  2)arties  reserve  the  right  to  introduce 
such  further  evidence  and  exhibits  as  may  be  ma- 
terial. 

Dated  at  Honolulu,  T.  H.,  this  22nd  day  of  April, 
1948. 

/s/  RHODA  Y.  LEWIS, 

Assistant  Attorney  General, 
Territoiy  of  Hawaii. 

/s/  WENDELL  F.  CROCKETT, 
Deputy  Comity  Attorney, 
Comity  of  Maui. 

Attorneys  for  Defendants. 

/s/  HARRIETT  BOUSLOG, 

/s/  :mter  c.  symoxds, 

Attorneys  for  Plaintiffs. 
[Endorsed] :  Filed  April  23,  1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  above  named  other  than 
the  persons  named  individually  and  as  grand  jurors 
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of  the  County  of  Maui,  who  have  not  been  served, 
and  for  answer  to  the  complaint  herein: 

I. 
Deny   all    the   material    allegations   thereof   not 
stipulated  by  the   stipulation   between  the   parties 
dated  April  22,  1948. 

II. 

Aver  that  the  indictment  against  the  individual 
plaintiffs  other  than  Rania  was  made  and  returned 
upon  evidence  presented  to  the  grand  jury  jjertain- 
ing  to  incidents  and  occurrences  at  Paia,  Island  of 
^laui.  County  of  Maui.  Second  Judicial  Circuit, 
Territory  of  Hawaii,  hereinbelow  set  forth,  and 
upon  evidence  presented  to  the  grand  jury  concern- 
ing the  participation  of  the  plaintiffs  in  the  of- 
fenses then  and  thereby  committed,  to  wit :  that  on 
the  16th  day  of  October,  1946,  the  said  plaintiffs 
with  divers  other  persons  the  total  numbering  in 
excess  of  500,  having  assembled  together,  and  hav- 
ing organized  and  formed  a  picketing  line  on  the 
public  highway  between  the  office  and  mill  of  Maui 
Agricultural  Company,  Limited,  at  said  Paia.  be- 
ing so  assembled  together,  when  requested  hy  As- 
sistant Chief  of  Police  Freita?  to  permit  entry  on 
said  mill  premises  of  Maui  Agricidtural  Company, 
Limited,  by  Benedict  Xelson  Soiiza.  TTilliam  Souza, 
William  Moniz.  TTilliam  K.  Kaholokida  and  Con- 
rade  P.  Corden.  employees  of  said  company,  the 
plaintiffs  ^vith  other  umiamed  persons  in  a  violent, 
tmnulttious  and  threatening  maimer  and  uttering 
threats  of  violence,  did  foim  into  a  massed  block 
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and  did  surge  forward  and  did  shove,  ]3ush  and 
assault  the  said  Benedict  Xelson  Souza,  William 
Souza,  William  Moniz,  William  K.  Kaholokula  and 
Conrade  P.  Corden  and  the  escorting  police  officers, 
and  by  such  shoving,  pushing  and  assaulting  as 
aforesaid  did  intimidate,  terrify  and  prevent  such 
employees  from  proceeding  across  said  public  high- 
way and  from  proceeding  to  their  place  of  employ- 
ment, and  from  engaging  in  their  employment ;  that 
the  said  plaintiffs  and  other  persons  by  participat- 
ing in,  promoting,  aiding,  and  abetting  such  violent, 
tiunultuous  and  threatening  massing  into  a  block 
and  said  shoving,  pushing  and  assaulting  and  other 
actions  and  conduct  which  followed,  in  the  manner 
aforesaid,  did  act  unlawfully,  maliciously  and  with- 
out authority  in  law,  and  such  acts  were  not  lawful, 
peaceful  or  constitutionally  protected  activities  of 
free  speech  or  press,  peaceable  assemblage,  or 
peaceful  picketing. 

Dated  at  Honolulu,  T.  H.,  this  22nd  day  of  April, 
1948. 

/s/  RHODA  Y.  LEWIS, 

Assistant  Attorney  General, 
Territory  of  Hawaii. 

/s/  WEXDELL  F.  CEOCKETT, 
Deputy  County  Attorney, 
County  of  Maui. 

Attorneys  for  Defendants. 

[Endorsed]  :     Filed  April  23,  1948. 
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Item  63. 

[Note]:  Order  consolidating  for  hearing  and 
trial  Civil  Nos.  828  and  836,  filed  April  23,  1948,  is 
the  same.  Set  out  on  pages  348  to  349  in  volume  I 
Civil  No.  828. 


Item  64. 

[Note] :  Opinion  of  the  court  filed  December  27, 
1948,  is  the  same  as  that  in  Civil  No.  828.  Set  out 
on  pages  370  to  520  in  volume  I  Civil  No.  828. 


Item  65. 

[Note] :  Order  amending  opinion  of  December 
27,  1948,  filed  January  18,  1949,  is  the  same  as  that 
in  Civil  No.  828.  Set  out  on  pages  521  to  522  in 
volume  I  Civil  No.  828. 


Item  66. 

[Note]  :  Motion  suggesting  the  abatement  of  the 
action  as  to  the  defendants  E.  R.  Bevins,  individu- 
ally and  as  County  Attorney  for  the  County  of 
Maui,  and  Wendell  F.  Crockett,  individually  and  as 
Deputy  to  the  County  Attorney  for  the  County  of 
Maui,  and  for  the  dismissal  of  the  action  as  to  them 
and  affidavit,  filed  by  Walter  D.  Ackerman,  Jr., 
Attorney  General  of  Hawaii,  January  20,  1949,  in 
Civil  No.  836  as  well  as  Civil  No.  828,  was  in  the 
same  form  as  that  filed  for  Civil  No.  828.  Set  out 
on  pages  523  to  525  in  volume  I  of  Civil  No.  828. 
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Item  67. 

[Note]  :  Order  (rule  to  show  cause)  of  February 
23,  1949,  issued  in  Civil  No.  836  as  well  as  Civil 
No.  828,  was  in  the  same  form  as  that  issued  in 
Civil  No.  828,  except  that  Jean  Lane,  Chief  of 
Police  of  the  County  of  Maui,  was  not  ordered  to 
show  cause.  Set  out  on  pages  525  to  529  in  volume 
I  Civil  No.  828. 


Item  68. 

[Note] :  Return  to  rule  to  show  cause  filed  by 
Walter  D.  Ackerman,  Jr.,  Attorney  General  of 
Hawaii,  Harold  L.  Du^Donte,  County  Attorney  for 
the  County  of  Maui,  and  Thomas  Ogata,  Deputy 
County  Attorney  of  the  County  of  Maui,  March  10, 
1949,  in  Civil  No.  836  as  well  as  Civil  No.  828  is  in 
the  same  form  as  that  filed  for  Civil  No.  828,  except 
for  the  omission  of  Jean  Lane  and  changes  in  word- 
ing so  as  to  make  proper  references  to  the  respec- 
tive causes.  Set  out  on  pages  530  to  537  in  volume 
I  Civil  No.  828. 


Item  70. 

[Note] :  Return  of  E.  R.  Bevins  to  order  to 
show  cause,  dated  March  8, 1949  and  filed  in  propria 
persona  March  11,  1949  in  Civil  No.  836  as  well  as 
Civil  No.  828  is  in  the  same  form  as  that  filed  for 
Civil  No.  828.  Set  out  on  pages  538  to  539  in  vol- 
ume I  Civil  No.  828. 
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Item  71. 

[Note]  :  Return  of  Wendell  F.  Crockett  to  order 
to  show  cause,  dated  March  11,  1949  and  filed  in 
propria  persona  March  12,  1949  in  Civil  No.  836 
as  well  as  Civil  No.  828,  is  in  the  same  form  as  that 
filed  for  Civil  No.  828.  Set  out  on  pages  539  to  541 
in  volume  I  Civil  No.  828. 


Item  73. 

[Note] :  Order  discharging  rule  to  show  cause, 
filed  March  24,  1949,  made  in  Civil  No.  836  as  well 
as  Civil  No.  828,  is  in  the  same  form  as  that  made 
in  Civil  No.  828.  Set  out  on  pages  541  to  542  in 
volume  I  Civil  No.  828. 


In  the  United  States  District  Court 

For  the  District  of  Hawaii 

Civil  No.  836 

INTERNATIONAL      LONOSHOREMEN'S      & 

WAREHOUSEMEN'S  UNION,  et  al.. 

Plaintiffs, 

vs. 

WALTER  D.  ACKERMAN,  JR.,  et  al.. 

Defendants. 
DECREE 

This  cause  having  come  on  to  be  heard  before 
the  Honorable  John  Biggs,  Jr.,  a  circuit  judge  of 
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the  Third  Judicial  Circuit  of  the  United  States, 
designated  and  assigned  by  the  Honorable  Fred  M. 
Vinson,  The  Chief  Justice  of  the  United  States,  to 
act  as  a  circuit  judge  in  the  Xinth  Judicial  Circuit 
of  the  United  States  and  to  discharge  all  the  official 
duties  of  a  circuit  judge  thereof  as  appears  from 
the  order  of  designation  and  assignment,  and  also 
designated  and  assigned  by  the  Honorable  Francis 
A.  Garrecht,  Senior  United  States  Circuit  Judge  of 
the  Ninth  Judicial  Circuit  of  the  United  States,  to 
hold  the  District  Court  of  the  United  States  for  the 
District  of  Hawaii  as  appears  from  that  order  of 
designation  and  assignment,  and  before  the  Honor- 
able George  B.  Harris,  a  judge  of  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  designated  and  assigned  by  the 
Honorable  Francis  A.  Garrecht,  Senior  United 
States  Circuit  Judge  for  the  Ninth  Judicial  Circuit 
of  the  United  States  as  aforesaid,  to  hold  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Hawaii,  and  before  the  Honorable  Delbert  E. 
Metzger,  Senior  District  (now  Chief)  Judge  of 
the  Distri-ct  Court  of  the  United  States  for  the 
District  of  Hawaii,  the  Honorable  Delbert  E.  Metz- 
ger  having  called  to  his  assistance  to  hear  and  to 
determine  the  above  entitled  cause,  pursuant  to 
Section  266  of  the  Judicial  Code  of  1911,  the  Honor- 
able John  Biggs,  Jr.,  a  circuit  judge  of  the  Third 
Judicial  Circuit  of  the  United  States  designated 
and  assigned  as  aforesaid  to  act  as  a  circuit  judge 
of  the  Ninth  Judicial  Circuit  of  the  United  States 
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and  to  discharge  all  the  official  duties  of  a  judge  of 
that  circuit,  and  the  Honorable  George  B.  Harris, 
a  judge  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  and  the 
Court  having  reserved  for  further  consideration 
the  applicability  of  the  provisions  of  Section  266  of 
the  Judicial  Code  of  1911,  stating  that  all  three 
judges  would  sit  to  hear  and  determine  the  above 
entitled  cause,  and 

The  Court  having  proceeded  to  hearing  of  the 
motions  filed  by  defendants  on  January  20,  1948 
and  of  the  application  for  preliminary  injunction, 
and 

The  Court  on  April  19,  1948  having  denied  de- 
fendants' motions  save  that  those  portions  of  the 
motions  going  to  the  dismissal  of  the  actions  as  to 
particular  defendants  were  reserved  for  further 
consideration,  and 

As  to  the  application  for  preliminary  injunction, 
the  Court  having  ruled  that  it  would  consider  the 
matters  presented  by  defendants'  motions  as  con- 
stituting their  return  to  the  order  to  show  cause 
why  such  preliminary  injunction  should  not  issue, 
and  said  application  for  preliminary  injunction 
having  been  consolidated  for  further  hearing  with 
the  application  for  a  permanent  injunction,  by 
agreement  of  the  parties,  and  this  cause  having 
been  consolidated  for  trial  with  Civil  No.  828,  and 
both  causes  having  been  set  for  trial  on  April  23, 
1948,  and  having  come  on  for  trial  on  that  date,  and 

The  defendants  at  the  outset  of  the  trial  hav- 
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ing  taken  and  having  thereafter  preserved  objec- 
tions to  the  entire  testimony  and  exhibits  relating 
to  the  grand  jury,  and  the  Court  having  reserved 
for  further  consideration  the  question  whether  such 
testimony  and  exhibits  should  be  struck,  and 

The  parties  having  made  various  other  motions 
to  strike  testimony  or  documentary  evidence  which 
were  reserved  for  later  disposition,  and 

The  defendants  at  the  end  of  plaintiffs'  direct 
case  having  moved  to  dismiss  the  action  on  all  of  the 
grounds  stated  in  their  previous  written  motion  and 
on  the  ground  that  the  proof  had  not  substantially 
altered  the  case,  and  the  Court  having  reserved  this 
matter  for  later  disposition,  and 

The  cause  having  been  fully  heard  on  the  merits, 
and  the  Court  having  made  and  filed  herein  its 
opinion,  containing  all  necessary  findings  of  fact 
and  conclusions  of  law  as  contemplated  by  Rule 
52(a)  of  the  Federal  Rules  of  Ci^al  Procedure, 
and 

The  opinion  of  the  Court  having  been  filed  on 
December  27,  1948  and  it  appearing  from  the  mo- 
tion and  affidavit  of  Walter  D.  Ackerman,  Jr.,  At- 
torney General  of  Hawaii,  that  the  defendants  E.  R. 
Bevins  and  Wendell  F.  Crockett,  respectively 
County  Attorney  and  Deputy  County  Attorney  of 
Maui  County,  ceased  to  hold  their  respective  offices 
on  or  about  January  3,  1949  and  that  Harold  L. 
Duponte  was  elected  County  Attorney  for  the 
County  of  Maui  and  took  office  on  or  about  January 
3,   1949   and  that   Thomas   Ogata   is   now   Deputy 
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County  Attorney  of  Maui  County,  and  the  allega- 
tions of  the  motion  and  affidavit  not  having  been 
denied  by  the  plaintiffs  and  being  conceded  by  all 
parties  to  be  true,  and  the  said  Walter  D.  Acker- 
man,  Jr.,  Attorney  General  of  Hawaii  having  moved 
to  dismiss  the  action  as  to  the  defendants  Bevins 
and  Crockett  as  moot,  now  therefore. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
That: 

1.  This  decree  is  rendered  by  the  judges  above 
named  as  a  specially  constituted  three-judge  court 
under  sections  2281  and  2284  of  revised  Title  28, 
United  States  Code,  or  in  the  alternative,  if  these 
provisions  be  inapplicable  in  the  United  States  Dis- 
trict Court  for  the  District  of  Hawaii,  then  as  the 
United  States  District  Court  for  the  District  of 
Hawaii  comprised  of  three  judges  sitting  en  banc. 

2.  This  decree  is  binding  on  the  defendants  Wal- 
ter D.  Ackerman,  Jr.,  individually  and  as  Attorney 
General  of  the  Territory  of  Hawaii,  and  his  agents 
and  deputies  and  successors  in  office,  and  upon  the 
defendants  E.  E.  Bevins  and  Wendell  F.  Crockett 
individually. 

3.  The  action  is  dismissed  as  to  the  defendants 
E.  R.  Bevins  and  Wendell  F.  Crockett  in  their  re- 
spective capacities  as  County  Attorney  for  the 
County  of  Maui  and  Deputy  County  Attorney  for 
the  County  of  Maui,  they  having  ceased  to  hold 
office  on  or  about  January  3,  1949. 

4.  The  action  is  dismissed  as  to  the  defendants 
Ingram  H.  Stainback,  individually  and  as  Governor 
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of  the  Territory  of  Hawaii,  Cable  A,  Wirtz,  indi- 
vidually and  as  Circuit  Court  Judge  and  Jury  Com- 
missioner of  the  County  of  Maui,  Augustine  Pombo 
and  Claude  E.  Chatterton,  individually  and  as  Jury 
Commissioners  of  the  County  of  Maui,  Kenneth 
Auld,  Edward  H.  Baldwin,  Richard  H.  Baldwin, 
Edward  S.  Bowmer,  Robert  P.  Bruce,  Alfred  S. 
Burns,  Ralph  O.  Cornwell,  Jack  Costa,  E.  Stanley 
Elmore,  Allen  H.  Ezell,  Henry  S.  S.  Fong,  Charles 
Goodness,  Walter  W.  Holt,  Irving  Maeda,  H.  S. 
Peterson,  John  Plunkett,  Paul  H.  Reinhart,  An- 
thony A.  Tarn,  Charles  E.  Thompson,  Wai  Ken 
Tom,  and  Joseph  H.  Trask,  individually  and  as 
Grand  Jurors  of  the  County  of  Maui. 

5.  This  decree  shall  inure  to  the  benefit  of  the 
plaintiff  International  Longshoremen's  and  Ware- 
housemen's Union,  a  voluntary,  miincorporated  as- 
sociation and  labor  union,  and  to  the  plaintiff  An- 
tonio T.  Rania,  as  a  member  of  the  International 
Longshoremen's  and  Warehousemen's  Union  and 
as  president  of  the  United  Sugar  Workers,  Inter- 
national Longshoremen's  and  Warehousemen's 
Union  Local  142,  and  in  a  representative  capacity 
for  and  on  behalf  of  said  International  Longshore- 
men's and  Warehousemen's  Union  and  Local  142 
and  the  members  thereof. 

6.  The  defendants'  objections  to  the  testimony 
and  exhibits  relating  to  the  grand  jury  are  over- 
ruled and  the  motion  to  strike  the  same  denied,  and 
all  other  motions  of  any  of  the  parties  to  strike 
testimony  or  documentary  evidence  are  denied. 
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7.  The  defendants'  motion  to  dismiss  the  action 
at  the  end  of  the  plaintiffs'  direct  case  is  denied. 

8.  All  of  the  defendants'  motions  made  January 
20,  1948  and  denied  April  19,  1948,  having  been 
reconsidered,  are  denied. 

9.  The  unlawful  assembly  and  riot  law  of  the 
Territory  of  Hawaii,  as  contained  in  chapter  277 
of  the  Revised  Laws  of  Hawaii  1945,  is  void  as 
unconstitutional . 

10.  The  conspiracy  law  of  the  Territory  of  Ha- 
waii, as  contained  in  chapter  243  of  the  Revised 
Laws  of  Hawaii  1945,  is  void  as  unconstitutional. 

11.  The  persons  bound  by  this  decree,  as  stated 
in  paragraph  2  hereof,  are  restrained  from  proceed- 
ing with  the  prosecution  commenced  in  October, 
1946,  against  the  i^lain tiffs  Joseph  Kaholokula,  Levi 
Kealoha,  Benjamin  Kahaawinui,  Benjamin  Awana, 
Leocadio  Baldovi,  Soichi  Doi,  Yoshio  Nagata,  Lio- 
nel Hanakahi,  Jack  Hao,  Koichi  Ito,  David  Kina, 
George  Kukahiko,  Charles  Reveira,  Takeshi  Shi- 
mano,  Joseph  Sebastin  Abreu,  Richard  Ah  Lee  Sam, 
Frank  R.  Alvares,  Lambert  Apo,  William  Auweloa, 
Alfred  Boteilho,  Harry  Boteilho,  Antone  Callido, 
Thomas  Coelho,  John  Corniel,  John  Cravalho,  Dan- 
iel Corniel,  Calixtro  Clason,  Kiyoto  Doi,  Ernest  Fei- 
teira,  James  Beristo  Flores,  Frank  Franco,  Julio 
Franco,  Ernest  Fernandez,  Hiroshi  Fukushima, 
Pulehu  Fukushima,  Antone  Gouveia,  Louis  Her- 
reira,  Joseph  Hu,  Juan  Hara,  James  F.  Higa, 
Edward  Gomes  Jardin,  Hai  Choo  Kim,  Ernest 
Kaea,  John  Kaio,  Solomon  Kealoha,  Martin  Lacio, 
George    Lindsey,    George    Martins,    Fred    Carlos 
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Mecleiros,  Charles  Paulos  Moniz,  Jolin  Nascimento, 
Buta  Nakasone,  Kiyoto  Ogata,  John  Ortiz,  Law- 
rence Torres  Pacheco,  Alfred  Perreira,  Raphael 
Perry,  Manuel  Perreira  Pico,  Henry  Leopoldo 
Ponce,  Manuel  Ponce,  Joe  Peters,  Joseph  Ponce, 
Rosario  Ramos,  Taroichi  Sasaoka,  Hitoshi  Sera, 
Masao  Sera,  Lawrence  E.  Shiroma,  Fermin  Soto, 
William  Sakaida,  Edward  Takemura,  Robert  Tani- 
guchi,  Takeji  Tomita,  Kiyoshi  Toska,  Antone  S. 
Vierra,  and  Masaru  Yoneda,  imder  any  complaint 
or  indictment  based  on  the  unlawful  assembly  and 
riot  statute  or  the  conspiracy  statute. 

12.  The  indictment,  at  Criminal  No.  2365,  re- 
turned by  the  Grand  Jury  of  the  County  of  Maui 
on  December  2,  1947  against  the  individual  plain- 
tiffs named  in  x^aragraph  11  is  void  and  is  and  shall 
be  held  for  nought,  the  said  Grand  Jury  having 
been  illegally  constituted  in  violation  of  the  pro- 
visions of  the  Constitution  of  the  United  States,  of 
the  laws  of  the  United  States  and  of  the  laws  of  the 
Territory  of  Hawaii. 

13.  The  plaintiffs  shall  recover  against  the  de- 
fendants their  costs  herein  expended,  but  shall  take 
nothing  by  way  of  damages. 

/s/  JOHN  BIGGS,  JR., 

Circuit  Judge. 
/s/  DELBERT  E.  METZGER, 

Chief  Judge. 
/s/  GEORGE  B.  HARRIS, 
District  Judge. 
Dated :     March  29th,  1949. 
[Entered]:     Mar.  29,  1949. 


vs.  I.L.W.U.  etc.  97 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  is  hereby  given  that  Walter  D.  Ackerman, 
Jr.,  individually  and  as  Attorney  General  of  the 
Territory  of  Hawaii,  defendant  above  named, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  the  final  judgment 
and  decree  entered  in  this  action  on  March  29, 
1949. 
Dated  this  26th  day  of  April,  1949. 

WALTER  D.  ACKERMAN,  JR., 
Individually  and  as  Attorney 
General  of  the  Territory  of 
Hawaii, 
By  /s/  RHODA  V.  LEWIS, 

Attorney  General,  Attorney 
for  Walter  D.  Ackerman,  Jr. 
[Endorsed] :     Filed  April  26,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  is  hereby  given  that  E.  R.  Bevins  and 
Wendell    F.    Crockett,    defendants    above    named, 
hereby  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  the  final  judgment 
and  decree  entered  in  this  action  on  March  29,  1949. 
Dated  this  22nd  day  of  April,  1949. 
/s/  E.  R.  BEVINS, 

In  Propria  Persona. 
/s/  WENDELL  F.  CROCKETT, 
In  Propria  Persona. 
[Endorsed]  :     Filed  April  26,  1949. 
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Item  78. 

[Note] :  Bond  on  appeal  executed  by  Walter  D. 
Ackerman,  Jr.,  individually  and  as  Attorney  Gen- 
eral of  the  Territory  of  Hawaii,  as  principal,  and 
United  States  Fidelity  and  Guaranty  Company  of 
Baltimore,  Maryland,  as  surely,  filed  April  28,  1949 
in  Civil  No.  836  as  well  as  Civil  No.  828,  is  in  the 
same  form  as  that  filed  for  Civil  No.  828,  except  for 
the  omission  of  Jean  Lane.  Set  out  on  pages  552 
to  557  in  volume  I  Civil  No.  828. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  AND 
DOCKET  RECORD  WITH  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT 

Upon  application  of  Walter  D.  Ackerman,  Jr., 
Attorney  General  of  the  Territory  of  Hawaii,  and 
good  cause  appearing  therefor: 

It  Is  Hereby  Ordered  that  the  time  of  all  of  the 
appellants  for  filing  the  record  on  appeal  and 
docketing  the  appeal  with  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  be  and  the  same  is 
hereby  extended  to  and  including  July  25,  1949. 

Dated  at  Honolulu,  T.  H.,  this  26th  day  of  May, 
1949. 

/s/  D.  E.  METZGER, 

U.  S.  District  Judge. 
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Approved : 

BOUSLOG  &  SYMONDS, 
By  /s/  HARRIET  BOUSLOG, 

Attorneys  for  Respondents. 

[Endorsed]:     Filed  May  29,  1949. 


Item  80. 

[Note] :  Suggestion  for  incorporation  in  the 
record  on  appeal  of  certain  matters  of  record  in  this 
court,  together  with  affidavit  and  letter,  filed  June 
23,  1949,  and  such  order  as  the  court  may  make 
relative  thereto,  is  the  same  as  that  printed  for 
Civil  No.  828.  Set  out  on  pages  558  to  564  in  vol- 
ume I  Civil  No.  828. 


Item  81. 

[Note]  :  Stipulation  and  order  for  the  consolida- 
tion of  Civil  Nos.  828  and  836  for  filing  of  the 
records  on  appeal  and  docketing  of  the  appeals, 
filed  June  27,  1949,  is  the  same  as  that  printed  for 
Civil  No.  828.  Set  out  on  pages  564  to  565  in  vol- 
ume I  Civil  No.  828. 


Item  83. 

[Note] :  Waiver  of  bond  on  appeal  as  to  ap- 
pellants Wendell  F.  Crockett  and  E.  R.  Bevins, 
filed  in  Civil  No.  836  as  well  as  Civil  No.  828,  is  in 
the  same  form  as  that  filed  for  Civil  No.  828.  Set 
out  on  page  566  in  volume  I  Civil  No.  828. 
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Item  84. 

[Note] :  Designations  of  record  on  appeal  are 
the  same  as  those  printed  for  Civil  No.  828.  Set  out 
on  pages  1949  to  1973  in  volume  IV  Civil  Nos.  828 
and  836. 


Item  84-A. 

[Note] :  Statements  of  points  on  appeal  pur- 
suant to  Rule  19,  subdivision  6,  Rules  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  are 
the  same  as  those  printed  for  Civil  No.  828.  Set 
out  on  pages  1974  to  1992  in  volume  IV  Civil  Nos. 
828  and  836. 
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[Endorsed] :  No.  12301.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Walter  D.  Acker- 
man,  Jr.,  individually  and  as  Attorney  General  of 
the  Territory  of  Hawaii,  Appellant,  vs.  Interna- 
tional Longshoremen's  &  Warehousemen's  Union, 
a  voluntary,  unincorporated  association  and  labor 
union,  et  al..  Appellees.  E.  R.  Bevins,  individually 
and  as  County  Attorney  for  the  County  of  Maui, 
and  Wendell  F.  Crockett,  individuall  and  as 
Deputy  to  the  County  Attorney  for  the  County 
of  Maui,  Appellants,  vs.  International  Longshore- 
men's &  Warehousemen's  Union,  a  voluntary  unin- 
corporated association  and  labor  union,  et  al..  Ap- 
pellees. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Territory  of 
Hawaii. 

Filed  July  23,  1949. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  Circuit  Court  of  the  Second  Judicial  Circuit 
Territory  of  Hawaii 

Criminal  No.  2412 
TERRITORY  OF  HAWAII 

vs. 

ABRAHAM  MAKEKAU,  ELPIDIO  SIRUET, 
MARIANO  BALDITA,  NARCISSO  SIPE,  and 
ANTONIO  MENDES, 

Defendants. 

Criminal  No.  2413 
TERRITORY  OF  HAWAII 

vs. 

DIEGO  BARBOSA,  JOHN  MAILE,  VICTOR 
DEGAMO,  HARRY  KAPENA  KAOPUIKI, 
ISAMI  A.  NITTA,  AH  SING  AH  HO,  JAMES 
KIAAIKALA,SHIGERU  YAGI,  BASILISO 
ARRUIZA,  MIDORI  ODA,  SHIGEYUKI 
MATSUURA, 

Defendants. 

January,  A.  D.  1947  Term 

(Monday,  September  15th,  1947,  9 :15  a.m.) 

TRANSCRIPT 

The  Court :     Call  the  cases,  Mr.  Clerk. 
Deputy  Clerk:     Criminal  No.  2412,  Territory  of 
Hawaii  vs.  Abraham  Makekau,  et  al. 
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The  Court:     There  is  another  one  also. 

Deputy  Clerk:  Criminal  No.  2413,  Territory  of 
Hawaii  vs.  Diego  Barbosa,  et  al. 

The  Court:     Are  counsel  ready?  [1*] 

Mr.  Resner:     Ready. 

Mr.  Crockett :  Ready  for  the  prosecution,  if  the 
Court  please. 

Mrs.  Bouslog:  May  it  please  the  Court,  I  think 
the  defendants  are  still  outside  the  court  room. 

The  Court :  It  is  up  to  counsel  to  bring  them  in. 
It  isn't  up  to  the  Court. 

(Defendants  called  into  court  room  by  Mrs. 
Bouslog.) 

Mrs.  Bouslog:  Your  Honor  all  the  defendants 
are  present  in  these  two  cases  except  one  of  the 
defendants — Baldua,  who  is  in  the  hospital. 

The  Court:  So  to  explain  the  discrepancy  that 
will  appear  in  the  minutes  as  to  the  opening  of 
court,  it  should  appear  that  the  Court  has  been 
waiting  on  counsel  and  not  counsel  on  the  Court. 

I  understand  that  there  has  been  filed  in  the  case 
an  amended  challenge  for  cause  of  the  Grand  Jury 
panel  as  a  whole  and  an  amended  challenge  to  the 
individual  grand  jurors.  Does  the  prosecution  resist 
the  challenge  or  concede. 

Mr.  Crockett:  The  prosecution  resists  the  chal- 
lenge, if  the  Court  please,  and  will  proceed  on  the 
hearing. 

The  Court:     You  may  proceed.    Is  counsel  for 


*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript. 
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the  defendants  presenting  the  challenge  presenting 
any  testimony?  [2] 

Mr.  Resner:  Yes,  if  the  Court  please.  The  mere 
statement  of  counsel  for  the  prosecution  that  they 
resist  the  challenge  is  not  sufficient,  as  I  see  it,  to 
disallow  the  amendment.  It  is  an  amendment  purely 
as  to  form  and  is  directed  to  the  discretion  of  the 
Court. 

The  Court:  I  think  counsel  misunderstood.  The 
Court's  question  was  directed  as  to  whether  they 
admitted  the  challenge  and  wanted  the  grand  jury 
dissolved  or  whether  or  not  they  resisted  the  chal- 
lenge and  wanted  to  proceed  to  set  forth  and  estab- 
lish your  challenge  as  set  forth  in  your  amended 
challenge. 

Mr.  Resner:  I  see,  because  we  proceed  on  the 
amended  challenge,  and  I  direct  the  Court's  atten- 
tion to  the  fact  that  the  amendment  was  filed  simply 
to  include  the  proposition  that  we  challenge  not 
only  the  grand  jury  as  a  whole,  the  fifty  members 
thereof,  but  the  array  of  persons  who  are  intended 
to  take  possible  action  against  these  defendants; 
namely,  the  array  of  twenty-one  grand  jurors.  We 
object  to  both  the  panel  as  a  whole  and  the  array 
as  such  in  this  case. 

The  Court:  I  understand  you  are  proceeding  on 
the  amended  challenge,  and  if  you  have  any  testi- 
mony to  offer  the  Court,  please  proceed. 

Mr.  Resner:  Yes,  very  well.  I  might  state  by 
way  of  preface  what  it  is  we  expect  to  show  to  the 
Court. 

The  Court:     Make  it  brief,  please.  [3] 
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Mr.  Resner:  The  theory  upon  which  we  proceed 
is  that  the  instant  grand  jury  as  a  whole  and  the 
array  in  this  particular  case  is  not  a  representa- 
tive grand  jury,  not  a  democratic  grand  jury,  not  a 
cross  section  of  the  community,  and,  therefore,  not 
an  impartial  and  fair  grand  jury  to  which  any  per- 
sons, and  particularly  these  defendants,  in  a  crim- 
inal case  are  entitled  under  the  Constitution  and 
laws  of  the  United  States  of  America  and  of  the 
Territory  of  Hawaii  and  the  Organic  Act  of  the 
Territory.  We  contend  that  there  has  been  an  arbi- 
trary and  deliberate  exclusion  of  members  of  the 
so-called  working  class  group  and  a  deliberate  inclu- 
sion of  members  of  the  so-called  employer  or  owner 
group  so  that  it  is  not  representative  of  the  popula- 
tion over  which  this  court  exercises  jurisdiction. 

Secondly,  we  contend  that  there  has  been  an  arbi- 
trary- and  unfair  discrimination  with  regard  to  the 
racial  composition  of  the  grand  jury  in  that  i)ersons 
of  non-caucasian  origin  have  been  arbitrarily  and 
systematically  excluded  and  those  of  Caucasian 
origin  have  been  systematically  and  arbitrarily 
included,  so  that  the  population  make-up  of  the 
grand  jury  on  a  racial  basis  is  not  representative 
of  the  area  over  which  this  court  exercises  juris- 
diction. 

Next,  we  contend  that  since  admittedly  there  are 
no  women  upon  the  grand  jury  or  the  array  that 
that  constitutes  a  violation  of  the  Organic  Act,  the 
statutes  [4]  of  the  Territory,  of  the  Nineteenth 
Amendment  to  the  Constitution  of  the  United  States, 
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and  the  Fifth,  Sixth  and  Fourteenth  Amendments; 
and  the  arbitrary  exclusion  of  women  from  the 
grand  jury  is  unconstitutional  and  vitiates  it  as  a 
whole. 

Those  in  the  main  are  the  three  particularly 
imi)ortant  points  that  we  stress. 

We  also  will  demonstrate  to  the  Court  that  a 
Territorial  requirement  that  a  grand  juror  under- 
standably, as  the  statute  employs  the  term,  must 
speak,  write  and  use  the  English  language  is  such 
that  it  vests  in  the  jury  commissioners  and  in  the 
Court  arbitrary  power  to  set  up  their  own  standards 
of  education  for  membership  on  the  grand  jury, 
as  a  result  of  which  the  grand  jury  is  not  represen- 
tative of  the  educational  groups  in  the  community — 
even  though  those  educational  groups  having  less 
formal  education  than  some  will  be  proper  grand 
jurors — and  that  the  statute  permits  the  Court  and 
the  commissioners  to  discriminate,  and  they  have 
discriminated  in  that  regard. 

Now,  if  the  Court  please,  we  will  call  as  our  first 
witness,  Mr.  John  Reinecke. 

JOHN  E.  REINECKE 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [5] 

Direct  Examination 
By  Mr.  Resner : 
Deputy  Clerk :     Please  state  your  name. 
Witness:     John  E.  Reinecke. 
Mr.  Resner:     If  your  Honor  please,  before  we 
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(Testimony  of  John  E.  Reinecke.) 
proceed  to  question  Mr.  Reinecke,  I  assume  that  the 
Court  will  take  judicial  notice  of  the  names  and 
addresses    and    other    data    concerning    the    grand 
jurors  on  the  instant  panel  and  instant  array. 

The  Court:  The  matter  is  before  the  Court  as 
far  as  this  record  shows  and  any  such  reference  to 
the  same  may  be  made  by  either  counsel. 

Mr.  Resner:  Very  well.  I  think  that  we  shall 
have  a  list  of  those  jurors  and  their  addresses  in 
evidence. 

The  Court:     That  is  up  to  counsel. 

Mr.  Resner:  Very  well,  but  I  assume  that  the 
Court  had  such  a  record  available,  and  if  not,  we 
will  produce  it. 

Now,  Mr.  Reinecke,  will  you  state  your  full  name, 
please  ? 

AVitness:     John  E.  Reinecke. 

Q.     Your  address,  sir? 

A.     1555  Piikoi  vStreet,  Honolulu. 

Q.     And  what  is  your  profession? 

A.     A  school  teacher. 

Q.     At  what  place? 

A.     At  Farrington  High  School,  Honolulu.  [6] 

Q.  How  long  have  you  enjoyed  that  position,  Mr. 
Reincke  ? 

A.  I  have  been  in  the  present  position  three 
years — beginning  my  fourth  year. 

Q.     What  subjects  do  you  teach  there? 

A.     I  teach  English  and  Social  Studies. 

Q.  And  what  do  your  courses  in  Social  Studies 
include  ? 
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(Testimony  of  John  E.  Reinecke.) 

A.  Generally,  it  is  usually  called  Civics;  that  is, 
Government  with  a  smattering  of  Economics  and 
Sociology. 

Q.     What  is  your  educational  backgroimd? 

A.  I  have  Bachelor's  degree;  an  M.  A.,  1935, 
from  the  University  of  Hawaii;  Ph.D.,  1937,  Yale. 

Q.     In  what  did  you  take  your  Doctor's  degree? 

A.     In  the  field  of  race  relations. 

Q.     And  when  did  you  obtain  your  Ph.D.  ? 

A.     1937. 

Q.     Have  you  been  teaching  since  then  % 

A.     I  have. 

Q.     What  was  your  first  teaching  position? 

A.     One  year  at  the  University  of  Hawaii. 

Q.     What  did  you  teach  there  ? 

A.     Sociology  and  Anthropology. 

Q.     What  was  your  next  teaching  position? 

A.     In  the  public  school  system  of  Hawaii. 

Q.     And  what  course  did  you  teach  there  ? 

A.     English  and  Social  Studies.  [7] 

Q.  Now^,  do  you  have  some  particular  field  of 
work  in  which  you  have  specialized  so  far  as  your 
study  and  work  are  concerned? 

A.  Yes,  I  have  two.  One  of  them  is  the  one  in 
which  I  have  done  a  great  deal  of  academic  work. 
That  is  sociology  of  languages.  The  other  is  one 
in  which  I  have  been  interested  for  the  past  eight 
or  nine  years — the  development  of  labor  relations 
in  Hawaii,  and,  incidentally,  the  effect  of  labor 
relations  upon  race  relations. 
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(Testimony  of  John  E.  Reinecke.) 

Q.     Now,  just 

A.  May  I  add  that  I  have  in  the  past  two  years 
and  a  half  studied  to  some  extent  the  industrial 
structure  of  Hawaii. 

Q.  Now,  what  material  have  you  gone  to  in  con- 
nection with  your  study  of  labor  relations  and 
industrial  activity  and  composition  of  the  Territory 
of  Hawaii. 

A.     You  mean  written  sources? 

Q.     Written  sources. 

A.  Largely  to  government  reports,  to  finance 
reports,  and  a  great  deal  of  the  material  one  has  to 
pick  up  here  and  there  from  newspapers  in  Hawaii. 
Also  a  certain  amount  is — particularly  on  the  labor 
side — is  gained  by  personal  contacts. 

Q.  Mr.  Reinecke,  with  regard  to  the  County  of 
Maui  and  the  Islands  of  Maui,  Lanai  and  Molokai, 
which  make  up  the  county,  could  you  tell  us  some 
of  the  [8]  results  of  your  studies  and  investigations 
on  the  occupational  make-up  of  the  county  ? 

A.  I  have — I  don't  have  the  figures  in  hand  here 
of  the  occupational  distribution  for  Maui  County. 
I  believe  that  Mr.  Harry  Oshima,  who  is  present 
here,  has  that.  However,  I  prepared  some  material 
on  the  firms  which  dominate  the  economy  of  this 
county. 

Q.  Well,  let's  go  into  that  proposition  from  the 
question  of  business  ownership  in  Maui  County,  and 
would  you  tell  us  please  what  your  study  reveals  in 
that  regard. 
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(Testimony  of  John  E.  Reinecke.) 

A.  Yes.  Maui  County  is  essentially  an  agricul- 
tural county.  The  industry  here  is  incidental  to  the 
production  of  pineapple  and  sugar  cane.  And  in 
this  county,  which  is  made  up  of  three  islands  of 
any  importance,  there  are  ten  j^lantation  units;  also 
some  four  or  five  subsidiary  firms,  subsidiaiy  to 
these  plantations. 

Q.     Would  you  give  us  those  firms'? 

A.  Yes.  And  there  are  about  four  or  five  large 
ranches.   These  firms  are  as  follows: 

Q.  In  giving  us  the  names  of  the  firms,  could  you 
also  indicate  what  particular  kind  of  business  or 
acti^rity  they  carry  on  ? 

A.     Yes,  I  can  do  that. 

Q.     All  right.   Proceed  then.  [9] 

A.  I  will  list  first  the  plantation  units.  On  the 
Island  of  Lanai,  there  is  the  Hawaiian  Pineapple 
Company  Plantation.  On  the  Island  of  Molokai, 
there  are  tw^o  pineapple  plantations,  one  conducted 
by  California  Packing  Corporation  and  the  other  by 
Libby,  McNeill  and  Libby;  and  one  large  ranch, 
Molokai  Ranch,  Limited.    On  this  island,  there 

Q.  When  you  refer  to  "this  island"  you  mean 
Maui  1 

A.  On  this  island,  Maui,  there  is  Hawaiian  Com- 
mercial and  Sugar  Company,  Limited;  Maui  Agri- 
cultural Company,  Limited ;  Pioneer  Mill  Company, 
Limited — which  incidentally  has  a  wholly  owned 
subsidiary  called  Lahaina  Ice  Company,  Limited; 
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and  finally,  Wailuku  Sngar  Company.    Those  are 

the  four  sugar  companies. 

Q.  Now,  the  four  you  have  mentioned  just  pre- 
viously, starting  with  Maui,  are  the  four  sugar 
producing  companies?   Now 

A.  That  is  true— H.  C.  &  S.,  M.  A.,  Pioneer 
Mill,  and  Wailuku  Sugar. 

Q.  I  don't  think  you  mentioned  it,  but  Hawaiian 
Pineapple  Company  of  Lanai  and  CALPAC  and 
Libby,  McNeill  &  Libby  and  Molokai  Ranch  are  all 
pineapple  producing  companies'? 

A.     Molokai  Ranch  is  a  cattle  ranch. 

Q.     Molokai  Ranch  is  a  cattle  ranch  ? 

A.  Yes.  The  other  three  are  pineapple  pro- 
ducers. I  [10]  think  that  the  Hawaiian  Pineapple 
Company  also  has  a  ranch,  incidentally.  It  is  com- 
mon practice  for  the  plantations  to  conduct  ranches 
on  some  of  their  land. 

Then,  further,  on  this  Island  there  are  three 
pineapple  units — Baldwin  Packers,  Limited — plan- 
tation and  cannery;  a  branch  of  Libby,  McNeill  & 
Libby ;  and  Maui  Pineapple  Company,  Limited. 

Q.     Those  three  are  what,  Mr.  Reinecke? 

A.     Those  are  pineapple  producers. 

Q.     These  are  canneries,  are  they,  here? 

A.  Canneries  and  plantations.  There  are  several 
large  ranches,  outstanding  among  which  are  Halea- 
kala  Ranch,  Limited;  Ulupalakua  Ranch,  Limited; 
and  Hana  Ranch,  Limited.  Hana  Ranch  was  for- 
merly the  Kaeleku  Sugar  Company.  The  growing  of 


vs.  I.L.W.TJ.  etc.  511 

(Testimony  of  John  E.  Reinecke.) 

sugar  has  been  discontinued.  The  place  now  is  run 

as  a  ranch  hotel. 

Now,  there  are  several  subsidiary  companies. 
American  Can  Company  has  a  small  factory  on  this 
Island  servicing  the  three  pineapple  canneries. 
There  is  an  East  Maui  Irrigation  Company  owned 
by  H.  C.  &  S.  and  M.  A.  Company.  There  is  Kahu- 
lui  Railroad  Com])any,  almost  wholly  owned  by 
H.  C.  &  S. ;  and  Maui  Electric  Company  which  is 
dependent  upon  H.  C.  &  S.  for  its  power.  And  I 
should  perhaps  explain  what  the  connections  of  each 
of  these  firms  are.  [11] 

Q.     The  connections  between  themselves? 

A.  Yes,  and  also  the  control  that  is  exercised 
over  them. 

Q.  All  right,  will  you  give  us  that  information 
next,  Mr.  Reinecke  1 

A.  Yes.  Three  of  the  firms  represented  are  main- 
land corporations — American  Can  Company,  Cali- 
fornia Packing  Corporation,  and  Libby,  McNeill  & 
Libby.  All  the  rest  are  mostly  connected  with  one 
or  another  of  the  "big  five"  factors.  For  example, 
the  Hawaiian  Pineapple  Company  is  connected 
with  Castle  &  Cooke,  Limited,  which  owns  18% 
of  the  stock  and  acts  as  its  agent.  Pioneer  Mill 
Company  is  connected  with  American  Factors, 
Limited,  which  owns  26%  of  its  stock.  The  Wailuku 
Sugar  Company  is  represented  by  C.  Brewer  Com- 
pany, Limited.  The  remainder  of  the  firms  are 
closely  tied  in  with  Alexander  &  Baldwin,  Limited. 
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This  firm,  Alexander  &  Baldwin,  Limited,  acts  as 
agent  for  all  of  them  except  Haleakala  Ranch  Com- 
pany and  Maui  Electric  Company. 

Q.     It  acts  for  which,  Mr.  Reinecke  ? 

A.  It  acts  as  agent  for  all  except  Haleakala 
Ranch  and  Maui  Electric  Company. 

Q.     Acts  for  all  which"? 

A.  All  these  remaining  firms  with  the  exception 
of  Hana  Ranch. 

Q.  And  the  ones  that  you  have  named  there  have 
connections  with  either  Castle  &  Cooke  and  Ameri- 
can Factors  [12]  or  C.  Brewer "? 

A.  That's  right.  Kaeleku  Sugar  Company  used 
to  be  represented  by  C.  Brewer  &  Comj^any, 
Limited.  I  don't  know  whether  Hana  Ranch  is  still 
represented  by  them  or  not. 

But,  now,  returning  to  the  Alexander  &  Baldwin 
set-up — Alexander  &  Baldwin  owns  some  33%  of 
the  stock  in  Hawaiian,  Commercial  &  Sugar  Com- 
pany, and  it  in  turn  holds  most  of  the  stock,  over 
90%,  in  the  Kahului  Railroad.  Alexander  &  Bald- 
win hold  24%  of  the  stock  in  Maun  Agricultural 
Company,  and  M.  A.  Company  and  H.  C.  &  S. 
together  own  East  Maui  Irrigation  Company. 
Furthermore,  Maui  Agricultural  Company  owns  a 
great  deal  of  the  stock  of  Maui  Pineapple  Com- 
pany, Limited.  The  latest  figures  I  have  are  14,733 
shares. 

Q.  What  is  the  source  of  those  figures,  Mr.  Rein- 
ecke? 
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A.  From  various  sources.  Partly  from  the 
Hawaiian  Manual  of  Securities;  partly  from  a 
Hawaiian  investment  manual — just  a  moment,  I 
will  have  the  title  of  that — here  it  is — "An  Inves- 
tor's Guide  to  Hawaii",  Blythe  &  Company,  Incor- 
porated ;  the  figures  which  they  gave  were  as  of  the 
close  of  1944.  Baldwin  Packers  also  is  represented 
by  Alexander  &  Baldwin.  I  don't  know  the  per  cent 
of  the  stock  held.  It  comes  to  something  like  18,750 
shares.  Ulupalakua  is  represented  [13]  by  Alexan- 
der &  Baldwin.  It  is  owned  by  the  Baldwin  family. 
Haleakala  Ranch  I  don't  believe  is  represented  by 
Alexander  &  Baldwin,  but  it  is  owned  by  members 
of  the  Baldwin  family.  Maui  Electric  Company — I 
understand  that  a  large  block  of  stock  in  it  was 
recently  purchased  by  Alexander  &  Baldwin.  Fur- 
thermore, the  manager  of  Kahului  Railroad  Com- 
pany is  president  of  Maui  Electric  Company. 

Q.    Who  is  that? 

A.  Mr.  William  Walsh.  Finally,  as  a  subsidiary 
one  might  include  Maui  Publishing  Company, 
Limited,  which  issues  the  Maui  News.  Stock  is 
held  in  this  company  by,  among  others,  H.  C.  &  S. 
and  Pioneer  Mill — two  of  the  large  plantations. 

Q.  Let  me  interrupt  here,  Mr.  Reinecke,  to  ask 
you  to  explain,  so  that  a  person  not  familiar  with 
the  economy  of  Hawaii  might  read  the  record  here 
and  get  an  understanding  of  the  situation,  just  what 
the  Factors  are  and  what  their  position  is,  their 
relationship  to  the  economy  of  the  Territory — those 
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Factors  whom  you  have  named  in  connection  with 
ownership  of  the  various  industrial  concerns  and 
agricultural  concerns  on  Maui. 

A.     The  Factors,  the 

Mr.  Crockett:  To  which  we  object.  I  submit 
that  what  the  relation  to  the  Factors  might  be  to  the 
corporation — I  submit  has  no  bearing  to  any  issue 
in  [14]  this  matter.  I  haven't  made  objections  to 
the  evidence  which  has  been  heretofore  introduced — 
in  fact,  I  supposed  on  occasion  that  counsel  would 
connect  it  up  to  show  how  it  had  a  bearing  upon 
any  issue  of  this  particular  case.  Now  he  is  going- 
back  to  show  what  may  be  the  relation  of  the  Fac- 
tors to  these  corporations  that  have  been  set  forth  as 
being  here  on  the  Island  of  Maui.  We  submit  it  has 
no  bearing  whatsoever  upon  any  issue  in  this  i)ar- 
ticular  case.  The  question  we  are  trying  is  the 
qualification  of  certain  grand  jurors,  the  arbitrary 
selection  by  the  Jury  Commissioners.  What  has 
the  relationship  between  the  Factors  to  do  with  the 
discretion  w^hich  the  statute  has  vested  in  these  Jury 
Commissioners  ? 

Mr.  Resner:  Well,  I  don't  think  that  calls  for 
much  argument,  if  the  Court  please.  We  are  pro- 
ceeding on  the  theory  announced  by  the  United 
States  Supreme  Court  which  is  found  in  Thiel  vs. 
Southern  Pacific  Comj^any,  which  is  cited  in  our 
Memorandum  of  Authorities.  And  I  think  we  will 
show  fairly  conclusively  that  the  Factors  dominate 
the  industry  of  Hawaii ;  they  dominate  the  industry 
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of  Maui;  and  the  composition  of  the  grand  jury  of 
Maui   is  made  up  of  persons  who  are  associated 
with  or  beholden  to  the  Factors. 

The  Court:  Mr.  Resner,  there  is  a  much  more 
preliminary  problem  which  the  Court  has  been 
waiting  to  find  [15]  out,  but  by  virtue  of  their  being 
no  objection,  the  Court  has  not  interfered  with  your 
examination.  Are  you  intending  to  show  that  the 
Jury  Commissioners  are  beholden  to  the  Factors 
and  consulted  the  Factors  in  relation  to  the  selecting 
of  these  grand  jurors? 

Mr.  Resner:  What  we  hope  to  show,  if  your 
Honor  please — we  will  show  that  in  so  far  as  the 
Jury  Commissioners  are  concerned,  there  has  been 
a  deliberate  selection  of  persons  who  are  associated 
with  the  Factors  as  members  of  the  grand  jury. 

The  Court:  That  is  evading  the  question  of  the 
Court,  Mr.  Resner,  and  you  are  quite  aware  of  the 
fact.  Are  you  intending  to  show  that  the  Jury  Com- 
missioners picking  out  these  jurors  deliberately  are 
beholden  to  the  Factors  or  selected  them  from  the 
standpoint  that  these  men  would  be  beholden  and 
controlled  by  the  Factors'? 

Mr.  Resner:  I  don't  quite  understand  the 
Court's  question.  We  don't  have  to  show  any  such 
thing.  All  we  have  to  show  is  that  there  is  a  deliber- 
ate selection  of  persons. 

The  Court:  The  objection  is  sustained.  The 
Court  is  not  interested  in  the  abstract  proposition 
of  the  Factors'  inter-relationship  in  the  economy 
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until  you  show  preliminarily  an  action  by  the  Jury 
Commissioners  which  is  reprehensible,  and  then  the 
Court  may  permit  such  a  stating  as  to  indicate  to 
what  extent  the  bias  [16]  may  play. 

Mr.  Resner:     Your  Honor 

The  Court :  The  Court  has  ruled.  You  may  take 
an  exception  and  proceed. 

Mr.  Resner:     I  only  want 

The  Court:  I  have  no  cause  for  any  argument 
after  once  ruling. 

Mr.  Resner :     I  will 

The  Court:  Now,  sit  down,  please,  and  go  on 
with  your  examination. 

Mr.  Resner:  I  should  like  to  take  up  a  new 
point,  Judge. 

The  Court :  The  Court  has  ruled.  You  may  have 
an  exception.  Your  exception  will  protect  you.  Do 
we  understand  one  another'? 

Mr.  Resner :  I  am  not  quite  sure  that  I  do,  your 
Honor. 

The  Court:  Well,  proceed  on  your  misunder- 
standing. I  am  sorry  my  English  isn't  plain  enough. 

Mr.  Resner:  The  English  is  plain.  I  question 
the  idea. 

The  Court:  A  little  more  of  that  comment,  Mr. 
Resner,  and  you  and  I  will  have  to  have  a  show 
down.  You  understand  this  is  a  court  room  and  I 
have  ruled. 

Mr.  Resner :     I  am  trying  to.  Judge. 

Mr.  Reinecke,  with  regard  to  the  economy  of  the 
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[17]  County  of  Maui,  with  regard  to  the  firms  which 
you  have  listed  here  in  industry  and  agriculture, 
what  percentage  of  the  business  activity  of  Maui 
are  these  firms  engaged  in  and  exercise  ownership 
and  control  over? 

Witness:  By  far  the  largest  part.  As  nearly 
as  I  can  estimate,  there  are  something  like  11,000 
persons  employed  by  these  firms  which  I  have 
named.  I  know  that  union  members  paid  up — dues 
paid  members,  according  to  the  latest  figures,  come 
to  almost  exactly  7,000  for  these  firms. 

Q.  That  is,  vmion  members  employed  by  these 
firms  number  7,000 '^ 

A.  7,000.  Naturally,  there  are  several  thousand 
employees  who  are  not  union  members. 

Q.  Is  there  any  way  of  including  percantage 
ownership  of  the  economy  of  Maui  on  the  part  of 
these  firms  which  names  you  have  given  us,  whose 
stock  ownership  you  have  pointed  out  to  us  ? 

A.  I  do  not  have  the  figures,  but  it  is  obvious 
that  they  own  by  far  the  greater  part  of  the  assets 
in  this  county.  I  might  further  call  your  attention 
to  the  dominant  place  of  the  Alexander  &  Baldwin 
firm,  two  of  the  sugar  companies,  two  of  the  pine- 
apple companies,  two  of  the  ranches,  Kahului  Rail- 
road Company,  and  two  of  the  smaller  subsidiaries 
being  controlled  by  Alexander  &  [18]  Baldwin. 
Furthermore,  the  Baldwin  family  is  largely  in  con- 
trol of  Alexander  &  Baldwin  and  its  firms.  Some 
thirteen  years  ago,  I  believe  the  Baldwin  family  was 
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estimated  to  control  something  like  $15,000,000.00 

out  of  $24,000,000.00   of  the  sugar  assets   of  this 

Island. 

Q.  Are  the  two  industries  of  the  County  of  Maui 
primarily  sugar  and  pineapple  ? 

A.     They  are. 

Q.     To  what  extent? 

A.     Ranching  is  a  poor  third. 

Q.  What  percentage  of  the  business  activity, 
industrial  acti^dty  of  Maui  would  you  say  pine- 
apples and  sugar  occupy. 

A.     I  can't  say  offhand. 

Q.  Can  you  approximate  it  on  the  basis  of 
any 

A.  From  the  basis  of  the  emplojrment  oppor- 
tunities, I  would  say  about  70%,  but  I  don't  know 
as  to  assets.   That  is  purely  offhand,  Mr.  Resner. 

Q.  With  regard  to  commercial  firms,  Mr.  Rein- 
ecke, and  by  that  I  mean  retail  operations  and 
things  of  that  character,  what  is  their  connection 
with  the  firms  who  are  engaged  in  the  main  busi- 
ness of  Maui '? 

A.  Well,  a  number  of  the  retail  establishments 
are  owned  outright  by  the  agricultural  firms,  and 
the  remainder  have  to  buy  most  of  their  supplies 
either  from  local  firms  like — such  as  H.  C.  &  S.  or 
from  one  or  other  of  the  "big  five"  [19]  or  from 
Lewers  &  Cooke,  which  is  connected  with  the  "big 
five."  Furthermore,  there  is  a  rather  widespread 
condition  here  in  Hawaii  in  that  small  business  men 
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are  stock  holders  in  subsidiary  firms  of  the  "big 
five ' '  or  vice  versa — that  minor  executives  in  the  big 
firms  go  into  small  businesses  on  the  side.  I  can 
point  out  one  instance  which  has  some  bearing  on 
this  jury  list. 

Q.     Would  you  do  that  please  *? 

A.  As  I  remember,  a  Mr.  Elmore  who  is  on  the 
grand  jury  list  is  head  of  a  firm  called  Valley  Isle 
Motors.  He  is  also  on  the  Board  of  Directors  of 
Maui  Electric  Company  which,  in  turn,  as  I  indi- 
cated before,  is  largely  controlled  by  Alexander  & 
Baldwin  and,  indirectly,  through  its  sale  of  power 
by  H.  C.  &  S. 

Q.  One  moment,  Mr.  Reinecke.  I  want  to  turn, 
Mr.  Reinecke,  to  the  question  of  the  composition  on 
a  racial  basis  of  people  in  different  occupational 
activities  on  Maui.  With  respect  to  the  groups 
exercising  ownership  and  control,  management,  what 
is  the  racial  origin  of  that  group? 

A.  It  is  almost  entirely  Caucasian,  and  within 
the  Caucasian  race  that  group  which  is  usually 
called  "haole." 

Q.     What  is  meant  by  that  term? 

A.  Strictly  speaking,  a  haole  is  a  Caucasian — 
not  of  Portuguese,  Spanish  or  Puerto  Rican  descent, 
but  because  of  the  predominant  economic  and  social 
position  of  this  [20]  group,  popularly  it  has  come  to 
mean  a  white  person  who  occupies  a  relatively  good 
position  in  the  community.  However,  from  my 
observations,  a  Portuguese  who  rises  to  an  eminent 
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position  in  the  community  is  still,  as  a  rule,  regarded 

as  a  Portuguese. 

Q.  Now,  with  regard  to  the  groups  which  are 
engaged  in  the  employee  or  worker  class,  with 
regard  to  the  main  industrial  and  agricultural  firms 
which  you  have  mentioned,  what  is  the  racial  origin 
and  background  of  that  particular  group  of  people  ? 

A.  The  bulk  of  them  are  of  Filipino  or  Japanese 
descent,  or  in  some  cases,  birth.  There  is  also  a 
considerable  number  of  people  of  Portuguese 
descent,  a  number  of  Puerto  Rican  descent,  some 
of  more  or  less  immixed  Hawaiian  descent,  and  a 
considerable  number  of  mixed  Hawaiian  descent, 
part  Hawaiians.  Some  of  these  part  Hawaiians  are 
largely  Caucasian  in  blood  and  associate  socially 
with  the  Caucasians. 

Q.  With  regard  to  the  Chinese,  are  there  any  of 
that  racial  group  employed  on  Maui "? 

A.     Very  few. 

Q.  Very  few.  Have  you  mentioned  all  the  racial 
groups  now^  with  regard  to  those  who  make  up  the 
worker  or  employee  class'? 

A.     All  those  of  importance  on  this  Island. 

Q.  What  would  the  percentage  be  of  persons  of 
that  [21]  racial  origin  among  the  working  class  or 
group  ? 

A.     Which  one  do  you  refer  to? 

Q.  The  non-caucasian  groups  that  are  employed 
as  workers  on  plantations  and  mills. 

A.     I  cannot  answ^er'  that  off  hand,  Mr.  Resner. 
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Frankly,  there  was  a  division  of  labor  in  collecting 

material  on  this  between  Mr.  Oshima  and  myself. 

Q.  I  understand  that  some  of  these  things  he  is 
going  to  testify  to,  but  there  is  a  certain  amount 
of  overlapping. 

A.  I  would  rather  that  he  would  give  the  exact 
proportions. 

Q.  Mr.  Reinecke,  have  you  had  occasion  to  chart 
the  interlocking  character  of  the  ownership  of  the 
various  industrial  and  agricultural  firms  in  this 
particular  county*?   That  is,  Maui? 

A.  I  have  not  charted  it.  I  have  prepared  some 
figures  on  it. 

Q.  Is  there  a  chart  that  has  been  prepared  to 
which  you  refer  which  you  have  used  which  shows 
the  connection?  A.     Among  the  local  firms? 

Q.     Yes,  among  the  local  and  other  firms. 

A.  Well,  I  have  here  a  list  of  the  officers  and 
directors  of  all  or  most  of  the  firms  to  which  I  have 
referred. 

Q.     Could  you  give  those  to  us  ? 

A.  I  hope  I  won't  be  called  upon  to  read  this 
whole  list.  [22] 

Q.  Let  me  see  the  list.  Perhaps  we  can  save 
some  time.  May  I  take  the  list  your  Honor  ? 

The  Court :     You  are  at  liberty  to  do  so. 
(Witness  handing  counsel  paper.) 

Witness:  In  general,  the  list  show^s  only  what 
I  have  already  pointed  out — in  that  the  Factors  own 
large  blocks  of  stock  in  agricultural  companies  that, 
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in  turn,  own  the  subsidiary  companies,  and  naturally 
this  leads  to  a  duplication  of  names  on  the  lists  of 
the  boards  of  directors. 

Q.     Have  you  another  copy  of  this  with  you? 

A.     This  is  the  only  copy. 

Mr.  Resner:  If  your  Honor  please,  I  would  like 
to  offer  the  list  in  evidence  and  to  that  extent  avoid 
the  reading  of  it.  I  will  have  copies  made  for  coun- 
sel. 

The  Court :  Have  you  shown  it  to  opposite  coun- 
sel? 

Mr.  Resner :  I  wanted  to  have  the  Clerk  mark  it 
first. 

The  Court :     Better  have  counsel  look  at  it  first. 

Mr.  Resner:  Very  well.  Every  court  has  a  dif- 
ferent manner  of  proceeding.  Some  give  it  to  the 
Court  first. 

The  Court:  We  are  accustomed  down  here  to 
the  courtesy  to  attorneys. 

(Counsel  showing  paper  to  coimsel  for  the 
prosecution.)  [23] 

Mr.  Crockett:  We  object  to  the  list  as  submitted 
as  having  no  bearing  to  this  particular  case.  It 
contains  names  of  persons  many  of  whom  are  not 
residents  of  Maui,  I  am  sure,  and  one  or  two  per- 
sons here  who  are  dead.  We  submit,  if  the  Court 
please,  it  has  no  bearing  whatever  upon  any  issue 
of  this  particular  case. 

Mr.  Resner:  It  rims  to  the  question,  if  your 
Honor  please,  of  the  economic  character,  the  Indus- 
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trial  character  of  Maui,  which  is  one  of  the  points 
which  is  pertinent  according  to  the  testimony  in  the 
field  that — if  your  Honor  cares,  I  will  show  your 
Honor  the  list. 

Mr.  Crockett:  May  I  add  further,  if  the  Court 
please,  I  submit  that  the  fact  that  there  might  be 
interlocking  directorates  or  officers  or  persons  serv- 
ing in  two  or  three  corporations  has  no  bearing 
whatever  upon  the  issues  of  this  particular  case.  If 
all  the  corporations  w^ere  controlled  or  under  the 
direction  of  one  particular  man,  w^e  submit  has  no 
bearing  upon  the  issues  of  this  case.  The  main  ques- 
tion is  to  what  extent  the  commissioners,  in  selecting 
men,  have  been  influenced  by  any  of  the  persons  who 
may  be  members  or  officers  of  these  particular  cor- 
porations. 

The  Court:  The  Court  can  see  no  materiality  at 
the  present  time.  You  may  mark  it  for  identifica- 
tion, and  if  it  becomes  pertinent  later  the  question 
can  be  renewed.  [24] 

Mr.  Resner:  We  would  like  the  privilege  of 
withdrawing  it  to  make  copies. 

The  Court:     Mark  it  the  Movants'  Exhibit  "A". 

Mr.  Resner:  Mr.  Reinecke,  do  you  have  a  chart 
which  shows  the  interlocking  directorate  of  the 
firms  that  you  have  given  us — the  names  on  Maui 
with  regard  to  other  firms  in  the  Territory? 

A.  I  have  a  large  chart.  Unfortunately,  I  left 
that  in  my  hotel  room.   It  can  be  obtained. 
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Q.     Well,  we  will  come  back  to  that  later,  then. 
If  your  Honor  please,  may  we  have  a  brief  recess. 
The  Court :     AVe  will  take  a  five  minute  recess. 
(The  Circuit  Court  recessed  at  10:04  a.m.  and 
reconvened  at  10:10  a.m.) 

Mr.  Resner:  Mr.  Reinecke,  you  have  had 
occasion,  have  you,  to  go  over  the  grand  jury  list  in 
this  case  of  the  tifty  people  named  on  it? 

A.     I  have. 

Q.  Now,  with  regard  to  the  occupational  char- 
acteristics and  employment  relationships  of  those 
fifty  persons  with  the  firms  who  dominate  the 
economy  of  Maui,  what  is  the  result  of  your  studies 
in  that  respect"? 

Mr.  Crockett:  If  the  Court  please,  I  don't 
believe  the  list  has  been  offered  in  evidence — or  the 
list  of  jurors.  So  if  counsel  will  first  put  that  in, 
we  will  proceed.  [25] 

Mr.  Resner:  I  assumed  that  the  Court  would 
take  judicial  notice  of  its  own  records. 

The  Court:  The  Court  as  such,  but  this  Judge 
substituting  needs  a  little  information,  Mr.  Resner, 
in  a  practical  way.  Theoretically,  they  are  before 
the  Court;  practically,  they  are  not. 

Mr.  Crockett :  Counsel  has  shown  me  a  list,  if  the 
Court  please,  to  which  we  object.  It  is  not  a  cer- 
tified list  of  the  court  record.  I  think  the  Clerk  has 
already  prepared  a  certified  list. 

The  Court:  Have  you  one  there  that  you  can 
show  counsel  ? 
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Mr.  Crockett:     Yes,  sir. 

(Counsel  for  the  prosecution  showing  counsel 
for  the  Movants  paper.) 

Mr.  Resner:  Practically  the  same  as  our  list,  if 
your  Honor  x>l^ase.  Is  there  any  particular  vir- 
tue  ? 

The  Court:  If  there  is  a  certified  copy  and  it  is 
stipulated  to  by  you. 

Mr.  Resner:  The  only  point  is  that  it  has  trial 
jurors,  and  we  are  not  concerned  with  trial  jurors 
in  this 

The  Court :  I  think  we  are,  Mr.  Resner,  in  view 
of  the  fact  that  the  Jury  Commissioners  are  required 
to  pick  out  a  complete  list  and  out  of  that  list  to 
pick  out  a  grand  jury.  To  make  the  picture  com- 
plete, the  two  have  to  be  together  under  our  stat- 
ute. [26] 

Mr.  Crockett :  And  for  the  further  reason,  if  the 
Court  please,  the  fact  is  that  the  defendants  have 
charged  discrimination  while  we  submit  that  the 
entire  actions  of  the  Jury  Commissioners  is  the  mat- 
ter which  is  before  the  Court  and  not  any  particular 
section  of  their  actions. 

The  Court:  To  resolve  the  question  so  that 
neither  counsel  will  be  responsible,  the  record  may 
show  that  the  Court  has  before  it  the  certified  copy 
of  its  own  record  which  will  be  made  a  part  of  this 
record  as  Court's  Exhibit  1.  If  there  be  any  objec- 
tion thereto,  let's  hear  it. 

Mr.  Crockett:     That  is  satisfactory. 
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The  Court:  Mr.  Clerk,  if  you  will  make  it 
Court's  Exhibit  1  as  part  of  the  official  record  of  the 
court. 

Mr.  Resner :  Now,  Mr.  Reinecke,  will  you  answer 
the  question. 

Mr.  Crockett:  I  object  to  that  question,  if  the 
Court  please,  on  the  further  ground  that  there  is 
no  ground  shown  that  this  witness  is  competent  to 
form  any  opinion  as  to  the  occupation  or  anything 
else  of  the  individual  members  of  the  grand  jury. 
He  has  testified  he  is  a  school  teacher  in  Honolulu 
and  made  certain  financial  studies  concerning  com- 
mercial economic  conditions  on  Maui  but  there  is 
nothing  showing  that  he  knows  these  persons  indi- 
vidually or  knows  anything  w^hatever  about  them. 
No  proper  foundation  laid.  [27] 

Mr.  Resner:  If  your  Honor  please  the  question 
hasn't  been  asked  yet.  Mr.  Reinecke  can't  give  the 
information  until  he  proceeds  to  answer  it.  Coun- 
sel's objection  is  pointless  in  view  of  that  situation. 
I  have  asked  him  to  give  us  the  material  from  where 
he  got  his  information.  Now,  you  can't  prove  your 
case  all  at  once  obviously.  We  expect  to  call  all  of 
the  grand  jurors  and  to  demonstrate  this  conclu- 
sively to  the  Court,  but  at  this  point  this  is  all  that 
anyone  could  show. 

The  Court :  What  is  the  question.  Miss  Reporter, 
that  you  have  ? 

Reporter  (reading) :  "Now,  with  regard  to  the 
occupational  characteristics  and  employment  rela- 


vs.  I.L.W.U.  etc.  593 

(Testimony  of  John  E.  Reinecke.) 
tionships  of  those  fifty  persons  with  the  firms  who 
dominate  the  economy  of  Maui,  what  is  the  result 
of  your  studies  in  that  respect  ? ' ' 

The  Court:  The  objection  is  sustained.  No 
foundation  laid.  Guessing  here — only  by  a  lot  of 
hearsay,  Mr.  Resner.   No  foundation  laid. 

Mr.  Resner:  Mr.  Reinecke,  have  you  made  some 
study  with  respect  to  the  occupational  characteris- 
tics of  the  members  of  the  grand  jury  in  this  par- 
ticular case? 

Witness :  I  have.  Although  Mr.  Oshima  has  done 
a  great  deal  of  the  work,  I  have  checked  the  infor- 
mation with  him.  The  occupations  of  the  i)ersons 
who  ai)pear  on  the  grand  jury  lists  from  1942  to 
1947,  inclusive,  were  obtained  first  from  residents  of 
Maui  County  who  have  [28]  personal  acquaintance 
with  these  grand  jurors,  and  about  85%  of  those 
names  were  checked  against  Polks '  Hawaiian  Direc- 
tory for — I  believe  it  is  1940  to  1941  the  last  one 
was  published. 

Q.    What  is  Polks'  Directory,  Mr.  Reinecke! 

A.  This  is  a  standard  directory  of  individuals 
and  businesses  in  the  Territory  of  Hawaii.  Almost 
everyone  of  any  consequence  in  the  community 
appears  in  there,  and  a  lot  of  people  that  are  not  of 
any  consequence. 

Q.     Are  listed  in  Polks'  Directory*? 

A.    Yes. 

Q.  Is  there  any  other  source  of  your  informa- 
tion? 
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A.  The  x)rimary  source  was  personal  informa- 
tion from  persons  who  knew  these  people. 

Q.     Checked? 

A.  Yes.  This  being  a  relatively  small  commmiity, 
the  persons  known  as  to  grand  jury  service  in  each 
precinct  would  be  known  to  a  number  of  people 
with  whom  we  had  contact,  and  we  further  checked 
about  85%  of  the  names  in  Polks'  Directory.  It 
has  to  be  understood  that  no  directory  has  been 
issued  since  that  one.  Another  will  be  issued  next 
month,  I  understand,  but  during  the  war  none  was 
issued.  However,  it  may  be  assumed  that  most  of 
the  people  on  the  list  have  stayed  in  the  same  socio- 
economic class,  although  they  may  have  risen  some- 
what in  their  positions  they  hold.  [29] 

Q.  Now,  with  regard  to  your  study  as  compared 
with  the  grand  jury  list  in  the  instant  case,  what  did 
the  results  of  that  comparison  show? 

A.  Well,  we  took  these  firms  which  I  have  men- 
tioned by  name,  the  agricultural  firms  and  their 
subsidiaries.  I  took  also  a  number  of  other  firms 
which  are  members  of  the  Employers'  Council  of 
Hawaii.  I  will  name  them:  Haleakala  Motors, 
Limited;  Hawaiian  Air  Lines,  Limited;  Consoli- 
dated Amusement  Company,  Limited ;  Maui  Amuse- 
ment Company ;  Maui  Diy  Goods  and  Grocery  Com- 
pany, Limited;  Maui  Soda  and  Ice  Works;  Mutual 
Telephone  Company;  Shell  Oil  Company,  Limited; 
the  Von  Hamm  Young  Company,  Limited;  taking 
those  firms  and  taking  executives,  owners  in  one 
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case,  and  owners,  managerial  stafl^  superintendents, 
foremen,  and  also  clerical  workers  who  are  thrown 
into  close  contact  with  management — people  like 
head  cashiers  and  insurance  salesmen — taking  these 
all  together,  I  find  that  from  fifty-eight  to  seventy- 
two  per  cent  of  the  persons  drawn  for  grand  jury 
])anels  come  in  this  category. 

Q.  That  is  on  the  instant  grand  jury,  Mr.  Rein- 
ecke? 

A.  No,  the  figures  are  as  follows:  for  1947,  60%; 
1946,  62%  ;  1945,  70%  ;  1944,  72% ;  1943,  72%  ;  1942, 
58%. 

Q.  What  was  the  percentage  again  for  the  in- 
stant grand  jury? 

A.  60%.  The  remainder  of  the  grand  jury  were 
either  independent  entrepreneurs  or  their  salaried 
employees —  [30]  people  such  as  public  accountants, 
government  employees,  or  occupations  uncertain. 

And  then  I  made  a  third  list  of  manual  laborers. 

Q.     What  did  that  show? 

A.  There,  taking  the  years  again,  the  second 
list,  non-laborers  who  are  not  connected  with  these 
firms— 1947,  24%;  1946,  32%;  1945,  22%;  1944, 
16%;  1943,  16%;  1942,  24%. 

Q.     That  is  what  again,  Mr.  Reinecke? 

A.     These  are  non-laborers. 

Q.     Non-laborers. 

A.  People  who  are  not  manual  laborers  and  who 
are  at  the  same  time  relatively  independent  of  these 
dominant  firms  and  other  firms  v/hich  belong  to  the 
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Hawaiian  Employers'  Council.  I  might  explain  the 
Hawaiian  Employers'  Council  includes  virtually 
every  firm  of  importance  in  Hawaii  and  a  number 
of  second-rank,  a  few  of  third.  It  very  closely  coor- 
dinates the  labor  relations  and  collective  bargaining 
of  all  these  firms. 

Q.  Now,  Mr.  Reinecke,  mth  regard  to  the  bal- 
ance of  the  make-up  of  the  grand  jury  panel,  start- 
ing with  1947  and  going  back  over  the  years,  what 
are  the  figures  with  regard  to  the  balance  ? 

A.     For  1947,  16%. 

Q.  Of  what  group  now?  These  are  all  other 
groups  ? 

A.  Yes.  I  haven't  broken  this  down  to  show 
where  they  [31]  are  employed,  but  they  are  manual 
laborers,  skilled  or  unskilled.  That  includes  cow- 
boys, and  one  person  w^ho  is  listed  as  a  band  mem- 
ber— the  Royal  Hawaiian  Band — though  how  he 
could  be  a  member  of  that  band  and  hold  residence 
in  Maui  County,  I  don't  know;  and  one  or  two 
people  who  are  just  called  "unemployed."  Again, 
16%  in  1947;  6%  in  1946;  8%  in  1945;  12%  in  1944; 
12%  in  1943;  and  18%  in  1942. 

Q.  Now,  with  regard  to  the  socio-economic  com- 
l^osition  of  the  population,  with  regard  to  positions 
held  by  these  people,  Mr.  Reinecke,  what  does  your 
study  of  the  grand  jury  reveal  in  that  connection? 

A.  That  has  been  left  to  Mr.  Oshima.  I  might 
say  that  so  far  as  the  socio-economic  classification 
of  the  whole  population  of  Hawaii — of  the  Terri- 
tory— that  I  have  gone  into  that. 
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Q.  Would  you  give  us  your  information  in  that 
regard  ? 

A.  I  think  this  probably — if  the  Court  is  willing 
for  this  to  be — present  this  as  an  exhibit,  that  it 
would  save  a  great  deal  of  time.    (Indicating.) 

Q.     May  I  see  it,  Mr.  Reinecke '? 
(Witness  handing  to  counsel.) 

Witness :     I  have  four  copies  of  this,  Mr,  Resner. 
(Counsel  for  the  movants  showing  to  counsel 
for  the  prosecution.) 

Mr.  Resner:  I  am  going  to  offer  this  as  an 
exhibit,  [32]  if  your  Honor  please,  and  ask  Mr. 
Reinecke  to  explain. 

Mr.  Crockett:  If  the  Court  please,  we  object 
fii'st  of  all  because  it  is — shows  on  its  face  it  is  based 
upon  figures  taken  in  the  year  1940.  This  is  1947. 
Seven  years  old  at  the  present  time.  And  second, 
because  the  fact  that  the  table  which  is  proposed  to 
be  submitted  is  based  upon  some  index.  If  it  was 
based  upon  percentages,  it  would  be  a  little  more 
intelligible  to  persons  of  ordinary  understanding, 
but  in  order  to  understand  the  index — I  don't 
understand  just  exactly  what  it  refers  to — whether 
it  refers  to  an  index  based  upon  percentages 

The  Court:  I  take  it  this  is  something  Terri- 
tory-wide, Mr.  Resner? 

Mr.  Resner:  I  assume  so.  Isn't  that  correct, 
Mr.  Reinecke  ? 

Witness :     That  is  correct. 
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Mr.  Resner:  From  which  you  deduct  that  Maui 
being  representative  of  the  rest  of  the  Territory,  the 
situation  is  comparable  here'? 

The  Court:  The  Court  can't  see  any  materiality 
in  extending  this  enquiry  into  the  Territory  at  large. 
We  are  concerned  with  what  the  Jury  Commission- 
ers did  in  connection  with  the  population  of  Maui. 

Mr.  Resner :  I  understand,  your  Honor.  I  wanted 
to  direct  your  Honor's  attention  to  what  the 
Supreme  [33]  Court  said  in  Smith  vs.  Texas,  which 
was  one  of  the  questions  involving  the  exclusion  of 
negroes  from  the  jury  of  one  of  the  southern  states 
and  where  it  was  held  that  an  inquiry  of  this  kind 
is  proper. 

The  Court :  The  Court  will  listen  to  any  inquiry 
into  the  matter  concerning  the  population  of  Maui 
and  qualifications  in  the  selecting  of  jurors,  but  I 
am  going  to  restrict  you  to  Maui,  please.  I  am  not 
concerned  with  the  rest  of  the  Territory.  The  Jury 
Commissioners  haven't  coached  under  Mr.  Reinecke 
for  a  course  in  sociology  on  the  Territory,  but  to 
consider  the  population  of  Maui. 

Mr.  Resner:  This  is  preliminary  to  that  ques- 
tion. 

The  Court:  The  objection  is  sustained  to  the 
offer — that  it  has  no  bearing  to  the  precise  issues 
before  the  Court. 

Mr.  Resner:  I  should  like  to  offer  it  for  iden- 
tification. 

The  Court:  It  will  be  marked  Exhibit  2  for 
identification. 
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Mr.  Resner  (handing  to  witness)  :  Mr.  Reinecke, 
with  regard  to  the  occupational  make-up  of  the 
Island  of  Maui  in  connection  with  the  various  racial 
groups,  can  you  give  us  that  data  *? 

Witness:  Mr.  Oshima  has  that  data,  I  under- 
stand, so  I  would  i)refer  to  let  him  present  it.  I 
believe,  [34]  Mr.  Resner,  that  the  data  will  show  a 
greater  preponderance  of  Caucasians  in  the  top  occu- 
pational groups  on  Maui  or  any  other  plantation  of 
the  county  than  in  tlie  Territory  generally. 

Q.  What  published  works  are  there,  Mr.  Rein- 
ecke, that  you  used  in  part  as  source  material  on 
the  basis  of  the  racial  composition  and  economic 
comj)osition  of  Maui '? 

A.  For  Maui,  the  only  thing  available  is  the  1940 
Census  Reports. 

Q.     United  States  Census  Reports'? 

A.  United  States  Census  Reports,  and  also  the — 
some  figures  listed  in  the  1946  Statehood  Hearings. 

Q.  Now,  with  regard  to  published  works  on  the 
subject  matter  that  you  have  been  testifying  to  this 
morning,  with  regard  to  the  socio-economic  com- 
position of  the  Territory  and  the  economic  struc- 
ture, what  published  works  have  you  gone  into  in 
that  respect? 

A.  Well,  the  two  basic  works  are  these.  (Indi- 
cating.) 

Q.     Could  you  tell  us  what  they  are,  please  ? 

A.  One  by  James  H.  Shoemaker  entitled,  "Labor 
in  the  Territory  of  Hawaii  1939. ' ' 
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Q.     Who  published  that? 

A.  It  says,  "Bulletin  No.  687,  United  States 
Department  of  Labor,  Bureau  of  Labor  Statistics." 

Q.     May  I  have  it  please  % 

(Witness  handing  to  counsel.)  [35] 

Mr.  Resner:  If  your  Honor  please,  I  am  going 
to  offer  this  volume  into  evidence. 

(Counsel   for   the   movants   showing   to   the 
counsel  for  the  prosecution.) 

Mr.  Crockett :  Is  counsel  going  to  offer  the  whole 
volume  into  evidence  or  some  particular  portion? 

Mr.  Resner:     The  entire  volume. 

Mr.  Crockett:  We  object  to  the  whole  volume. 
As  the  Court  has  already  observed,  the  whole  volume 
pertains  to  matter  pertaining  to  the  whole  Territory 
and  which  is  not  pertinent  here.  I  ask  that  counsel 
be  asked  to  point  out  certain  portions  of  the  volume 
which  is  pertinent.  The  volume,  he  says,  contains 
matters  and  reports  and  statements  and  articles  and 
other  matter  of  that  nature  which  we  submit  is  not 
material. 

Mr.  Resner:  All  I  can  tell,  your  Honor,  is  that 
this  is  an  official  publication  of  the  United  States, 
Government,  pertinent  to  the  issues  which  are 
before  the  Court  and  we  deem  it  material. 

The  Court:  Counsel  has  asked  you  to  point  out 
any  particular  part  of  the  book  that  has  any  bearing 
upon  the  action  of  the  Jury  Commissioners  in  this 
case. 
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Mr.  Resner:  The  whole  volume  is  pertinent,  if 
your  Honor  please. 

The  Court :     The  objection  is  sustained. 

Mr.  Resner:  Let  me  ask  you  this  question,  Mr. 
Reinecke — with  regard  to  Maui,  is  there  any 
material  [36]  difference  between  the  population — 
racial  and  economic  make-uj)  of  Maui  as  compared 
to  the  other  islands  of  the  Territory? 

Witness :  In  the  County  of  Maui,  as  in  the  rural 
districts  generally,  there  is  a  larger  number  of  Fili- 
pinos, larger  proportion  of  Filipinos,  I  should  say, 
and  persons  of  the  Caucasian  race  are  very  much 
more  likely  to  hold  preferred  socio-economic  posi- 
tions. 

Mr.  Resner:  If  your  Honor  please,  I  am  going 
to  ask  leave  of  Court  to  submit  for  identification  at 
a  later  time  so  I  can  get  a  copy  of  this  volume. 

The  Court :  You  may  submit  to  be  identified  any- 
thing you  like.  As  an  exhibit,  the  objection  is  sus- 
tained until  it  appears  that  there  is  something 
material  to  the  Jury  Commissioners'  action. 

Mr.  Resner:  Very  w^ell.  I  merely  want  the  rec- 
ord to  show  that  I  am  asking  leave  at  this  time  to 
offer  it  for  identification  as  soon  as  I  get  the 

The  Court:     You  will  not  be  restricted. 

Mr.  Resner:  Now,  Mr.  Reinecke,  what  other 
published  works  are  there  that  you  have  used  that 
are  pertinent  to  the  inquiry  here,  Mr.  Reineckek  ?' 

Witness :  There  is  a  volume  by  Andrew  W.  Lind, 
professor  of  sociology  at  the  University  of  Hawaii. 
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Q.     How  do  you  spell  thaf? 

A.  L-i-n-d — entitled  "An  Island  Community"; 
copyright,  [37]  1938  with  the  University  of  Chicago. 
The  chapter  on  "Occupational  Succession"  is  per- 
tinent. 

Q.     What  chapter  is  that?  A.     Chapter  XL 

Q.     May  I  have  the  book  for  a  moment,  please  % 
A.     Particularly   this    quotation    which    I    have 
marked  here  in  pencil  at  the  bottom  of  that  page. 
(Witness  handing  to  counsel  for  Movants.) 

Mr.  Resner :  I  show  the  volume  to  Mr.  Crockett, 
particularly  page  255  of  the  book. 

(Handing  to  counsel  for  the  prosecution.) 

Mr.  Crockett:  We  object  to  that,  if  the  Court 
please — oh,  counsel  hasn't  offered  this  in  evidence. 
I  withdraw  the  objection. 

Mr.  Resner:  I  offer  the  volume  itself  in  evi- 
dence, if  the  Court  please,  and  particularly  pages 
255  and  256  thereof. 

Mr.  Crockett:  We  object  to  the  portions  offered 
in  evidence,  if  the  Court  please,  first  because  the 
table  there  shown — the  matter  in  support  of  the 
table  or  deductions  from  the  table  pertain  to  the 
Territory  as  a  whole;  and  second,  the  table  there 
shows  that  they  are  comparisons  which  go  up  to  the 
year  1930,  which  is  over  15  years  ago — not  pertinent 
to  the  issues  in  this  case.  [38] 

The  Court:     The  objection  will  be  sustained. 

Mr.  Resner:  I  should  like  to  offer  it  for  identi- 
fication, if  the  Court  please. 
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The  Court:  It  may  be  marked  with  the  next 
succeeding  number. 

Mr.  Resner:  I  should  like  leave,  however,  to 
withdraw  it  and  file  a  copy  later  with  the  Court  so 
that  the  record  may  be  complete  in  this  regard. 
May  I  particularly  point  out  the  paragraphs 
referred  to  ? 

The  Court:     Paragraphs  on  page  258? 

Mr.  Resner:     Pages  255  and  256. 

The  Court:     The  table  that  goes  back  to  1880 <? 

Mr.  Resner:  No,  it  starts  with  1902  and  then  it 
goes  to  1915  and  then  to  1930. 

The  Court:  I  see.  Since  we  are  concerned  with 
the  actions  of  the  Jury  Conmiissioners  in  1947  and 
there  is  no  showing  that  they  have  any  access  to  the 
book  or  are  discriminative  against  the  matters  in 
the  book  as  yet,  the  objection  is  sustained. 

Mr.  Resner:  Has  there  been  any  appreciable 
change  in  the  racial  composition  of  Maui  in  the  last 
fifteen  years,  Mr.  Reinecke  ? 

Witness:  I  can't  say  as  to  the  last  fifteen  years. 
There  has  been,  so  far  as  I  know,  no  appreciable 
change  in  the  past  seven  years. 

Q.  Is  that  true  of  the  economic  composition  of 
the  comity  as  well  as  the  racial  composition  ?  [39] 

A.  That  is  true,  because  the  economy  of  the 
outer  islands  is  pretty  stable. 

Mr.  Resner:  For  the  record,  if  your  Honor 
please,  I  assume  that  Mr.  Shoemaker's  volume  pub- 
lished by  the  government  is  3  for  identification  and 
Mr.  Lind's  will  be  4  for  identification. 
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The  Court:  Reserve  any  numbers  in  any  se- 
quence you  desire. 

Mr.  Resner:  Very  well.  Now,  Mr.  Reinecke,  is 
there  another  published  documental  written  work 
that  you  used  as  a  source  material  here? 

A.  There  is  one  which  I  used  in  the  past  which 
I  do  not  have  with  me  to  present.  This  is  Gilmore's 
Sugar  Manual.  The  title  is  "Hawaii  Sugar  Manual 
for  1939."  This  lists  the  stable  personnel  of  thirty- 
four  of  the  sugar  plantations.  These  positions,  of 
course,  differ  from  plantation  to  plantation  depend- 
ing upon  what  the  management  thought  was  im- 
portant. But  taking  them  one  by  another,  there 
w^ere  552  names  listed  of  men  who  held  positions 
from  water  luna  up  to  manager,  and  91%  of  these, 
roughly  501  to  be  exact,  501  individuals  or  about 
91%  bore  haole  names.  It  doesn't  follow  in  every 
case  that  they  were  of  unmixed  Caucasian  blood. 
Some  of  them  were  probably  part  Hawaiian.  As  I 
do  not  have  that  here,  I  don't  know  the  proportions 
on  the  four  sugar  plantations  on  this  Island.  How- 
ever, I  do  know  there  has  been  [40]  no  appreciable 
change  in  the  racial  composition  of  the  management 
of  those  plantations. 

Mr.  Crockett :  Just  a  minute.  I  ask  that  the  last 
statement  of  the  witness  be  stricken  as  having  no 
bearing  whatsoever  upon  the  issues  of  this  case,  too 
remote,  and  for  the  reason  that  it  covers  Territory- 
wide  in  its  scope  and  is  not  limited  to  the  conditions 
existing  on  the  Island  of  Maui. 
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The  Court:  Which  particular  part  are  you 
objecting  your  motion  to?  I  don't  identify  it. 

Mr.  Crockett:  The  witness  was  identifying  the 
statement  taken  from  a  work  which  he  stated  was 
Gilmore's  Hawaiian  Sugar  Manual,  dated  1939,  in 
which  he  stated  are  a  lot  of  names  and  various 
other  matters  there  showing  the  percentage  of  races 
and  things  of  that  nature. 

The  Court :  The  motion  to  strike  will  be  granted. 
I  think  we  had  better  get  down  to  1947 — the  actions 
of  the  Jury  Commissioners. 

Mr.  Resner:  May  I  explain  to  the  Court  the 
basis  upon  which  we  show  this  to  the  Court. 

The  Court:  I  think  I  am  quite  aware  of  your 
basis,  Mr.  Resner,  but  I  still  insist  that  I  am  con- 
cerned only  with  the  actions  of  the  Jury  Commis- 
sioners that  you  challenged  for  the  1947  jury  list. 

Mr.  Resner:  Now,  Mr.  Reinecke,  are  there  any 
other  [41]  published  or  written  works  that  you  have 
used  as  source  material. 

Witness:  I  have  used  a  copy  of  the  Doctor's  dis- 
sertation entitled,  "The  Hawaiian  Sugar  Industry" 
by  William  H.  Taylor,  presented  in  the  economics 
department  of  the  University  of  California. 

Mr.  Crockett :  If  the  Court  please,  might  I  inter- 
rupt the  witness.  In  order  to  save  time  for  the 
Court,  ma}^  I  ask  that  the  witness  be  instructed  to 
state  to  the  Court,  first,  whether  or  not  the  matter 
about  which  he  is  going  to  testify  is  pertaining  to 
the  year  1947 ;  and  second,  whether  or  not  it  is  Ter- 
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ritorial-wide  in  its  scope  or  covers  the  County  of 
Maui — to  save  us  time  and  not  encumber  the  record 
with  a  lot  of  material  and  then  have  to  have  an 
objection  and  have  it  stricken. 

The  Court:  He  is  just  reading  the  title,  Mr. 
Crockett.  Let's  proceed.  Have  you  finished  with  the 
titled 

Witness:  This  was  deposited  in  the  University 
library,  May  1935,  which  answers  the  first  part  of 
your  question,  Mr.  Crockett.  As  to  the  second  part, 
there  are  some  references  specifically  to  the  County 
of  Maui. 

The  Court :     In  May,  1935  ? 

Witness :     That  is  correct,  your  Honor.  [42] 

Mr.  Crockett:  We  object  to  any  evidence  con- 
cerning the  records  of  the  County  of  Maui  made  in 
1935,  if  the  Court  please. 

The  Court:  This  hasn't  been  offered,  Mr. 
Crockett,  but  it  characterizes  the  evidence  of  the 
witness. 

Mr.  Crockett:  The  reason  I  made  the  objection 
at  this  time,  if  the  Court  please,  was  because  when 
the  witness  referred  to  the  other  one,  he  proceeded 
to  give  a  lot  of  detail  which  was  not  pertinent  and  I 
thought  it  would  save  time  by  having  him  instructed 
to  lay  a  proper  foundation  first. 

Mr.  Resner:  Mr.  Reinecke,  one  of  the  points  of 
the  challenge  here  before  the  Court  is  the  require- 
ment of  the  statute  that  the  grand  jury  understand- 
ably speak  and  read  and  write  the  English  language. 
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Now,  with  regard  to  the  population  of  the  Island 
of  Maui,  can  you  give  us  information  concerning 
the  average  understanding  of  the  citizens  of  the 
county  ? 

Witness:  I  have  not  resided  in  this  county.  I 
liave  traveled  here.  I  have  resided  in  country  dis- 
tricts. I  have  taught  in  country  districts  which 
were  no  different  appreciably  from  Maui.  I  should 
say  that  practically  all  of  the  persons  who  are  born 
and  reared  in  Plawaii  and  have  attended  our  pub- 
lic school  system  at  least  four  years  can  speak 
and  understand  English  well  enough  for  practical 
purposes.  Their  mastery  of  written  English  depends 
on  their  general  intellectual  ability.  [43]  I  have 
known  graduates  of  high  school  of  the  twelfth  grade 
who  cannot  read  English  understandably.  I  have 
also  known  persons  with  less  than  an  eighth  grade 
education  who  can  read  it  and  w^ite  it  quite  under- 
standably and  forcefully. 

Mr.  Resner:  If  your  Honor  please,  there  is  only 
one  other  thing  that  I  wanted  to  bring  in  to  Mr. 
Reinecke,  and  that  is  this  chart  which  has  been  left, 
and  we  ask  leave  of  the  Court  to  produce  that 
later  this  morning  or  early  this  afternoon.  This 
is  all  I  have  now. 

The  Court :  Does  counsel  desire  to  cross  examine 
at  this  stage  or  wait  % 

Mr.  Crockett:  We  are  willing  to  proceed,  if  the 
Court  please,  and  allow  counsel  to  introduce  his 
chart  later. 
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Cross  Examination 
By  Mr.  Crockett: 

Q.  Mr.  Reinecke,  I  understand  that  you  went 
through  the  jury  list  to  determine  the  occupations 
of  the  various  persons  named  on  the  list. 

Witness :     That  is  correct. 

Q.  Which  list  did  you  take  into  consideration — 
the  grand  jury  list  or  the  trial  jury  list? 

A.     Grand  jury  list. 

Q.     You  considered  the  trial  jury  lists'? 

A.     I  did  not. 

Q.  So  your  figures  are  based  entirely  upon  the 
question  [44]  of  the  grand  jury  list  alone? 

A.     That  is  correct. 

Q,  The  first  figure  3^ou  gave  for  1947  was  60% — 
and  what  class  did  you  say  that  that  comprised  ? 

A.  That  comprised  what  one  might  call  non- 
laborers  from  firms  which  were  members  of  the  Ha- 
waiian Employers'  Council  or  which  occupied  a 
dominant  position  in  Maui  economy  or  both. 

Q.  And  in  that  list  of  firms,  I  believe  you 
included  corporations  like  the  Maui  Dry  Goods? 

A.     I  did,  yes. 

Q.  And  what  other  firms  did  you  include  there 
other  than  what  you  call  the  "big  five"  dominant 
firms? 

A.     Would  you  like  a  comx3lete  list  for  that? 

Q.  Just  the  list  on  Maui  that  you  included  in 
your  study. 
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A.     That  is  what  I  mean — on  Maui? 

Q.     The  list  that  you  included. 

A.  That  is  what  I  am  referring  to.  Is  that  what 
you  want? 

Q.  Yes,  the  ones  on  Maui  that  you  included  in 
your  list. 

A.  Okey.  These  are  the  ones  from  which  grand 
jurors  were  drawn:  Hawaiian  Pineapple  Company, 
Limited;  American  Can  Company;  Baldwin  Pack- 
ers, Limited;  Bank  of  Hawaii;  Bishop  National 
Bank  of  Hawaii;  Haleakala  [45]  Motors,  Limited; 
Haleakala  Ranch  Company;  Hawaiian  Air  Lines, 
Limited;  Hawaiian  Commercial  &  Sugar  Company, 
Limited;  California  Packing  Corporation;  Consoli- 
dated Amusement  Company,  Limited;  Kahului 
Railroad  Company ;  Lahaina  Ice  Company,  Limited, 
a  subsidiary  of  Pioneer  Mill;  Libby,  McNeill  & 
Libby;  Maui  Amusement  Company;  Maui  Dry 
Goods  and  Grocery  Company,  Limited;  Maui  Agri- 
cultural Company,  Limited;  Maui  Electric  Com- 
pany, Limited ;  Maui  Pineapple  Company,  Limited ; 
Maui  Publishing  Company,  Limited;  Maui  Soda  & 
Ice  Works;  Mutual  Telephone  Company;  Pioneer 
Mill  Company,  Limited;  Shell  Oil  Company, 
Limited ;  the  Von  Hamm  Young  Company,  Limited ; 
Wailuku  Sugar  Company;  East  Mauri  Irrigation 
Company,  Limited;  Ulupalakua  Ranch;  and  Hana 
Ranch  Hotel  and  its  predecessor. 

Q.  That  also  includes  what  you  term  the  "big 
five"  corporations'? 
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A.  It  does,  and  also  a  few  local  firms  which  are 
not  directly  connected  with  the  "big  five'',  but  are 
members  of  the  Hawaiian  Employers'  Council. 

Q.  Then  you  gave  us  a  figure  of  24%.  What  did 
that  figure  include'? 

A.  Those  were — 24%  came  from — included 
entrepreneurs  who  were  not  members  of  the  Hawai- 
ian Employers'  Council,  their  salaried  employees, 
such  a  person  as  a  public  accoiuitant,  [46]  a  few  gov- 
ernment employees,  and  a  few  persons  wdiose  occu- 
pations was  uncertain.  I  don't  know  whether  that 
would  apply  for  1947  alone.  These  in  this  cate- 
gory— the  classes  that  come  in  this  category  were 
for  the  whole  six  years,  and  whether  all  those  are 
found  in  1947,  I  can't  say  without  going  back  over 
it.  I  can't  say  that  all  of  those  occupations  such  as 
government  em2)loyees  can  be  found  in  1947  as  well 
as  in  other  years. 

Q.  You  mean  you  did  not  make  any  separate 
computation  or  calculation  of  those  on  the  1947 
list? 

A.  That  is  available,  yes.  But  this  on  this  table, 
there  is  no  separate  computation. 

Q.  You  mean  the  24%  is  the  average  for  the  six 
years  ? 

A.  No,  it  is  not.  That  is  for  1947  alone.  The 
percentage  differed  from  year  to  year.  Perhaps  I 
didn't  make  myself  clear.  The  sort  of  person  who 
is  included  on  this  list  might  be  found,  say,  in  1946. 
He  might  be  found  in  1947.    I  don't  know  which 


vs.  I.L.W.U.  etc.  611 

(Testimony  of  John  E.  Reinecke.) 
year  the  public  accountant  appears  in,  but  he  is  the 
sort  of  person  who  would  be  in  the  non-laborers  not 
connected  with  dominant  firms. 

Q.  But  the  24%,  you  say,  that  is  the  1947  per- 
centage ? 

A.     That  is  for  1947,  yes. 

Q.  Then  you  gave  us  16%.  And  what  class  does 
that  include?  [47] 

A.     That  includes  manual  laborers. 

Q.  And  can't  you  break  that  down  in  any  more 
detail?   That  is,  what  kind  of  manual  labor? 

A.  There  again,  without  referring  to  the  lists, 
I  can't  say  whether  these  would  all  appear  in  1947, 
but  cowboys,  agricultural  labor  and  miscellaneous 
labor,  both  skilled  and  unskilled. 

Q.  Did  you  find  any  locomotive  operators  on 
that  list? 

A.  I  can't  say  without  referring  to  the  list  off 
hand;  however,  locomotive  operator — if  he  appears 
— would  be  classed  as  laborer. 

Q.     That  is  within  the  16%  ? 

A.     Within  the  16%  if  he  was  in  1947. 

Q.  Did  you  try  to  determine  by  whom  these  la- 
borers, as  you  call  them,  were  employed? 

A.     In  most  cases,  yes. 

Q.     By  whom  were  they  employed  in  most  cases? 

A.  By  these  large  firms — ^what  I  have  called  the 
dominant  firms. 

Q.    And   also   some   by  the   sub-dominant  firms 
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associated,   as  you  call   it,   with   the   Hawaii   Em- 
ployers' Association? 

A.    As  I  remember,  yes. 

Q.  So  that  the  60%  plus  the  16%  are  practically 
all  persons  who  are  employed  employees  by  the 
same  firms'? 

A.  I  don't  know — yes,  I  should  say  off  hand. 
Again,  I  should  have  to  refer  to  the  lists  to  be  ab- 
solutely sure  of  that.  [48] 

Q.  So  that  your  study  does  definitely  show  that 
the  labor  class  was  included  on  the  Grand  Jury 
list  not  only  for  1947,  but  for  the  six  j^ears  imme- 
diately prior  thereto. 

A.     It  wa-s  included  in  proportions  from 


Q.  I  didn't  ask  you  proportions.  I  asked — they 
were  included.   Is  that  correct? 

A.     They  were  included. 

Mr.  Crockett:  If  the  Court  please,  might  I  ask 
that  the  witness,  while  getting  his  chart,  since  he 
has  not  made  a  study  of  the  Trial  Jury  list,  that 
he  be  asked  to  make  a  study  of  the  Trial  Jury 
list  so  that  the  Court  will  have  the  benefit  of  his 
expert  testimony  as  to  the  composition  of  the  Trial 
Jury  list  also  for  the  year  1947. 

The  Court:  Are  you  making  him  your  witness, 
Mr.  Crockett? 

Mr.  Crockett :     To  that  extent,  if  the  Court  please. 

The  Court:  I  can't  compel  the  witness  to  make 
a  study. 

Mr.  Crockett:  We  withdraw  the  request.  We 
have  nothing  further,  if  the  Court  please. 
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Examination   by  the   Court 

The  Court:  I  would  like  to  ask  one  question, 
perhaps,  subject  to  objection  of  Counsel.  Did  you 
make  a  study  of  any  of  the  jury  list  of  1947  as  to 
how  many  democrats  and  how  many  republicans 
were  on  it? 

Witness:  That  is  impossible  to  determine  ex- 
cept on  the  basis  of  rumor.  If  a  person  is  markedly 
active  on  behalf  of  the  republican  or  democratic 
party,  that  would  be  known  in  the  community. 

The  Court:     So  you  didn't  make  any  study"? 

Witness:  Since  we  don't  have  registration  in 
the  primaries  here  by  party,  I  did  not  make  any 
such  study. 

Mr.  Resner:  As  I  understand  it,  your  Honor, 
it  is  impossible  to  get  that  information  because  you 
have  no  way  of  determining  the  person's  affiliation 
according  to  party. 

The  Court:  I  don't  know  whether  it  is  possible 
or  impossible.  A  good  party  precinct  has  pretty 
good  possibilities.  However,  I  am  not  pressing  it. 
I  am  just  asking  the  limit  of  the  field. 

Mr.  Resner:  We  sought  that  information,  but 
because  of  the  difficulties  attendant,  it  was  not 
possible. 

The  Court:  Mr.  Reinecke,  did  you  examine  ex- 
isting lists  of  questionnaires  that  went  out  to  pros- 
pective jurors  from  which  the  list  was  ultimately 
selected  ? 

Witness :     I  did  not  examine  it,  your  Honor. 
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The  Court:     You  didn't  examine  it  at  all? 

Witness:     No,  sir. 

The  Court:  To  determine  whether  on  that  list 
appeared  the  employment  factor"?  And  on  the  list 
appeared  [50]  the  understanding  of  English  fac- 
tor? 

The  Witness:     I  did  not  examine. 

Mr.  Resner:  If  your  Honor  please,  may  I  ask 
the  Court  if  your  Honor's  attention  is  directed  to 
the  grand  jury  or  the  petit  jury. 

The  Court:  Both,  because  the  statute  requires 
that  the  list  be  selected — a  certain  number  of  names 
for  the  jury  out  of  which  names  a  certain  propor- 
tion be  set  aside  for  the  grand  jury,  as  I  under- 
stand it.  I  don't  remember  off  hand  the  number  sit- 
ting in  this  division,  so  that  I  will  have  to  refer 
to  the  statute. 

Mr.  Crockett:  The  number  is  50  for  the  grand 
jury  and  100  for  the  trial  jury. 

Mr.  Resner:  Section  9800  of  the  Revised  Laws 
of  Hawaii,  1945,  states  that:  "The  jury  commis- 
sion of  each  circuit  shall  in  each  year  make  and 
file  with  the  clerk  of  the  circuit  court  at  least 
ten  days  before  the  next  term  of  court  two  cer- 
tified, separate  lists  of  citizens  to  serve  respec- 
tively as  grand  and  trial  jurors  in  the  circuit  court 
for  the  ensuing  year.  It  shall  select  and  list  the 
names  of  one  hundred  citizens  as  trial  jurors  and 
fifty  citizens  as  grand  jurors." 

The  Court:     Yes. 
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Mr.  Resner:  And  I  see  nothing,  your  Honor, 
that  the  fifty  come  from  the  one  hundred. 

Tlie  Court:  No,  they  don't  come  from  the  one 
hundred,  but  from  tlie  questioimaires  sent  out. 
Perhaps  [51]  you  haven't  the  backgromid  of  the 
Court  and  the  Jury  Commission  to  get  the  start 
on  this  process. 

Mr.  Resner:  Perhaps  not,  but  I  understand 
from  your  Honor's  question  that  the  inference  was 
that  the  larger  list  contained  the  smaller,  and  as 
we  understand  it,  the  Jury  Commission  and  the 
Court  have  the  duty  of  providing  two  separate, 
distinct  lists. 

The  Court:  To  that  extent  you  are  correct,  Mr. 
Resner.  The  Court's  question  right  to  the  witness 
was  did  he  examine  the  total  questionnaires  sent 
out  from  which  the  Jury  Commission  did  go  through 
in  making  a  selection  of  the  one  hundred  and  fifty 
respectively. 

Witness:     No,  I  examined  neither  of  them. 

Mr.  Resner:  Mr.  Reinecke,  I  have  no  questions 
at  this  time,  but  would  you  get  the  chart  to  which 
you  referred  and  return  with  it. 

The  Court:  The  cross-examination  is  finished  at 
this  point? 

Mr.  Crockett:  I  have  no  further  cross-examina- 
tion. 

The  Court:  We  will  take  another  five-minute 
recess. 

(The  Circuit  Court  recessed  at  11:01  a.m.) 
(The  Circuit  Court  reconvened  at  11:08  a.m.) 
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having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Resner: 

Clerk :     Will  you  please  state  your  name  % 

Witness:     Harry   Tatsumi   Oshima. 

Mr.  Resner:     Your  name  is  Harry  Oshima? 

A.     Harry  Tatsumi  Oshima. 

Q.     And  where  do  you  live? 

A.     At  the  present  time  I  live  at  1450  Alencastre, 
but  this  is  just  my  temporary  address. 

Q.     What  is  your  permanent  address  % 

A.     Washington,  D.  C. — American  University. 

Q.     American  University,  District  of  Columbia'? 

A.     That's  right. 

Q.     What  is  your  profession  or  occupation,  Mr. 
Oshima  ? 

A.     I  am  an  economist  dealing  with   statistical 
research. 

Q.     You  are  an  economist  and  statistician? 

A.    Yes. 

Q.     Would  you   speak  up   loud   enough?'    Now, 
what  education  have  you  had? 

A.     I  finished  at  the  University  of  Hawaii. 

Q.     What  year?  [53] 

A.     1940,  with  a  Bachelor  of  Arts. 

Q.     In   what   particular   field   of  work   did   you 
specialize?  A.     Economics  and  statistics. 

Q.     Economics  and  statistics. 
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A.  And  then  I  went  to  the  Cohimbia  graduate 
school  studying  also  economics  and  statistics. 

Q.     Columbia  University,  New  York  City? 

A.     Yes. 

Q.     How  many  years  did  you  spend  there? 

A.  I  was  there  for  about  three  years — three  se- 
mester years  up  there. 

Q.     Doing  work  in  economics  and  statistics? 

A.     That's  right. 

Q.     Yes,  what  did  you  do  next? 

A.  Then  I  took  a  job,  a  position  with  the  Na- 
tional Bureau  of  Economic  Research. 

Q.  What  is  the  National  Bureau  of  Economic 
Research  ? 

A.  It  is  one  of  the  leading  economic  statistical 
bureaus  in  the  country.  It  is  located  in  New  York 
City,  Columbus  Circle. 

Q.  What  kind  of  economic  research  work  does 
that  organization  do? 

A.  It  is  an  organization  doing  research,  which 
is  mainly  doing  research  of  a  scholarly  sort — mainly 
problems  that  concern  the  leading  graduate  eco- 
nomic faculties — so  the  main  work  is  statistical.  [54] 

Q.  And  they  furnish  their  service  to  different 
American  universities  ? 

A.  No,  the  scholars  of  different  universities  like 
Columbia,  Harvard,  Chicago  and  other  leading  uni- 
versities support  this. 

Q.  What  kind  of  work  did  you  do  there,  Mr. 
Oshima  ? 
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A.  There  I  was  a  research  assistant  to  Profes- 
sor Morganstein  of  Princeton  University.  I  was  do- 
ing there  statistical  work  on  foreign  exchange  rates, 
trying  to  determine  how  depressions  and  prosperity 
come  alternately  throughout  the  world. 

Q.     And  how  long  did  you  stay  with  the  Bureau? 

A.     I  was  there  a  little  bit  over  a  year. 

Q.     What  did  you  do  next  after  thaf? 

A.  Then  I  took  a  job  in  Washington,  D.  C,  with 
the  Office  of  Strategic  Services,  and  was  there  dur- 
ing the  war  years.  That  was  a  part  of  the  United 
States  army.  That  was  a  sort  of  semi-military  sort 
of  agency. 

Q.     You  worked  there  as  a  civilian? 

A.     Yes. 

Q.  How  long  were  you  associated  with  the  Of- 
fice of  Strategic  Services? 

A.     About  a  year  and  a  half. 

Q.     What  did  you  do  there,  Mr.  Oshima? 

A.  There  I  did  a  study  into  the  population  and 
national  income  statistics  of  Japan.  There  I  calcu- 
lated, or  rather  estimated  the  national  income  of 
Japan,  number  of  people  [55]  employed  and  so  forth 
and  so  on,  which  were  facts  needed  for  the  war 
effort. 

Q.  I  see.  That  was  statistical  research  and  eco- 
nomic work? 

A.  Mainly  based  upon  population  trends  and 
characteristics. 

Q.  That  was  statistical  research  and  economic 
work,  is  that  correct?  A.    Yes. 
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Q.  And  what  did  you  do  after  your  service  with 
OSS? 

A.  Then  I  came  back  for  another  year  of  grad- 
uate work  at  Columbia  University — sort  of  a  re- 
fresher— and  there  I  took  further  courses,  finished 
up  all  my  other  requirements  for  my  doctorate.  And 
then  I  took  a  job  as  an  assistant  professor  of  eco- 
nomics at  the  American  University. 

Q.     And  that  is  where  you  are  now?' 

A.     Yes. 

Q.     Is  that  your  present  position?  A.     Yes. 

Q.  Assistant  professor  of  economics  at  the  Amer- 
ican University?  A.     Yes. 

Q.     What  do  you  teach? 

A.  The  past  year  I  taught  a  course  in  general 
statistics,  a  course  in  money  and  banking,  economic 
theory,  and  a  course  in  economic  history. 

Q.     Does  that  cover  it?  [56] 

A.  Couple  of  courses  which  are  not  listed  but 
are  senior  on  this  work  and  junior  on  this  work — 
semi  classes,  quasi-classes. 

Q.  Now,  Mr.  Oshima,  have  you  written  for  pub- 
lications? 

A.  Yes,  I  have  w^ritten  an  article  in  ''Pacific 
Affairs,"  which  is  a  quarterly  journal  of  the  In- 
stitute of  Pacific  Relations — an  article  on  Japan's 
economic  structure  which  was  partially  a  statistical 
study  of  the  trends  in  Japanese  economic  cate- 
gories. 

Q.    When  was  that  published? 
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A.  I  am  not  absolutely  certain  of  these  dates — 
1942. 

Q.     What  other  works  have  you  published? 

A.  I  think  that  was  a  spring  issue  of  the  quar- 
terly journal.  Also  in  "Social  Research" — another 
quarterly  joui'nal  this  time  of  the  new  School  of 
Social  Research  in  New  York  City.  I  published 
in  1944,  I  think,  an  article  on  "Veblen  in  Japan." 

Q.  What  other  published  works  have  you  done, 
Mr.  Oshima? 

A.  Then  there  was  an  article,  a  co-author  job 
in  a  book  by  Steiner,  whose  initials  I  have  forgot- 
ten— "Economic  Problems  of  War";  the  book  was 
published  in  1941  or  1942. 

Q.  Were  you  co-author  with  some  other  person 
of  that  article,  Mr.  Oshima,  or  was  this  your  own 
work?  A.     That  was  a  co-author  job. 

Q.     And  who  was  associated  with  you? 

A.     Robert  A.  Brady. 

Q.  That  is  Professor  Brady  of  the  University 
of  California?  [57] 

A.  And  of  Columbia  formerly.  And  also  my 
work  in  the  Office  of  Strategic  Services  resulted  in 
a  i:)ublication  by  the  State  Department,  together 
with  OSS.  The  OSS  went  out  of  existence  at  the 
time  when  I  terminated  my  job.  It  was  really 
printed — published  under  the  authorship  of  the 
State  Department — "National  Income  of  Japan, 
1930  to  1944." 

Q.     Now,  in  connection  with  the  present  case  be- 
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fore  the  Court  here,  Mr.  Oshima,  and  the  eco- 
nomic, social,  racial  makeup  of  the  Maui  Grand 
Jury  for  1947,  have  you  had  occasion  to  make  a  sur- 
vey of  that  and  to  prepare  some  statistical  tables 
and  data?  A.     Yes. 

Q.  What  sources  did  you  use  for  the  prepara- 
tion of  your  tables  and  testimony  here,  Mr.  Oshima? 

A.  First  of  all,  the  United  States  Census — Pop- 
ulation. 

Q.     When  was  that  census  published? 

A.  I  think  it  was  published  in  1941,  but  it  is 
of  1940. 

Q.  Has  there  been  any  census  report  by  the 
United  States  government  since  that  time? 

A.     No. 

Q.     How  often  does  the  census  take ? 

A.     Every  ten  years. 

Q.  That  is  every  ten  years  on  the  even  num- 
ber of  year — 1930,  1940,  1950  and  so  on,  is  that 
correct  ?  A.     Yes. 

Q.  So  the  next  United  States  census  will  occur 
in  the  year  1950?  [58]  A.     That's  right. 

Q.  This  census  report  to  which  you  refer  is  not 
only  of  the  United  States  generally,  but  includes 
the  Territory  of  Hawaii  and  the  Islands  of  Maui, 
Molokai  and  Lanai,  is  that  right? 

A.     That's  right. 

Q.  With  regard  to  statistical  methods,  Mr.  Oshi- 
ma, and  assuming  that  you  have  figures  taken 
by  the  Census  in  1940,  what  is  the  validity  of  those 
figures  with  regard  to  the  year  1947? 
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A.  Well,  they  are  the  best  one  can  get  consid- 
ering every  source  you  can  possibly  put  your  hands 
on,  and  I  would  say  that  the  estimates  that  I  have 
made,  generally  speaking,  will  not  have  an  error 
larger  than  plus  or  minus  five  per  cent. 

Q.     That  is  between  1940  and  1947? 

A.  Well,  the  estimates  I  have  made  for  1947  in 
many  cases  will  be  based  on  1940.  Of  course,  the 
method  of  estimation  will  be  dependent  upon  a  great 
deal  of  other  sources. 

Q.  But  first  I  am  getting  to  this  question  of 
margin  of  error  plus  or  minus  five  per  cent  for  the 
years  1940  and  1947.  Do  I  understand  your  testi- 
mony to  be  that  based  on  the  1947 — 1940  census  and 
carrying  it  to  1947,  the  records  and  figures  would  be 
the  same  with  a  possible  five  per  cent  error  based 
upon  changes  in  that  intervening  seven-year  pe- 
riod?   Is  that  right?  A.     Yes.  [59] 

Q.  Is  that  accepted  in  statistical  work  of  the 
character  that  you  have  been  doing? 

A.  Yes.  Statistics  is  mainly  an  effort  to  esti- 
mate from  what  is  known  to  what  is  unknown  be- 
cause the  whole  problem  in  statistics  revolves  around 
that  procedure  of  estimating  on  whatever  basis  of 
the  sources  you  have,  and  this  sort  of  thing  I  have 
done  here  and  general  estimate  work  in  the  field  of 
statistical  estimation. 

Q.  Besides  the  census,  what  other  sources  have 
you  used?  A.     Census  of  Agriculture. 

Q.     Whose  publication  is  that? 
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A.     The  United  States  Bureau  of  the  Census. 

Q.     When  was  that  published? 

A.     That  was  published  in  1940. 

Q.     Is  that  the  last  such  census? 

A.     To  my  knowledge,  yes. 

Q.  Do  you  know  when  the  next  is  scheduled  to 
occur  1 

A.  I  think  about  the  time  when  the  decennial 
population  will  be  held. 

Q.     What  is  the  Census  of  Agriculture? 

A.  The  Census  of  Agriculture  makes  an  attempt 
to  deal  with  the  characteristics  of  the — of  Hawa- 
iian agriculture,  take — how  many  people  employed, 
to  what  extent  machines  are  used,  what  is  the  status 
of  the  different  individuals  in  the  Census  of  Agri- 
culture— whether  they  are  attendants,  owners,  part 
owners,  [60]  employees — what  is  the  average  acre- 
age of  the  individual  ownership  of  farms  and  so 
forth. 

Q.  Is  the  Census  of  Agriculture  of  the  United 
States  broken  down  not  only  to  the  Territory  of 
Hawaii,  but  also  to  the  Islands  of  Maui,  Molokai 
and  Lanai?  A.     That's  right. 

Q.  And  would  you  say  that  the  same  rule  with 
regard  to  the  margin  of  error  applies  to  the  Census 
of  Agriculture  in  1947  as  compared  with  the  1940 
general  population  census?  A.     Perhaps  less. 

Q.     Why  less? 

A.  Because  the  Census  of  Agriculture  deals  a 
great  deal  with  non  population  matters,  financial 
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matters,  for  example,  for  which  there  are  a  great 
deal  of — there  is  a  great  deal  of  statistical  sources 
such  as  the  Hawaiian  Stock  Exchange  Manual.  You 
have  a  great  deal  of  statistics  by  the  Hawaiian 
government — City  and  County  government  on  the 
various  financial  situations  on  Maui  so  that  you 
can  feel  that  your  estimates  made  on  the  1940  Cen- 
sus of  Agriculture  will  have  a  great  deal  of  confi- 
dence for  1947. 

Q.     What  other  sources  did  you  use,  Mr.  Oshima  ? 

A.     Census  of  Business. 

Q.     Census  of  Business  % 

A.     In  Hawaii,  Alaska  and  Puerto  Rico.  [61] 

Q.  And  is  that  a  government  census,  too  ?  A 
[Jnited  States  government  census? 

A.     United  States  Bureau. 

Q.     United  States  Bureau  of  the  Census? 

A.     That's  right. 

Q.     That  is  part  of  the  Department  of  Commerce  ? 

A.  That  is  right.  That  is  part  of  the  Depart- 
ment of  Commerce.  The  Bureau  is  a  part  of  the 
Department  of  Commerce. 

Q.  All  these  things  you  have  been  talking  about 
are  government  activities?  That  is,  activities  of 
the  United  States  government? 

A.  Activities  of  the  United  States  government 
which  are  authorized  by  the  Congress.  Every  ten 
years,  Congress  will  appropriate  money  to  set  out 
detailed  regulations  as  to  how  the  census  Avill  be 
conducted. 
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Q.  The  Census  of  Business  was  taken  for  what 
year?   1940  also?  A.     1939. 

Q.     Is  that  the  last  such  census?  A.    Yes. 

Q.  Do  you  know  when  the  next  is  scheduled  to 
occur  ? 

A.  About  the  same  time,  perhaps,  but  you  see 
a  great  deal  of  these  things  have  to  be  acted  upon 
by  Congress.  I  can  be  fairly  certain  that  the  United 
States  population  census  will  be  conducted  for  1950 
because  that  is  something  that  has  occurred  every 
ten  years  in  the  past.  But  the  Census  of  Agriculture 
and  Census  of  Business  [62]  require  a  special  appro- 
priation. In  the  past  some  years,  there  were  no  ap- 
propriations set  aside. 

Q.     So  it  may  occur  in  1950,  but  it  may  not  ? 

A.     Yes. 

Q.  And  the  last  such  census  anyone  can  use  is 
1939 — for  the  Census  of  Business?  A.     Yes. 

Q.     Is  that  right?  A.     Yes. 

Q.  What  would  be  the  margin  of  error,  if  any, 
between  1939  and  1947  on  the  Census  of  Business  ? 

A.  Roughly  five  per  cent,  too,  I  think,  depending 
upon  the  methods  used. 

Q.  And  is  your  estimate  of  the  degree  of  error  of 
five  per  cent  based  upon  the  same  factors  whereby 
you  would  make  an  estimate  of  error  of  the  other 
two  kinds  of  census  you  have  been  using? 

A.  Yes.  I  want  to  point  out  the  stability  of  the 
statistical  scene.  Since  I  don't  know  too  much  about 
Maui,  by  the  statistical  scene,  I  was  convinced  that 
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the  Maui  population  factors  have  been  relatively  sta- 
ble ;  that  is,  the  Board  of  Health  is  the  best  estimate 
for  total  population  for  1947.  Just  about  a  few 
weeks  ago,  the  head  of  the  Board  of  Health  in  his 
report  to  the  governor  showed  that  there  was  a  large 
increase  in  Honolulu,  but  for  Maui  there  was  prac- 
tically no  change  as  far  as  the  population  data  went, 
and  it  indicates — the  percentages  indicate  a  change 
of  only  [63]  about  one  per  cent  in  the  population, 
to  the  population  of  Maui  from  1940  to  1947,  which  is 
a  fairly  good  evidence  of  the  relative  stability  of 
the  situation  on  Maui.  I  also  called  up  the  individual 
who  worked  on  these  estimates  for  the  Board  of 
Health,  and  he  stated  that  he  felt  there  was  a  great 
deal  of  stability  on  Maui  and  the  outside  islands. 

Q.  That  is  stability  of  the  population  of  Maui, 
Lanai  and  Molokai — is  that  what  you  are  saying? 

A.     Yes. 

Q.  A  stability  going  back  over  a  period  of  some 
years'?  A.     To  1940. 

Q.     To  1940?  A.    Yes. 

Q.  What  other  sources — oh,  I  didn't  mean  to 
cut  you  off. 

A.  I  was  going  to  say  that  a  great  deal  of  these 
estimates  for  1947,  1946  the  Board  of  Health  and 
and  other  governmental  departments  are  based  on 
the  1947  census. 

Q.  Is  it  common  for  government  agencies  today 
such  as  the  local  government,  the  Maui  government, 
to  use  the  census  to  which  you  referred  as  the  basis 
for  current  estimates? 
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A.  All  valid  current  estimates  must  be  based  on 
the  census. 

Q.     That  is  what  has  lieen  done  in  all  of  them  ? 

A.     Yes,  the  Territorial  Board  of  Health. 

Q.     For  1947'?  [64]  A.     Yes. 

Q.     What  other  sources  did  you  use,  Mr.  Oshima  ? 

A.  The  directory — Polk's  Directory  of  the  Ter- 
ritory of  Hawaii — excuse  me — the  directory  of  the 
City  of  Honolulu  and  the  Territory  of  Hawaii,  1940 
to  1941,  1939  to  1940. 

Q.  Are  those  the  last  two  such  directories  pub- 
lished? A.     Yes. 

Q.     And  what  is  Polk's  Directory,  Mr.  Oshima? 

A.  It  is  a  directory  w^hich  attempts  to  give  in- 
formation on  the  economic  status  of  individuals — 
as  many  individuals  as  they  can  of  the  Territory — 
of  the  individuals  of  the  Territory  of  Hawaii.  I 
found  that  for  those  individuals  who  are  well  known, 
the  Directory  is  fairly  complete  although  for  in- 
dividuals who  are,  say,  the  laboring  class,  the  Di- 
rectory is  not  very  complete. 

Q.  Does  that  Directory  include  the  population  of 
Maui,  Lanai  and  Molokai? 

A.  Yes.  No,  there  is  a  separate  section  on  Maui, 
Molokai,  Lanai — Lanai  and  Molokai. 

Q.  You  had  reference  to  that  section  in  mak- 
ing your  statistical  reports  and  tables,  is  that  cor- 
rect? A.     That's  right. 

Q.  And  you  also  used  the  Grand  Jury  list  for 
1947,    did   you,    Mr.    Oshima?  A.     Yes.    [65] 
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Q.  And  the  Grand  Jury  lists  also  for  the  years 
1946,  1945,  1944,  1943  and  1942? 

A.     That's  right. 

Q.  And  the  occupational  status  or  position  held 
by  the  Grand  Jurors  for  1947  and  on  back  to  1942 
as  revealed  by  Polk's  Directory?  A.     Yes. 

Q.     Is  that  correct?  A.     That's  right. 

Q.  And  the  Grand  Jury  are  identified,  are  they, 
by  both  name  and  address  on  the  lists  in  the ? 

A.    No.   You  mean  in  the  Directory? 

Q.  Name  and  address  appears  in  the  Directory, 
does  it  not?  A.     That's  right. 

Q.  And  their  names  only  appear  on  the  lists — 
or  addresses,  too?  The  Grand  Jury  lists  I  am  re- 
ferring to  now?  A.     Yes,  both  appear. 

Q.  Now,  the  first  thing  I  want  to  direct  your 
attention  to,  Mr.  Oshima,  is  Table  1.  Will  you  please 
get  out  Table  1?  Would  you  hand  me  the  original 
copy  and  keep  a  copy  for  yourself? 

(Witness  handing  paper  to  Counsel  for  Mov- 
ants.) 

Mr.  Resner :  If  your  Honor  please,  I  have  shown 
this  to  Counsel  and  we  have  sufficient  copies.  You 
made  six  copies  of  these,  did  you,  Mr.  Oshima? 

Witness:     Yes.  \^6Q^ 

Mr.  Resner:  I  should  like  to  offer  at  this  point, 
Table  1  for  identification  as  Defendants'  next  in 
order. 

The  Court:  It  will  be  marked  for  identification 
with  the  next  numeral. 
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Mr.  Resner:     Number ? 

Deputy  Clerk:     No.  3. 

Mr.  Resner :  No.  3  ?  3  and  4  have  been  saved  for 
the  two  volumes.    This  would  be  5. 

Deputy  Clerk:     Oh. 

Mr.  Resner :  Would  you  tell  us  what — you  better 
give  me  another  copy  of  Table  1,  Mr.  Oshima.  Now, 
what  is  Table  1,  Mr.  Oshima,  which  is  Defendants' 

5  for  identification — for  the  record? 

A.  Table  1  is  the  distribution  of  Caucasians  and 
non-caucasians  in  the  population  and  Grand  Jury 
panel  of  Maui  County. 

Q.  And  is  this  based  upon  the  statistical  sources 
that  you  have  just  mentioned  for  us  ?  A.     Yes. 

Mr.  Resner:  All  right,  now,  if  the  Court  please, 
I  should  like  to  offer  Table  1  in  evidence  and  I 
will  ask  Mr.  Oshima  to  explain. 

Mr.  Crockett:  We  have  no  objection,  if  the  Court 
please. 

The  Court:  It  may  be  received  with  the  same 
number.  Exhibit  5.  [67] 

Mr.  Resner:  If  your  Honor  please,  it  may  be 
helpful  if  your  Honor  would  follow  the  Table  1. 

The  Court :  As  soon  as  he  gets  it  marked,  he  will 
pass  it  up  to  me. 

Mr.  Resner :  Very  well.  Mr.  Oshima,  first  I  want 
to  ask  you  this — on  the  left  hand  side  of  this  sheet 
of  paper,  Table  1,  are  noted  the  figures  1,  2,  3,  4,  5, 

6  and  7.  Those  refer,  do  they,  to  the  footnotes  and 
therefore  the  sources  which  appear  on  the  following 
page. 
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Witness:     That's  right. 

Q.     Are  there  two  pages  of  footnotes  to  Table  1  ? 

A.     Yes. 

Q.  We  haven't  got  the  last  page.  I  think  your 
Honor's  page  has  only  one  page  of  footnotes. 

The  Court:     Run  to  footnote  No.  5. 

Mr.  Resner:  Yes,  they  run  to  footnote  6  and  7 
there. 

(Witness  handing  paper  to  Counsel  for  Mov- 
ants.) 

Mr.  Resner :  I  think,  your  Honor,  we  might  save 
time  by  getting  them  at  the  noon  recess. 

Well,  let's  go  back  to  this  Table  1.  Mr.  Oshima, 
would  you  explain  what  Talkie  1  demonstrates? 

Witness:  The  purpose  of  Table  1  is  to  make  a 
separation  of  Caucasians  and  non-caucasians  in  the 
population  of  Maui,  first  of  all;  and  secondly,  to 
make  a  separation,  similar  separation  for  the  Grand 
[68]  Jury  panel  members.  Now,  in  order  that  the 
absolute  numbers  can  be  more  easily  grasped,  the 
percentages  are  calculated  and  these  percentages 
are  comiDarable  with  the  parallel  percentages  in  the 
lower  part  of  the  table  for  the  panel  for  the  various 
years.  In  the  first  half  of  the  table,  footnote  No. 
1,  male  and  female,  this  is  a  total  niunber  of  males 
and  females  in  Maui  County  in  1940,  and — oh,  first 
of  all,  the  definitions  of  Caucasian  and  non-cauca- 
sian  are  taken  directly  from  the  census. 

Q.     What  does  the  census  say  in  that  regard? 

A.     The  census  includes  with  what  is  popularly 


vs.  I.L.W.U.  etc.  631 

(Testimony  of  Harry  Tatsmni  Oshima.) 
known  as  "haole",  Portuguese  and  Spanish,  and 
will  for  the  relevant  purpose  for  Maui  County,  and 
all  the  rest  on  the  Caucasian  side,  Spanish,  French, 
Irish  and  most  of  the  European  countries.  And  the 
non-caucasians  would  include  the  Oriental  people. 
It  would  include  the  Puerto  Ricans,  Filipinos,  Ha- 
waiians,  part  Hawaiians,  Koreans,  Japanese 

Q.     Chinese? 

A.     Chinese,   negroes — non-caucasian. 

Q.     And  any  Island  group  such  as  Samoan? 

A.     That  would  be  included  in  non-caucasian. 

Q.  The  first  top  of  your  table  then  which  is  a 
breakdown  both  with  regard  to  total  number  and 
percentages  as  they  are  interposed  into  percentages 
of  the  Caucasian  and  non-caucasian  elements  of  the 
population  of  Maui,  is  that  correct  *?  [69] 

A.     Yes. 

Q.  Now,  going  down  the  list,  I  see  that  on  Maui 
the  total  male  and  female  amounts  to  12.5  being 
Caucasian  and  87.5  being  non-caucasian,  is  that 
correct?  A.     That's  right. 

Q.  In  other  words,  there  are  6,989  Caucasians 
and  48,991  non-caucasians — a  total  of  55,980  persons 
resident  on  Maui,  is  that  right? 

A.     That's  right. 

Q.  And  then  the  next  figure  shows  the  male  pop- 
ulation over  the  age  of  21  years,  is  that  correct? 

A.    Yes. 

Q.  Demonstrating  that  in  1940  the  Caucasian 
male  group  of  Maui  was  11.2  and  the  non-caucasian 
was  88.8,  is  that  correct?  A.    Yes. 
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Q.  And  next  it  shows  that  in  the  year  1947,  the 
males  between  the  ages  of  21  to  60  years  amoimts 
to  the  same  figures — that  is,  11.2  Caucasian  and 
88.8  non-caucasian.   Is  that  right  ? 

A.     Percentages  are  the  same,  yes. 

Q.  Percentages  are  the  same,  but  the  numbers 
are  different.  In  1940  there  were  2,027  Caucasian 
males,  21  years  and  over.  In  1947,  there  were  2,208 
males,  21  to  60  years — is  that  correct? 

A.     Yes.  [70] 

Q.  And  in  1940,  there  were  16,038  non-caucasian 
males  as  against  15,517  non-caucasian  males,  21  to 
60  years,  is  that  correct?  A.    Yes. 

Q.  And  the  male  population,  21  years  and  over, 
in  1940  totaled  18,065 ;  and  in  1947,  the  male  popu- 
lation, 21  to  60  years,  totaling  19,725.   Is  that  right? 

A.    Yes. 

Q.  Now,  the  series  of  2  and  3,  what  source  is 
that  that  you  computed  on  as  shown  by  your  foot- 
notes, Mr.  Oshima? 

A.  First  of  all,  the  second — the  first  footnote — 
first  and  second  footnote  indicate  that  these  figures 
were  taken  directly  from  the  1940  Census.  Footnote 
3  is  obtained  on  the  basis  of  the  same.  ''Second 
Series,  Characteristics  of  the  Population  of  Ha- 
waii", is  the  name  of  the  volume.  With  this  differ- 
ence— seven  years — since  from  1940  to  1947,  there 
was  a  seven-year  discrepancy,  to  each  class  interval 
on  this  Table  19  of  the  population  census  volume, 
seven  vears  was  added.   To  each  of  the  class  inter- 
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vals  in  the  table  referred  to  in  the  Census,  seven 

years  was  added,  which  would  give  you  a  fairly 

accurate  estimate  of  the  males,  21  to  60  years,  in 

1947. 

Q.     On  the  Island  of  Maui  ? 

A.     Yes,  I  am  speaking  of  Maui. 

Q.  And  when  we  use  the  term,  Maui,  here,  we 
refer  to  all  the  three  islands  that  make  up  the 
County?  [71]  A.     Yes,  I  refer  to  the  County. 

Q.  Next,  we  come  to  the  question  of  male  citi- 
zens. Is  the  next  figure  with  regard  to  male  citizens 
the  situation  which  existed  in  what  year,  Mr.  Osh- 
ima? 

A.     These  are  estimates  brought  up  to  1947. 

Q.  Estimates  brought  up  to  1947 — so  that  that 
shows  that  citizens  between  the  ages  of  21  and  60 
years  of  the  male  sex  in  1947  amounts  to  2,074 
Caucasian  or  16.2%;  and  there  are  10,747  non- 
caucasians  or  83.8% — a  total  of  12,281, 

A.     12,821. 

Q.     12,821— is  that  correct?  A.     Yes. 

Q.  And  the  source  for  that  is  what?  How  did 
you  arrive  at  that  figure? 

A.  Footnote  4,  which  attempts  to  make  a  cor- 
rection of  citizenship.  This  estimate  again  is  based 
upon  the  Census,  Second  Series,  16th  Annual,  Table 
18,  Page  27.    Shall  I  indicate  the  method  there? 

Q.    Yes,  I  want  you  to  explain. 

A.  Total  Caucasian  non-citizens  outside  of  Hono- 
lulu is  equal  to  498.    This  is  information  given  in 
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the  Census,  page  28.  Total  non-citizens  outside  of 
Honolulu,  total  16,078.  By  these  two  totals,  I  get 
a  ratio  which  is  3% — a  ratio  indicating  the  propor-  | 
tion  of  Caucasian  non-citizens  outside  of  Honolulu. 
All  this  is  for  1940  yet.  Now,  the  ratio  I  vrill  use 
a  moment  later.  [72]  In  the  next  line — number  of 
non-citizens,  male,  21  years  and  over  in  1940 — from 
the  table  is  equal  to  3,941.  Now  Filipinos  are  in- 
cluded in  the  group  in  the  Census  whi-ch  has  a 
category,  "native-born".  A  "native-born"  is  taken 
as  equivalent  to  citizen,  but  of  course  the  United 
States  Census  in  1940  made  it  a  practice  of  includ- 
ing Filipinos  as  "native-born"  since  the  Philippines 
were  part  of  the  United  States.  So  in  order  to  get 
the  total  citizenship,  you  will  have  to  deduct  the 
total  number  of  Filipinos  who  may  be  "native-  J 
born"  according  to  the  United  States  Census  defini-  ' 
tion,  but  who  are  not  citizens.  So  I  add  6,550,  which 
will  give  you  a  total  of  non-citizens  in  1940  of 
about  10,491.  10,491  multiplied  by  3%  will  give  you 
about  315  Caucasians  who  are  non-citizen;  minus 
315  from  10,491  will  give  you  10,176  non-caucasians. 
Now,  we  take  the  2,208  from  note  3,  Caucasian, 
and  deduct  the  number  of  non-citizens  and  we  get 
1,893  as  the  number  of  Caucasian  citizens.  Deduct 
10,176  from  17,517,  taken  from  note  3  of  Table  1, 
and  we  get  7,341  non-caucasian  citizens.  Now,  w^e 
apply  a  correction  to  bring  this  \\^  to  1947  and  this 
correction  is  in  general  contained  in  note  3.  This 
correction  note  3 — all  of  the  numbers  to  be  added, 
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the  number  to  be  deducted  under  note  3  will   be 
the  individuals  who  have  reached  in  1947  21  years 
and  who  have  gone  beyond  60  yeai's,  which  is  the 
criterion,  I  take,  for [73] 

Q.     Grand   Jury   duty. 

A.  Yes.  Sixty  years — in  excess  of  60  years — or, 
I  take  it  in  excess  is  not  qualified  for  Grand  Jury. 

Q.  Yes,  you  are  taking  male  citizens  between 
the  years  of  21  and  60  years? 

A.  Yes.  So  I  make  that  correction  on  the  basis 
of  using  the  data  in  footnote  3  of  Table  1.  Deduct- 
ing also — since  a  great  number  of  people  who  grew 
old,  beyond  60  years  old,  in  the  non-caucasian  group 
are  Japanese  and  Filipinos — these  older  Japanese 
and  Filipinos  assumed  to  be  non-citizen  in  1947 — 
that  is,  sixty  and  over,  1,927,  according  to  the  Cen- 
sus— this  total  is  subtracted  from  the  correction  as 
applied  in  footnote  3. 

Q,  And  that  brings  you  out  with  your  number 
of  citizens  of  both  Caucasian  and  non-caucasion 
origin?  A.     That's  right. 

Q.  As  listed  in  the  4th  line  of  Table  1.  Now, 
the  next  figure  that  you  show  is  male  citizens  be- 
tween the  years  of  21  and  60  who  have  four  or  more 
years  of  school  attendance,  is  that  correct? 

A.    Yes. 

Q.  And  what  does  the  four  or  more  years  of 
school  attendance  indicate?   Why  that  description? 

A.  Well,  I  felt  that  such  individuals  will  qualify 
for  Grand  Jury  service  under  the  qualification,  "un- 
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derstandably   [74]   speak  and  write  and  read  the 
English  language." 

Q.  Yes,  and  that  shows  that  there  are  2,172  Cau- 
casians, 15.5;  and  11,850  non-caucasians,  a  percent- 
age of  84.5.   Is  that  right?  A.     Yes,  in  1947. 

Q.  And  then  the  next  thing  you  have  done  is 
take  the  eight  years  or  more  school  attendance  with 
the  same  point  in  view.  A.     Yes. 

Q.  On  the  proposition  of  understandably  speak- 
ing, reading  and  writing  of  English? 

A.     Yes. 

Q.  Giving  you  a  different  group  with  four  more 
j^ears  education,  is  that  right?  A.     Yes. 

Q.  And  that  shows  of  the  Caucasians,  you  have 
1,787  or  17% ;  and  of  the  non-caucasians,  j^ou  have 
8,735  or  83%— a  total  of  10,522,  is  that  correct? 

A.    Yes. 

Q.  And  as  indicated  in  footnote  5,  were  those 
figures  arrived  at  by  the  same  statistical  methods 
that  you  employed  for  determining  citizens  as  in 
line  4?  A.     Yes,  in  general. 

Q.  Now,  the  next — the  literacy  statistics  also 
come  from  the  census,  do  they  not? 

A.  More  accurately,  number  of  school  years — 
number  of  school  years  in  attendance.  [75] 

Q.     That  is  shown  in  the  census? 

A.     Yes,  census  of  1940. 

Q.  Yes.  Now  the  next  breakdown  that  you  come 
to  is  that  of  registered  voters  for  Maui  in  1946,  the 
last  period  of  registration?  A.     Yes. 
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Q.     Is  that  correct?  A.     That's  right. 

Q.  And  it  shows  that  of  the  registered  voters, 
and  this  is  compared  to  citizens — that  is,  all  the 
citizens  may  not  be  registered  voters. 

A.     That's  right. 

Q.  But  of  the  registered  voters  of  Mani  in  1946, 
there  are  1,542  Caucasians,  22.9% ;  and  there  were 
5,186  non-caucasians,  77.1% — a  total  of  6,728  of 
registered  voters,  is  that  correct?  A.    Yes. 

Q.  That,  of  course,  would  include  men  as  well 
as  women?  A.     No,  this  is  male. 

Q.     Only  male? 

A.     Yes,  I  should  have  that  notation  in  there. 

Q.  But  therefore  there  would  be  more  registered 
voters  when  you  add  the  women?  A.     Yes. 

Q.  We  will  come  to  that  later,  will  we  not,  in  one 
of  our  other  tables? 

A.  That  source  is  not  given.  The  page  that  it  is 
[76]  supposed  to  be  in  is  missing,  but  this  comes 
from  the  County  Clerk.  Note  6  is  a  figure  of  sta- 
tistics coming  from  the  County  Clerk. 

Q.     Of  Maui  County?  A.     Yes. 

Q.  You  have  eliminated — when  you  say  regis- 
tered voters  of  1946  on  Table  1,  that  means  male 
registered  voters? 

A.  Yes,  I  believe  so.  I  will  check  that  after- 
wards. 

Q.  But  that  is  with  regard  to  the  qualification  of 
a  grand  juror — the  Territorial  statute  being,  a  male 
over  21  and  less  than  60  years,  and  having  the  other 
requirements  mentioned  in  the  statute. 
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A.     I  don't  think  there  is  a  limit  of  60  years. 

Q.  Not  of  registered  voters — anyone  over  the 
age  of  registration.  A.     Yes. 

Q.  Now,  the  bottom  half  of  the  table,  Mr.  Osh- 
ima,  represents  what? 

A.  This  represents  the  information  on  the  Grand 
Jury  23anel  for  the  various  years  from  1942  to  1947. 
First,  a  determination  was  made — well,  in  a  similar 
way  makes  a  division  between  Caucasian  and  non- 
caucasian  members  of  the  panel  for  various  years 
and  with  the  total  for  each  of  the  two  categories. 
The  percentage  was  calculated — a  percentage  based 
on  50,  the  total  for  the  Grand  Jury  in  each  year. 
Now,  the  information  comes  mainly  from  a  [77] 
special  investigation  that  I  -conducted  together  with 
Dr.  Reinecke  in  order  to  determine  the  racial  back- 
ground of  the  members  of  the  panel. 

Q.  Where  you  use  the  expression,  Caucasian,  do 
you  include  also  those  of  Portuguese-Spanish  ori- 
gin, Mr.  Oshima?  A.     Caucasian,  yes. 

Q.  All  Caucasian — that  is  according  to  the  census 
definition  ? 

A.  Yes,  this  is  according  to  the  census  definition, 
as  stated  previously  for  the  first  part  of  the  table. 

Q.  Now  in  1947,  footnote  7,  which  you  will  look 
for  during  the  recess,  has  reference  to  the  source — 

A.     Which  I  have  just  stated. 

Q.  Which  you  have  just  stated.  Now  of  the 
instant  Grand  Jury,  the  1947  Grand  Jury,  28  of 
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those  persons  or  56%  are  Caucasian,  and  22  or  44% 

are  non-caucasian — a  total  of  50,  is  that  right? 

A.    Yes. 

Q.  And  that  compares  with  the  comparable 
figures  in  the  table  above  showing  the  breakdown 
according  to  male'  and  female  and  age  group  and 
educational  groups  also  on  a  racial  basis,  is  that 
right  ?  A.     Yes. 

Q.  For  example,  there  are  22.9%  Caucasian  reg- 
istered voters  and  56%  Caucasian  grand  jurors  in 
1947?  A.     Yes. 

Q.  There  are  77.1  non-caucasian  registered 
voters  in  [78]  1947  and  44%,  non-caucasian  grand 
jury  members  in  the  same  year.  Is  that  the  com- 
parison ?  A.     Yes. 

Q.  Now,  with  regard  to  the  year  1946,  there  were 
36  Caucasians  on  the  Grand  Jury  panel,  a  total  of 
72%;  14  non-caucasians,  a  total  of  28%;  a  total  of 
50  grand  jurors,  is  that  right?  A.     Yes. 

Q.  And  throughout  we  refer  to  fifty  grand 
jurors  in  all  of  the  succeeding  years.  Going  back, 
in  1945  on  the  Grand  Jury  there  were  32  Caucasians, 
64% ;  and  there  were  18  or  36%  non-caucasians. 
And  in  1944,  there  were  33  or  66%  Caucasians,  and 
17  or  34%  non-caucasians.  And  in  1943,  there  were 
a  total  of  32  or  64%  Caucasians,  and  a  total  of  18 
in  number  or  36%  non-caucasians  on  the  Grand 
Jury  panel.  And  in  the  year  1942,  there  were  29 
or  58%  non-caucasian  grand  jurors  and — ^Caucasian 
grand  jurors,  rather — and  there  were  21  or  42% 
non-caucasian  grand  jurors,  is  that  correct? 
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A.    Yes. 

Q.  Your  population  characteristics  of  the  years 
1940  and  1947  as  seen  in  lines  2  and  3  of  the  top 
part  of  Table  1,  are  those  population  characteristics 
stable  within  an  error  of  5%  over  the  years  1940 
to  1947?  A.     Perhaps  less— about  3%. 

Q.  3%  error.  Does  that  complete  Table  1,  Mr. 
Oshima  ?  A.     Yes. 

The  Court :     We  will  take  a  recess  until  1 :30. 
(Circuit  Court  recessed  at  12:00  noon.)  [79] 
(Cir<?uit  Court  reconvened  at  1:30  p.m.) 

Mr.  Resner:  If  your  Honor  please,  in  order  to 
expedite  the  proceedings  and  not  waste  any  of  the 
Court's  time,  we  are  i^reparing  subpoenas  for  addi- 
tional witnesses  to  bring  them  in  the  morning.  Now, 
w^e  will  subpoena  the  Jury  Commissioners,  of 
course,  and  we  desire  the  presence,  as  our  chal- 
lenges show,  to  examine  in  voir  dire  the  fifty  mem- 
bers of  the  panel. 

The  Court :     For  what  purpose  ? 

Mr.  Eesner:  To  put  in  the  record  their  occupa- 
tions, racial  groups,  age,  and  information  of  that 
nature  pertinent  to  this  particular  challenge,  which 
is  the  direct  source,  if  your  Honor  please. 

The  Court :  Yes,  but  I  think  that  can  be  obtained 
from  the  questionnaires  without  interfering  with 
their  livelihood.  If  that  is  all  you  want,  it  should 
appear  in  their  questionnaires. 

Mr.  Resner :  We  are  subpoenaing  the  Jury  Com- 
missioners— and  the  questionnaires,  that  is  all  right. 
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But  this  other  thought  occurs  to  Counsel,  and  that 
is  that  we  have  directed  to  Counsel,  as  the  statutes 
and  the  cases  appear,  not  only  a  general  challenge 
for  cause  on  the  basis  that  our  challenge  shows  of 
a  general  nature,  but  we  are  also  objecting  to  a 
great  many  of  the  grand  jurors  indiAddually  upon 
the  grounds  of  bias  and  prejudice.  [80] 

The  Court:  But  you  have  stated  no  bias  and 
prejudice  and  no  fact  from  which  that  can  be 
concluded,  Mr.  Resner. 

Mr.  Resner:     I  think,  your  Honor,  that  we  have. 

The  Court:  All  you  have  stated  is  that  they  be- 
long to  the  employer  class,  and  I  know  of  no  bias 
and  prejudice  that  because  a  man  employs  another 
that  he  is  prejudiced  against  the  defendants  in 
person. 

Mr.  Resner:  We  have  alleged,  if  your  Honor 
please,  on  page  2  of  our  challenge  directed  against 
the  grand  jurors  for  cause  that  the  "aforesaid 
grand  jurors,  and  each  of  them,  are  biased  and 
prejudiced  against  defendants;  that  said  grand 
jurors  are  members  of  the  employer  class  or  their 
representatives;  that  said  grand  jurors  are  con- 
nected with,  either  directly  or  indirectly,  the  various 
business  concerns  involved  in  the  recent  pineapple 
strike  out  of  which  the  instant  cases  arose;  that 
defendants  cannot  get  a  fair  or  impartial  considera- 
tion of  the  charges  against  them  at  the  hands  of 
the  aforesaid  grand  jurors." 

In  other  words,  we  have  a  dire-ct  interest 
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The  Court:  You  have  alleged  nothing  but  con- 
clusions of  la\Y.  You  have  alleged  no  fact  upon 
which  the  Court  as  a  matter  of  law  could  adjudicate 
prima  facie  prejudice. 

Mr.  Resner :  Well,  if  I  read  the  decisions  of  the 
[81]  Supreme  Court  of  the  Territory  correcth^, 
your  Honor,  I  think  that  is  sufficient.  I  will  be  glad 
to  show  your  Honor  the  cases. 

The  Court:  I  am  fairly  familiar  with  the  cases 
on  that  question,  bias  and  prejudice,  if  you  allege 
facts  from  which  prima  facie  conclusion  would  be 
drawn,  admitting  the  trath  of  the  facts  as  they  are 
alleged.  But  you  allege  no  fact  except  that  they 
belong  to  the  employer  class,  and  I  know  of  no 
conclusion  of  law  that  because  a  man  employs  an- 
other, he  has  bias  and  prejudice  against  workmen. 

Mr.  Resner:  It  goes  further  than  that,  Judge. 
We  have  alleged  that  because  of  the  recent  pine- 
apple strike  in  which  these  grand  jurors  had  a 
direct  business  interest  and  in  which  these  defend- 
ants were  involved,  that  a  prejudice  exists  because 
of  the  activities  on  the  part  of  these  defendants  in 
the  minds  of  these  grand  jurors  and  that  situation 
is — that  is  an  allegation  of  fact. 

The  Court:  This  is  not  a  trial  of  a  union.  This 
is  a  gathering  of  the  Grand  Jury,  as  I  miderstand 
it,  for  the  Prosecution  to  present  evidence  that  per- 
sons have  violated  the  statutes  against  the  peace  of 
the  community  and  gone  beyond  any  protection  that 
they  might  have.    There  is  nothing  that  makes  on 
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a  Grand  Jury  showing  a  matter  of  disqualification 
because  someone  may  even  belong  to  the  very  con- 
cern in  which  these  [82]  people  also  worked.  The 
question  is  did  they  go  beyond  the  scope  and  vio- 
late the  laws  against  violence,  beyond  any  proper — 
well,  let's  put  it — peaceful  picketing  that  they  are 
permitted  under  the  statute  and  so  violate  the  Ter- 
ritorial law  against  violence?  If  they  did,  all  right 
— even  if  a  man  knew  of  it  and  stood  by  and  be- 
longed to  the  employer  class,  and  therefore  knowing 
so  and  in  that  sense  could  be  said  to  be  biased  and 
prejudiced — since  the  Grand  Jury  is  an  accusatory 
body  and  it  is  not  a  finder  of  the  final  guilt  or 
innocence,  any  person  who  knows  of  an  offense 
against  the  laws  of  the  Territory  would  be  obligated 
to  act  even  if  he  were  a  grand  juror. 

Mr.  Resner:  The  i3oint  is,  Judge,  that  in  cases 
starting  with  Norris  vs.  Alabama,  the  United  States 
Supreme  Court  has  said  that  even  a  Grand  Jury, 
which  is  an  accusatory  body,  must  be  fair  and  im- 
partial to  the  same  extent  that  the  petit  jury  is 
because  if  a  grand  juror  is  biased  and  prejudiced 
against  a  particular  person  presumably  who  has 
committed  a  crime  according  to  the  Grand  Jury, 
an  indictment  may  follow  as  a  result  of  prejudice 
which  it  would  not  follow  from  a  Grand  Jury 
fairly  and  democratically  selected.  That  is  why  the 
Supreme  Court  says  you  are  entitled  to  an  impartial 
Grand  Jury,  as  well  as  petit  jury. 

The  Court :     What  I  am  pointing  out  to  you,  Mr. 
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Resner,  is  that  your  challenge  sets  forth  no  fv.ci 
[83]  upon  which  bias  and  prejudice  flows  as  a  mat- 
ter of  law. 

Mr.  Resner :  Well,  we  have  the  affidavit  of  John 
Maile  which  is  attached  to  our  challenge  for  cause, 
if  your  Honor  please.  We  have  alleged  therein  that 
Kenneth  Auld  is  connected  with  the  California 
Packing  Corporation;  that  the  Messrs.  Richard  H. 
Baldwin  and  Edward  H.  Baldwin  are  plantation 
executives  and  have  financial  connections  with  the 
pineapple  companies;  that  Mr.  Edward  ^.  Bowmer 
is  connected  with  the  Wailuku  Sugar  Plantation. 
And  we  have  alleged  that  these  connections  in  con- 
nection with  the  i^ineapple  strike  has  caused  a 
prejudice  on  the  part  of  these  grand  jurors  against 
these  defendants,  and  you  cannot  gainsay  the  fact 
that  these  defendants  are  members  of  a  labor  organ- 
ization which  was  involved  in  that  particular  dis- 
pute, and  as  Mr.  Justice  Jackson  stated  in  the  case 
of  Faye  vs.  People  of  New  York,  where  the  de- 
fendants in  a  criminal  case  are  those  who  are  in- 
volved in  a  labor  dispute,  then  the  situation  may  be 
such  that  whether  or  not  they  are  fairly  and  demo- 
cratically selected  in  the  cross  section  of  a  com- 
munity is  of  importance. 

The  Court:  You  have  alleged  nothing  there  by 
which  you  are  justified  in  having  an  examination 
of  the  individual  jurors,  and  the  Court  is  not  going 
to  turn  this  into  a  fishing  expedition  on  examina- 
tion of  the  individual  grand  jurors.    That  can  be 
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covered  by  the  proper  [84]  admonition  to  the  jury 
when  it  assembles  that  any  person  on  that  Grand 
Jury  who  tinds  himself  prejudiced  against  any  of 
the  defendants  should  withdraw. 

Mr.  Resner:  It  is  one  thing  to  submit  to  the 
Grand  Jury  the  question  of  disqualifying  himself 
upon  his  own  investigation  into  his  mind  and  soul; 
it  is  another  thing  to  permit  Counsel  for  the  accused 
to  investigate  those  jurors  on  voir  dire  and  to  find 
out  what  facts  their  testimony  reveals,  and  as  the 
Territorial  statute  says:  "Before  the  grand  jury  is 
sworn,  the  prosecuting  officer,  or  any  jDerson  held 
to  answer  a  charge  for  a  criminal  offense  may  chal- 
lenge the  panel,  or  an  individual  juror,  for  cause 
to  be  assigned  to  the  court.  All  such  challenges 
shall  be  tried  and  determined  by  the  court." 

The  Court:  You  have  failed  to  emphasize  the 
proper  prelude  in  that  statute — may  be  challenged 
for  cause  assigned.  All  you  have  done  is  assign  the 
general  conclusion  of  law  that  because  these  men 
have  a  certain  economic  position  that  their  minds 
are  prejudiced. 

Mr.  Resner:  We  have  alleged  moi'e  than  that. 
We  have  alleged  their  connection  with  interests  who 
are  at  odds  with  workers  in  the  recent  pineapple 
strike  out  of  which  flows,  we  think,  the  special  state 
of  mind  and  prejudice  which  would  cause  them  to  be 
prejudiced  [85]  and  biased  against  these  persons 
accused  here. 

The  Court:     The  Court  announces  the  fact  right 
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now  that  the  Court  will  not  turn  this  into  a  general 
free-for-all  examination  of  every  member  of  the 
panel,  but  if  you  have  any  facts  indicating  that  any 
of  these  gentlemen  have,  by  voice  or  conduct,  ^-Wcv. 
cause  in  fact  to  draw  the  conclusion  that  thev  oav 
prejudiced  against  any  of  these  defendants  ir^  the 
criminal  matters  before  the  Court,  the  Court  will 
listen  to  them.  But  all  you  have  done  is  to  impinge 
into  this  affidavit  a  non-existent  class  liatred  by  em- 
ployers against  laborers,  whereas  the  otlic^r  sihia- 
tion  is  entirely  subordinated — the  situation  that  the 
employees  would  be  crazy  to  be  hating  their  em- 
ployers. Whether  the  laborer  does  hate  the  em- 
ployers is  a  matter  for  your  own  conscience. 

Mr.  Resner:  I  am  sure,  your  Honor,  I  make  no 
feeling  for  any  group  of  people  or  any  particular 
person.  Every  man  has  his  own  conscience  and 
convictions.  I  might  point  out  to  the  Court  that  in 
several  Los  Angeles  cases  from  the  Superior  Court 
of  the  state  and  in  the  District  Court  of  Los  An- 
geles, the  judges  have  uniformly  permitted  the  kind 
of  inquiry  I  respectfully  ask  your  Honor  to  allow 
us. 

The  Court :  I  am  permitting  you  to  call  the  Jury 
Commissioners  and  find  out  what  they  did,  and  I  am 
[86]  permitting  you  to  find  out,  either  throui?]i 
yourself  or  the  lips  of  your  clients,  that  anyone  of 
these  gentlemen  who  has  been  subpoenaed  as  pros- 
pective grand  jurors  has  evidenced  in  fact  any 
animus  against  the  persons  of  any  of  these  rlr^fourl- 
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ants.  I  will  listen  to  that,  but  I  will  not  listen  to  a 
fishing  expedition  on  your  part  to  go  into  the  mental 
condition  of  each  of  the  jurors  unless  you  prelude 
it  by  a  substantial  showing  in  fact  that  they  have 
given  voice  to  that  and  have  shown  by  their  acts 
in  the  community  that  they  are  not  going  to  act  as 
grand  jurors  under  the  oath  which  they  talro — to 
act  unbiased  and  without  prejudice  as  against  the 
rich  and  the  poor  and  give  them  equal  justice  in 
this  court. 

Mr.  Eesner:  I  wanted  to  point  out  to  your 
Honor  that  in  the  Los  Angeles  cases,  the  investiga- 
tion was  allowed,  not  only  of  the  jury  commission- 
ers as  such  and  the  officials  of  court  who  selected 
the  jurors,  but  it  was  permitted  of  the  jurors  them- 
selves. 

The  Court:  I  am  not  responsible  for  the  Los 
Angeles  court. 

Mr.  Resner:  I  cite  that  as  authority.  I  assume 
your  Honor  is  interested  in  authorities  and  prac- 
tices of  other  courts. 

The  Court:  You  may  proceed  with  your  exami- 
nation this  afternoon.  We  will  take  up  the  specific 
problem  when  it  arises,  but  I  have  given  you  a  little 
warning  [87]  in  advance  and  an  indication  of  the 
Court's  mind  on  the  point. 

Mr.  Resner:  I  merely  for  the  record  want  to 
save  my  exception  and  take  exception  to  the  Court's 
ruling  that  we  cannot  on  voir  dire  examine  these 
jurors  and  that  our  individual  challenge  for  cause 
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to  the  individual  jurors  as  such,  according  to  your 

Honor  insufficiently  states  the  basis  to  hold  a  voir 

dire. 

The  Court :  At  which  time  I  so  rule,  Mr.  Resner, 
and  the  exception  is  allowed. 

Q.  (By  Mr.  Resner)  :  Mr.  Oshima,  with  regard 
to  Table  1,  w^hich  we  are  reviewing  at  this  point,  is 
there  a  method  employed  by  statisticians  to  deter- 
mine the  area  of  probability?  That  is,  taking  this 
particular  Grand  Jury  with  the  percentages  that  it 
does  have  in  1947  of  Caucasians  and  non-caucasians, 
and  assuming  a  random  selection  of  the  grand  jury 
of  fifty  from  amongst  the  registered  voters  who  con- 
ceivably would  be  eligible,  is  there  some  basis  that 
you  have  for  determining  how  many  times  this 
particular  kind  of  a  racial  makeup  would  occur  in 
a  grand  jury  of  fifty  ? 

Mr.  Crockett :  We  object  to  that  question,  if  the 
Court  please — rather  involved.  Counsel  mentioned 
the  fact  of  random  selection.  The  commission  is  not 
under  any  obligation  to  make  a  random  selection. 
As  a  matter  [88]  of  fact,  they  are  specifically  re- 
quested to  pick  out  people  who  in  their  opinion  are 
qualified  to  act  as  jurors. 

The  Court:  The  objection  is  sustained  on  the 
grounds  stated. 

Mr.  Resner :  May  I  point  out  to  your  Honor  that 
the  Supreme  Court 

The  Court:  The  Court  has  ruled,  Mr.  Resner, 
and  I  tried  to  make  it  plain  this  morning  that  argu- 
ment comes  before  ruling,  and  not  after. 
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Mr.  Resner :     I  didn't  get  a  chance  to  make  a 

The  Court:  That  is  perfectly  true,  and  tho  rec- 
ord may  so  show. 

Mr.  Resner:  I  will  refer  your  Honor  to  n  Su- 
preme Court  decision.  I  should  like  to  make  an 
offer  of  proof,  if  I  may,  your  Honor. 

The  Court:  You  are  entitled  to  an  offer  of 
proof. 

Mr.  Resner:     Very  well. 

The  Court:  As  long  as  it  is  an  offer  of  proof  of 
fact  and  not  an  argument,  Mr.  Resner. 

Mr.  Resner:  I  don't  know  what  the  story  of  that 
is,  your  Honor.  I  am  trying  to  proceed  in  an 
orderly  fashion  here  and  desire  justice  to  my  clients, 
to  the  courts  and  to  justice.  The  offer  of  proof 
which  I  wish  to  make  to  the  Court  is  thi^-  that 
were  I  permitted  to  ask  the  question  of  Mr.  Oshima 
and  were  he  [89]  permitted  to  answer,  the  proof 
would  be  that  not  more  than  once  in  ten  million 
times,  if  this  grand  jury  were  selected  at  random, 
would  the  racial  makeup  of  the  grand  jury  come 
out  as  it  has  in  1947  on  Maui;  namely,  56%  Cau- 
casians and  44%  non-caucasians,  when  regard  is  had 
to  the  selection  of  those  persons  from  the  registered 
voters  of  1946  on  Maui,"  of  whom  22.9  are  Caucasians 
and  77.1  are  non-caucasians.  In  other  words,  this 
kind  of  a  grand  jury  would  happen  not  more  than 
once  in  ten  million  times.  And  conversely,  we  would 
prove,  if  the  questions  were  permitted  and  the  an- 
swers allowed,  that  a  grand  jury  selected  at  random 
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on  Maui  from  amongst  the  registered  voters,  male 
voters,  of  1946 — would  prove  that  the  non-^ancori^^^ 
makeup  of  the  grand  jury  would  range  from  62  to 
70%  and  that  the  Caucasian  composition  of  that 
grand  jury  would  range  from  30  to  22%. 

The  Court:  I  understand  your  objection  goes  to 
the  offer  of  proof  as  well  as  to  the  question,  Mr. 
Crockett? 

Mr.  Crockett:     Yes,  if  the  Court  please. 

The  Court:     The  objection  is  sustained. 

Mr.  Resner:  We  take  an  exception  to  your 
Honor 's  ruling  that  we  cannot  be  permitted  to  jDrove 
it  and  also  your  Honor's  ruling  on  the  offer  of 
proof. 

The  Court:     Exception  allowed.  [90] 

Q.  (By  Mr.  Eesner) :  Mr.  Oshima,  would  3'Ou 
turn  next  to  Table  2 — and  may  I  have  the  original 
copy  of  that.    Do  you  have  the  original? 

Witness:     I  think  the  original  is  there. 

Q.  (By  Mr.  Resner) :  Have  you  got  another 
sheet  ?  I  wanted  to  be  able  to  give  Counsel  here 

Witness:     Here  is  another  one. 

(Witness  handing  to  Counsel  for  Movants.) 

Mr.  Resner:  I  should  like  to  offer  Table  2  for 
identification. 

The  Court:     Next  number. 

Q.  (By  Mr.  Resner) :  Have  you  Table  2  in 
front  of  you,  Mr.  Oshima?  A.     Yes. 

Q.  Will  you  tell  us,  please,  what  it  represents 
and  indicates. 
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A.  The  main  difference  of  Table  2  from  Table  1 
is  that  this  time  the  column,  the  first  column,  Cau- 
casians and  part-Hawaiians,  was  somewhat  modi- 
fied. On  the  Table  2,  which  was  just  entitled, 
"Caucasian",  without  the  part-Hawaiians  in  the 
popidation  statistics,  we  added  to  the  total  Cau- 
casians the  part-Hawaiians — deduct  the  part  Ha- 
waiians  from  the  non-caucasian  column.  Now,  the 
first  row  of  statistics  was  taken,  of  course,  from 
Table  1  with  the  modification  I  just  stated — adding 
the  total  of  part-  [91]  Hawaiians  to  the  Caucasians 
of  Table  1,  deducting  the  same  from  the  non-cau- 
casian. 

Now,  for  the  panel,  a  similar  treatment  was  ap- 
plied. Members  of  the  panel  who  were  Caucasians 
and  part-Hawaiians  were  included  under  column, 
"Caucasians  and  Part-Hawaiians."  They  were  de- 
ducted or  excluded  from  the  column,  "Non-Cau- 
casian", so  that  now  that  column,  "Non-Caucas- 
ian", for  both  the  panel  and  population  will 
exclude  part-Hawaiians — which  was  not  the  case 
for  Table  1. 

Q.  The  sources  for  this  table  were  the  same 
as  the  sources  for  Table  1,  is  that  correct? 

A.     That's  right. 

Q.  And  the  statistical  method  of  computation 
the  same?  A.     Yes. 

Mr.  Resner:  If  your  Honor  please,  I  will  offer 
Table  2  in  evidence  at  this  point. 

Mr.  Crockett:     No  objection. 
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The  Court:  It  may  be  admitted  in  evidence 
witli  the  same  number. 

Mr.  Resner:  As  I  read  it  then,  Mr.  Oshima,  it 
provides — I  mean  you  find  this:  that  the  total  male 
and  female  population  between  the  ages — no,  of  the 
total  male  and  female  population  of  Maui  as  of 
1947,  there  were  14,904  or  26.6%  Caucasians  and 
part-Hawaiians,  is  that  correct?  [92] 

A.     Yes,  sir. 

Q.  And  there  were  41,076  or  73.47o  non-cau- 
casian  ?  A.     Yes. 

Q.  And  the  next  figure  is  that  of  males  between 
the  ages  of  21  and  60  years,  who  are  citizens,  with 
four  years  or  more  school  completed.  And  there 
are  3,692  or  26.2%  of  those  who  are  Caucasian  and 
l^art-Hawaiian.  A.     3,672. 

Q.  3,672,  yes.  And  there  are  10,350  or  73.8% 
who  are  non-caucasian.  A.     Yes. 

Q.  Now  this  description  of  Caucasian  and  part- 
Haw^aiian,  does  that  mean  Caucasian  and  Caucasian- 
Hawaiian — is  that  the  racial  makeup? 

A.  About  95%  of  them  \\i.ll  come  under  that 
classification. 

Q.  On  the  panel,  you  have  broken  it  down  as 
follows,  and  the  inquiry  reveals  this,  does  it:  that 
on  the  1947  or  present  panel  of  50,  that  38  of  those 
persons  or  76%  are  Caucasian  and  part-Hawaiian? 

A.    Yes. 

Q.     And  12  or  24%   are  non-caucasian? 

A.     Yes. 
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Q.  Then  going  back  over  the  succeeding  years 
immediately  preceding,  in  1946  there  were  39  Cau- 
casians and  part-  [93]  Hawaiians  or  78%  ;  and  there 
were  ^11  non-caucasians  or  22%?  In  the  year  1945, 
there  were  42  or  84  7r  Caucasian  and  part-Hawaiian, 
and  8  or  16%  non-caucasian.  A.     Yes. 

Q.  In  the  year  1944,  there  were  37  or  74%  Cau- 
casian and  part-Hawaiian;  and  13  or  26%  non- 
caucasian  ?  A.     Yes. 

Q.  And  in  1943,  there  were  41  or  82%  Caucasian 
and  part-Hawaiian;  and  9  or  18%  who  were  non- 
caucasian'?  A.     Yes. 

Q.  And  then  in  1942,  the  first  year  you  took, 
there  were  40  or  80%  who  were  Caucasian  and  part- 
Hawaiian;  and  10  or  20%  who  were  non-caucasian? 

A.     Yes. 

Q.  That's  right.  Very  well,  let's  turn  to  Table 
3-— oh,  if  your  Honor  please,  I  had  intended  to  ask 
Mr.  Oshima  at  this  point  the  percentage  of  proba- 
bility. In  view  of  your  Honor's  ruling  on  the  previ- 
ous question,  and  I  assume  your  ruling  will  be  the 
same,  I  should  like  to  make  an  offer  of  proof  on 
this  particular  table. 

Mr.  Crockett:  We  object  to  the  offer,  if  the 
Court  please,  on  the  same  ground  previously  stated. 

The  Court:     You  may  make  your  offer. 

Mr.  Resner:  My  offer  is  this,  your  Honor:  that 
were  Counsel  permitted  to  ask  the  questions  and 
were  [94]  the  witness  permitted  to  answer,  his 
testimony  would  be  that  with  regard  to  the  instant 
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or  1947  grand  jury  panel  of  50  persons,  that  if  it 
were  selected  at  random  from  amongst  the  popu- 
lation of  Maui  with  regard  to  the  registered  voters 
eligible  for  jury  duty,  according  to  statutory  quali- 
fications, that  the  racial  characteristic  of  this  grand 
jury,  which  is  made  uj)  of  Caucasians  and  part- 
Hawaiians  in  the  percentage  of  76  as  against  non- 
caucasians  with  a  percentage  of  24%,  would  occur 
once  in  twelve  million  times;  and  on  the  other  hand, 
if  the  grand  jury  were  truly  selected  on  a  random 
basis,  that  the  probabilities  are  that  in  excess  of 
70%  of  the  grand  jury  would  be  non-caucasian  and 
less  than  307c  would  be  Caucasian  and  part-Ha- 
waiian or  caucasian-Haw^aiian. 

Mr.  Crockett:  We  object  to  the  offer,  if  the 
Court  please,  on  the  same  ground  previously  stated. 

The  Court:     Objection  sustained. 

Mr.  Resner:  Very  well,  we  will  take  an  excep- 
tion. 

The  Court:  I  can  see  no  use  in  wasting  time  on 
such  abstractions.  I  think  it  is  time  to  get  down  to 
the  meat  of  the  question — what  this  Grand  Jury 
Commission  did. 

Mr.  Resner:  What  is  the  basis  and  the  reason, 
Mr.  Oshima,  for  the  combination  of  Table  1  and 
Table  2  ? 

Witness :  Well,  in  looking  over  the  occupational 
status  or  economic  position  of  part-Hawaiians,  most 
[95]  of  whom  are  part-caucasians,  I  found  that  a 
great  number  of  these  people,  probably  80  to  90%, 
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occupy  very  important  positions — higher-ups,  so  to 
speak.  And  in  talking  with  other  social  scientists, 
I  find  that  this  is  something  to  be  expected  of  the 
Islands  in  view  of  the  social,  economic,  historic 
background  of  the  Islands.  In  view  of  this,  statisti- 
cally the  real  picture  that  Table  1  is  trying  to  bring 
out  will  come  out  much  more  plainly  if  modifica- 
tions, such  as  Table  2  have  contained,  are  presented. 

Mr.  Resner:  Thank  you.  Now,  if  your  Honor 
please,  I  show  Counsel  Table  3  which  I  should  like 
to  offer  for  identification  at  this  point. 

The  Court:     The  next  ensuing  number. 

Mr.  Resner:     That  will  be  No.  7,  is  that  right *? 

Deputy  Clerk :     Number  7. 

Mr.  Resner:     What  is  Table  3,  Mr.  Oshima'? 

Witness:  Table  3  is  a  distribution  of  employed 
workers  by  major  occupation  group  in  the  popula- 
tion of  Maui  County  and  in  the  panel. 

Q.  And  this  is  the  breakdown  of  population 
groups  in  the  community  as  compared  with  the 
population  group  on  the  instant  Grand  Jury,  is  that 
corre<?t  I 

A.  Yes.  The  title  and  the  categories  in  the  table 
are  taken  directly  from  the  United  States  Bureau 
of  the  Census  1940  report.  [96] 

Q.  Where  you  say,  ''Major  Occupation  Group", 
and  there  are  twelve  classes  of  occupations  or  work- 
ers, is  that  the  breakdown  as  it  occurs  in  the  census  % 

A.    Yes,   except  with  one   item. 

Q.     And  that  is  what? 
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A.  That  item  is  merely  the  combination  of  pro- 
fessional and  semi-professional  workers  into  one 
class,  as  I  have  it  in  my  table  here.  Instead  of 
making  a  separate  class,  since  they  were  treated 
more  or  less  in  the  same  category  I  combined  both 
of  them. 

Mr.  Resner:  Very  well.  I  should  like  to  offer 
Table  3  in  evidence  at  this  time,  if  your  Honor 
please. 

Mr.  Crockett:     No  objection,  if  the  Court  please. 

The  Court:  It  will  be  marked  in  evidence  with 
the  same  number. 

Q.  (By  Mr.  Resner) :  Mr.  Oshima,  this  table 
is  broken  down  according  to  male  and  female  work- 
ers on  Maui,  and  then  according  to  male  workers. 
Is  that  correct?  A.     Yes. 

Q.  And  then  that  male  and  female  constitutes 
3^our  first  breakdown;  male  your  second;  and  your 
third  breakdown  is  what,  Mr.  Oshima  ? 

A.  The  third  breakdown  is  a  column  which  is  a 
slight. modification  of  the  male  column — which  is  not 
used  for  any  purpose  here  but  which  is  used  for  the 
later  table.  It  is  an  attempt — that  column  is  en- 
titled, "After  Deductions  For  Male  Non-Laborers 
From  Classes,  [97]  4-12".  It  is  an  attempt  to  sepa- 
rate the  type  of  workers  who  may  come  under  the 
category  from  the  viewpoint  of  income  and  from 
other  criteria  into  the  managerial,  supervisory 
group  of  workers,  so  that  as  noted  in  the  footnotes — 
column  5  is  the  colunui  I  am  discussing — "Deduc-  | 
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tion  of  Male  Non-Laborers  from  Classes,  4-12" — 
well,  in  Class  No.  5,  the  foremen  and  some  of  the 
entrepreneurial  craftsmen  are  deducted,  so  you  see 
that  total  slightly  smaller  than  the  previous  column 
— the  comparable  total. 

In  the  next  class,  operatives  and  kindred  workers, 
some  of  the  entrepreneurial  operatives  are  sepa- 
rated. Class  7  is — that  column  is  the  same  as  the 
one  for  the  previous  column.  For  class  8  also  some 
deductions  have  been  made  from  the  previous 
column — 574  minus  the  appropriate  number,  487, 
and  this  deduction  is  mainly  because  of  certain  City 
and  County — not  officials,  but  policemen,  firemen 
who  cannot  be  thought  of  as  laborers.  Similarly 
for  No.  9,  class  9 — farm  laborers  and  farm  foremen. 
The  foremen  have  been  deducted  from  that  category 
because  foremen  are  not  classifiable  as  laborers.  The 
next  one  is  the  same — 11  is  the  same  and  12  is  the 
same.  In  other  words,  the  modification  that  I  at- 
tempted to  do  in  that  column —  [98]  these  modifica- 
tions were  aimed  at  the  segregation  of  non-laborers 
from  classes  5  to  12,  inclusive. 

Q.  Now,  then,  the  figures  in  your  twelve  break- 
downs show  this,  then,  do  they?  Without — reading 
from  the  record  because  it  is  in  evidence  now — the 
numbers  according  to  male  or  female,  or  the  correc- 
tion, but  only  according  to  occupational  groups  and 
numbers  in  percentages  on  the  panel,  we  find  this 
to  be  the  case:  that  on  the  instant  panel  of  pro- 
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fessional  and  semi-professional  workers,  there  are 

two  in  nmnber,  or  4%.    Is  that  right? 

A.     Yes. 

Q.  What  is  included  among  such  persons  as 
professional  and  semi-professional  persons? 

A.  Under  that  you  have  the  inclusion  of  teach- 
ers, for  example,  and — exactly  Avhat  two  people  in 
the  panel  were  classified  as  in  the  first  category,  I 
don't  remember,  but  that  category  could  have  doc- 
tors, dentists,  engineers,  chemists,  different  cul- 
tural  

Q.  Yes.  Now  the  second  class  is  farmers  and 
farm  managers  of  whom  there  is  one,  or  2%  on  the 
1947  Grand  Jury.  Now,  what  is  meant  by  that 
classification,  farmer  owner? 

A.  That  one  person,  I  happen  to  remember  off- 
hand now,  is  the  manager  of  a  plantation,  which, 
under  the  census  classification,  falls  in  that  cate- 
gory. [99] 

Q.  Very  well.  Third,  we  have  proprietors,  man- 
agers and  ofiicials,  and  executives  of  farms,  of  whom 
there  are  33,  or  &Q%,  on  the  instant  Grand  Jury. 
Is  that  right? 

A.  No,  that  column — I  am  sorry — that  class  3 
should  read,  ''Proprietors,  managers  and  officials, 
except  farmers." 

Q.  Oh,  "except  farmers" — which  is  the  second 
gi'oup,  which  is  group  2? 

A.     That's  right.   No,  not  necessarily  second.  The 
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executives  of  the  farm,  if  you  can  think  of  that 

term,  would  be  coming  in  the  second. 

Q.  Except  those  inchided  in  group  2 — group  3 
includes  those  described  except  those  described  in 
group  2?  A.     In  general,  yes. 

Q.  The  figure  is  correct — 33  of  those,  or  66%,  on 
the  present  Grand  Jury?  A.     Yes. 

Q.  And  the  next  is  "Clerical,  sales  and  kindred 
workers,"  of  whom  there  are  five,  or  10%,  on  the 
Grand  Jury  1  A.     Yes. 

Q.     Does  that  include  retail  workers? 

A.  Yes,  retail  workers,  cashiers,  bookkeepers, 
typists,  stenographers,  salesmen. 

Q.  Now  the  5th  class  is  "Craftsmen,  foremen 
and  kindred  [100]  workers,"  of  whom  there  is  one, 
or  2%,  on  the  instant  Grand  Jury.  What  is  in- 
cluded in  that  description? 

A.  In  that  description,  you  have  the  skilled 
workers  who  are — who  belong  more  to  the  feudal 
skilled,  maybe,  rather  than  the  mass  ,  production, 
machine  skilled.  The  "Operatives,"  which  are  the 
next,  will  contain  those  who  are  skilled  with  com- 
plex machines. 

Q.  What  is  a  good  example  of  a  craftsman,  for 
example  ?  A.     Carpenter. 

Q.  Now,  the  next  is  "Operatives  and  kindred 
\vorkers,"  of  whom  there  are  two  on  the  Grand 
Jury,  or  4%. 

A.  They  are  the  individuals  who  operate  ma- 
chines. They  will  be  machine  tenders,  probably  ma- 
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chinists,  truck  drivers;  locomotive  engineers  would 

come  under  there. 

Q.  All  right.  Now  next  is  "Domestic  service 
workers";  there  are  none  on  the  panel.  That  is  cor- 
rect, isn't  it? 

A.  Yes.  That  category  includes  servants,  maids 
in  private  homes,  cooks  and  so  forth. 

Q.  The  8th  group  is  "Service  workers,  except 
domestic,"  of  whom  there  is  one,  or  2%,  on  the 
Grand  Jury.   That  includes  what  ? 

A.  That  is  firemen,  I  think,  of  the  government, 
of  the  city  and  county,  of  the  County  of  Maui. 

Q.  The  9th  group  is  "Farm  laborers  and  farm 
foremen,"  [101]  which  are  put  together  in  the  cen- 
sus, and  there  is  one,  or  2%.  Do  you  know  who 
that  one  is  on  the  Grand  Jury? 

A.  I  think  that  includes  a  luna  on  one  of  the 
plantations — agricultural  operation  department. 

Q.  Then  the  10th  group  is  "Farm  laborers,"  of 
whom  there  are  none  on  the  Grand  Jury?  \ 

A.     Yes. 

Q.  The  11th  group  is  "Laborers,  other  than 
farm  and  mine"  workers,  of  whom  there  is  one,  or 
2%  on  the  Grand  Jury. 

A.  Yes.  That  probably  includes  laborers  who 
may  be  in  the  mill,  who  have  no  skill  so  that  they 
will  not  come  under  operatives,  but  who — say,  semi- 
skilled workers  who  cannot  come  under  classifica-j 
tion  6. 

Q.     12  is  the  last  and  that  is  for  whom  occupa- 
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tions  are  not  reported,  of  whom  you  have  three,  or 

6%,  on  the  Grand  Jury. 

A.  Yes.  Those  are  the  individuals  from  whom 
our  information  is  not  very  certain,  or  I  don't  have 
any  information. 

Q.  Your  investigation  revealed,  did  it,  that  there 
were  no  farm  laborers  as  such  on  the  Grand  Jury  ? 

A.     1947 '^  No. 

Q.  1947.  Just  by  way  of  comparing  the  popula- 
tion makeup  of  those  qualified  for  jury  duty  ac- 
cording to  [102]  the  statutes  with  those  who  are 
on  the  jury  according  to  occupation  groups,  would 
this  be  the  way  to  make  the  comparison,  Mr. 
Oshima?  Take,  for  example,  group  3  which  includes 
proprietors,  managers  and  officials — that  there  are 
681  males  in  that  category,  or  3.86%,  as  against  the 
farm  laborers  and  farm  foremen  of  whom  there  are 
8638  males,  or  48.92%. 

:  A.  Well,  yes.  If  you  want  to,  you  can  include 
the  farm  foremen — you  use  the  figure  next  to  it; 
8,195  will  be  an  estimate  of  the  farm  laborers  only, 
without  the  foremen. 

Q.  In  other  words,  the  next  figure  only  would 
show  those  non  laborers  excluded,  and  you  would 
have  8,195,  or  46.41%  just  ordinary  farm  laborers? 

A.     Yes. 

Mr.  Resner :  Now,  if  your  Honor  please,  I  desire 
to  make  the  same  offer  of  proof  with  regard  to 
probability  of  selection  on  a  random  basis  of  this 
Grand  Jury  as  used  on  the  racial  point  previously 
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made  on  the  first  two  tables.    I  want  to  make  an 

offer  of  proof  in  view  of  yonr  Honor's  ruling. 

The  Court:     Make  your  offer. 

Mr.  Resner:  Well,  rather  than  repeat  it,  I 
should  like  to  refer  back  to  the  offer  previously 
made  and  to  say  that  the  offer  will  be  the  same.  Se- 
lected at  random,  this  kind  of  a  grand  jury  on  [103] 
an  occupation  basis  wouldn't  happen  more  than 
once  in  sixteen  million  times. 

Mr.  Crockett :  We  object  to  the  offer  on  the  same 
grounds,  if  the  Court  please,  as  previously  stated. 

The  Court:  The  Court  sustains  the  objection  on 
the  grounds  that  it  has  no  informative  effect  upon 
the  issue  as  to  whether  this  group  of  Jury  Com- 
missioners deliberately  have  gone  against  their 
duties  under  the  statute. 

Mr.  Resner:  I  desire  to  take  an  exception  to 
your  Honor's  ruling. 

The  Court:     Exception  allowed. 

Mr.  Resner:  Turn  please  to  Table  4,  Mr. 
Oshima.  I  will  offer  Table  4,  which  I  have  shown 
Counsel  for  the  Prosecution,  as  defendants' 

The  Court:  Take  another  number.  What  is  the 
next  one? 

Deputy  Clerk:     Movants'  Exhibit  8. 

The  Court :     For  identification. 

Mr.  Resner:  What  is  Table  4,  please,  Mr. 
Oshima'? 

Witness:  Table  4  is — the  title  of  the — the  title 
is  taken  from  the  United  States  Census — ^*  Class  of 
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Worker  of  Employed  Persons  Except  on  Public 
Emergency  Work,  Maui  County."  "Class  of 
Worker  of  Employed  Persons  Except  on  Public 
Emergency  Work"  is  the  name  of  the  [104]  table 
taken  from  the  1940  Census.  These  are  the  esti- 
mates I  made,  since  the  most  detailed  census  rejoort 
doesn't  give  any  exact  figure  for  the  different  cate- 
gories for  Maui,  although  it  does  give  for  the  Terri- 
tory and  the  city.  On  the  basis  of  various  statistics 
of  these  various  sources,  I  made  these  estimates  as 
follows:  Total  employed  is  the  same  as  in  the  occu- 
pational table,  Table  3;  mainly,  21,865.  I  am  talk- 
ing about  the  table  on  top. 

In  the  United  States  Census,  the  total  employed 
for  this  table  is  broken  into  four  categories — wage 
and  salary  workers;  employers  and  own-account 
workers;  unpaid  family  workers;  and  class  of 
worker  not  reported. 

Q.  And  that  shows  what  with  regard  to  numbers 
and  percentages,  Mr.  Oshima? 

A.  My  estimates  show  89.4%  for  wage  and 
salary  workers;  S.6%  for  employers  and  own-ac- 
count workers;  1.6%  for  unpaid  family  workers; 
and  .4%  for  the  last  category — ^class  of  worker  not 
reported. 

Q.  With  regard  to  the  bottom  part  of  the  table, 
what  does  that  show? 

A.  This  bottom  part  makes  an  attempt  to  divide 
up  wage  and  salary  workers — a  total,  which  is  de- 
rived from  the  table  on  top,  namely  19,550.    This 
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total  is  divided  up  into  the  following  five  groups: 
Professional  and  [105]  semi-professional  workers 
employed,  and  therefore  receiving  salaries,  of 
course;  Managerial-supervisory  employees;  Govern- 
ment officials;  Clerical,  sales  and  kindred  workers; 
and  laborers. 

Now,  each  of  them — well — in  the  footnote,  you 
will  find  a  descri]3tion  of  the  groups  contained  in 
each  of  these  five  categories.  Now,  for  professional, 
my  estimates  indicate  that  the  male  and  female, 
first  column,  professional  and  semi-professional 
workers  employed  constitute  5.5%  of  the  wage  and 
salary  w^orkers;  Managerial-supervisory  employees, 
2.8 7o ;  Government  officials,  .9% ;  Clerical,  sales  and 
kindred  workers,  8.3%;  and  the  last  category,  la- 
borers, 82.5%. 

Q.  Now,  you  carry  that  over,  do  you,  and  com- 
pare it  with  the  male  population  of  Maui  and  then 
with  the  category  called,  "Qualified  Male"  popula- 
tion, the  latter  being  those  qualified  for  jury  duty, 
grand  jury  duty?  A.     Yes. 

Q.     Is  that  the  purpose  of  the  carrying  over? 

A.    Yes. 

Q.  What  do  we  see  by  that  comparison,  Mr. 
Oshima  ? 

A.  We  see  that  the  laborers  constitute  80.2%  of 
the  wage  and  salary  workers,  and  all  the  rest  of  the 
workers  who  are  salary  receivers,  19.8%. 

Q.  In  other  words,  in  breaking  it  down  into 
numbers,  [106]  there  are  12,073  qualified  males, 
are  there?  A.    Yes. 
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Q.     On  Maui?  A.     Yes. 

Q.  And  that  includes  those  who  have  registered, 
as  well  as  those  who  have  not  registered*? 

A.     That's  right. 

Q.  And  there  are  2,387,  or  19.8%,  in  occupational 
groups  or  activities  other  than  laborer,  is  that  cor- 
rect ?  A.     Who  are  employed  ? 

Q.     Who  are  employed.  A.     Yes. 

Q.     Have  income.  A.     Yes. 

Q.  And  there  are  9,686,  or  80.2%  of  laborers 
who  are  employed?  A.     Yes. 

Q.     Among  qualified  persons  for  jury  duty? 

A.     Yes. 

The  Court:  I  would  like  to  ask  the  witness  a 
question  in  connection  with  your  last  question,  Mr. 
Resner. 

Mr.  Resner:     Yes,  your  Honor. 

The  Court :  Counsel  has  used  the  term  ' '  qualified 
for  jury  service."  Do  you  have  any  personal  knowl- 
edge of  the  qualification  of  any  of  these  9,000  ?  [107] 

Witness :     No. 

The  Court:  You  are  taking  it  from  statistical 
tables  of  some  sort? 

Witness :     Yes. 

The  Court:  Simply  by  reason  of  the  question 
whether  they  have  gone  to  school  to  a  certain  grade  ? 

Witness:     That  is  one  of  the  qualifications,  yes. 

Mr.  Resner:  If  your  Honor  please,  there  are 
more.  I  mean  the  statutory  qualifications  set  out 
in  the  Territorial  act 
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The  Court :  I  am  simply  trying  to  find  out,  bring 
it  down  into  the  record  that  he  is  simply  dealing  in 
abstract  statistics  and  nothing  concrete. 

Mr.  Resner:  The  statistics  have  relation  to  the 
population,  which  is  very  concrete. 

The  Court:     Proceed. 

Mr.  Resner:  That  completes  Table  4,  Mr. 
Oshima?   Is  that  correct? 

Witness :     Yes. 

Q.  Would  you  turn,  please,  to  Table  5.  If  your 
Honor  please,  I  should  like  to  offer  Table  4,  which 
we  have  just  been  referring  to.  | 

The  Court:  It  may  be  received  and  marked,  to- 
gether with  the  other  tables. 

Mr.  Resner:     We  will  take  No.  8  in  evidence. 

The  Court :  Same  number  as  was  used  for  iden- 
tification. [108] 

Mr.  Resner:  I  should  like  to  hand  to  the  Clerk 
for  identification  at  this  point,  Table  5  for  identi- 
fication, next  in  order. 

The  Court :     No.  9  for  identification. 

Mr.  Resner :  I  have  served  Counsel  with  a  copy. 
Now,  what  does  Table  5,  which  is  9  for  identifica- 
tion, show,  Mr.  Oshima? 

Witness:     The  table  is,  in  a  way,  a  continuatioi 
of  Table  4. 

Q.    Yes. 

A.  The  first — the  part  of  the  table  coming  undei 
''In  the  Population"  are  taken  over — our  estimates 
are  mainly  based  upon  Table  4.   The  method  of  esti- 
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mation  is  in  the  footnote.  Most  of  the  figures  are 
direct  copies  of  Table  4.  "In  the  Panel" — the  dif- 
ferent years  for  the  panel,  the  occupational  status 
of  the  members  of  the  panel  from  1942  to  1947 
were  looked  up  in  the  directory  mentioned  previ- 
ously, and  their  status.  These  are  the  five  classifica- 
tions I  have  on  this  table:  Managerial-supervisory; 
Entrepreneurs;  Clerical,  sales;  Laborers;  and  all 
others.  They  were  looked  up  and  they  were  added 
up  for  each  of  the  categories  for  each  of  the  years, 
and  you  find  the  percentages  i^resented  in  the  sec- 
tion under,  "In  the  Panel" — under  the  heading, 
"In  the  Panel,"  for  different  years.  The  percent- 
ages, any  of  the  percentages,  divided  by  two,  [109] 
will^  give  you  the  actual  number  of  panel  members 
who  were  classified  in  that  particular  place.  For 
example,  1947,  the  managerial-supervisory  category 
indicates  66%.  66  divided  by  2  gives  you  33,  which 
is  the  actual  number  of  the  members  on  the  panel 
who  fall  within  that  category. 

Q.  Let  me  ask  you  this,  Mr.  Oshima,  at  this 
point.  If  we  take,  first,  the  managerial-supervisory 
group,  we  find  that  among  male  and  female,  there 
are  709,  or  3.2%   Is  that  correct?  A.     Yes. 

Q.  And  then  we  find  that  there  are  709  of  the 
male  sex,  or  4%  of  the  population  of  Maui. 

A.    Yes. 

Q.     Is  that  right?  A.     Yes. 

Q.  And  then  the  next  figure  shows  that  there  are 
709 — the  same  figure  all  the  way  through? 

A.     Yes. 
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Q.  Who  are  qualified  under  the  statute  for  jury 
duty,  or  5.6%.  A.     Yes. 

Q.     Is  that  right?  A.     Yes.   . 

Q.  And  then  you  carry  it  into  the  next  column 
and  3^ou  compare  it  with  the  panel  and  we  see  that 
in  1947,  66%  of  the  panel  is  made  up  of  managerial- 
supervisory  persons.   Is  that  right?  [110] 

A.     Yes. 


Q. 

And  in  1946,  56% 

in  1945,  66%  ? 

A. 

Yes. 

Q. 

And  in  1944,  62%. 

A.    Yes. 

Q. 

And  in  1943,  62%. 

In  1942,  54% — an  average 

of  61%  of  the  grand  jury  over  the  years  to  1942 
being  made  up  of  representatives  of  the  managerial- 
supervisory  class.  A.     Yes. 

Q.  And  then  you  take  entrepreneurs  and  clerical, 
and  you  read  the  lines  across,  and  the  figures  in  the 
exhibit  right  in  the  same  w^ay  show  corresponding 
numbers  of  persons  and  percentages.  Is  that  cor- 
rect ?  A.     Yes. 

Q.  And  then  we  come  to  the  fourth  group  w^hich 
is  marked  as  "Laborers"  and  we  see  that  among 
male  and  female  in  the  population  there  were  16,490, 
or  75.4%  of  the  population;  that  of  males  in  the 
population,  there  were  14,083,  or  79.8% ;  and  that 
of  the  qualified  jurors,  persons  qualified  for  grand 
jury  service,  there  were  9,686  from  amongst  that 
number,  or  76.5%  qualified.   Is  that  right? 

A.     Yes. 

Q.     Then  we  carry  it  further  and  we  see  that  in 
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1947  there  are  10  such  laborers  on  the  grand  jury. 

Is  that  correct?  [Ill]  A.     Yes. 

Q.  And  then  in  1946,  six.  In  1945,  ten.  In  1944, 
fourteen.  In  1943,  fourteen.  In  1942,  sixteen.  An 
average  of  11.7%  over  the  years  from  1947  to  1942. 

A.    Yes. 

Q.  And  carrying  it  down  to  the  next  two  figures, 
you  have  added  together  the  managerial,  entrepre- 
neurial and  clerical  workers  and  done  the  same 
thing  by  extending  the  figures  across  the  page,  is 
that  right?  A.     Yes. 

Q.  And  you  find  that  there  are  4,200  male  and 
female  in  the  population,  or  20.3%  of  those  groups. 
There  are  3,169  males,  or  18.4%) ;  and  of  qualified 
persons  for  jury  duty,  2,579  or  21%.   Is  that  right? 

A.     That's  right. 

Q.  And  in  1947  in  the  panel,  we  find  that  there 
is  89.1%  of  such  j^ersons  in  the  panel.  Is  that  right? 

A.     Yes. 

Q.  And  then  going  back  over  the  past  several 
years,  93.2  in  1946.  89.1  in  1945.  85.7  in  1944.  84.8 
in  1943.  83.3  in  1942.  An  average  of  87.5  in  the 
panel  over  the  years  from  1942  to  1947  from 
amongst  the  managerial,  entrepreneurial  or  clerical 
groups.   Is  that  right? 

A.     And  clerical  group. 

Q.  And  clerical  group — I  so  intended  my  ques- 
tion. And  [112]  then  the  last  item  on  the  page  indi- 
cates that  of  the  laborers  in  the  population  among 
the  male  and  female,  there  were  16,490,  or  79.7% 
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of  males,  and  this  whole  table  refers  to  working 
people — these  people  have  income  or  who  work.    Is 
that  correct?  A.     That's  right. 

Q.  Male  and  female  on  the  first  item.  But  of 
the  male  workers  in  the  population,  there  are  14,083, 
or  81.6% ;  and  of  those  qualified  for  .jury  service 
on  the  grand  jur}^,  9,686,  or  79%.    Is  that  right? 

A.     Yes. 

Q.  Extending  it  over  to  the  panel,  we  find  that  of 
laborers  there  are  10.9%  on  the  1947  grand  jury. 

A.     That's  right. 

Q.  Going  back  over  the  years,  in  1946  we  found 
6.8.  In  1945,  10.9.  In  1944—14.3.  1943—15.2.  In 
1942,  16.7— a  total  of  12.5  as  an  average  from  1942 
to  1947  of  laborers  on  the  panel.    Is  that  right? 

A.     Yes. 

Q.  The  footnotes  following  this,  Mr.  Oshima,  re- 
veal your  sources  and  your  methods  of  computation 
as  on  the  previous  tables  in  evidence? 

A.     Yes. 

Mr.  Resner:  I  should  like  to  offer  Table  No.  5 
in  evidence,  if  your  Honor  please. 

The  Court:  It  may  be  marked  in  evidence  with 
the  same  number.  [113] 

Mr.  Resner:  If  your  Honor  please,  at  this  time 
I  want  to  repeat  my  offer  of  proof  with  regard  to 
percentage  of  probability  on  the  makeup  of  the 
Grand  Jury  as  against  the  population  characteris- 
tics of  Maui  on  the  basis  of  groupings  according  to 
occupations  and  income,  and  offer  to  prove  that  if 
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the  Grand  Jury  were  selected  at  random  that  the 
instant  kind  of  Grand  Jury,  based  as  it  is  on  the 
overwhelming  majority  of  managerial,  entrepre- 
neurial and  clerical  groups  as  opposed  to  laboring 
groups,  could  happen  not  more  than  once  in  ten 
million  times. 

Mr.  Crockett:  To  which  offer,  if  the  Court 
please,  we  again  object. 

The  Court:     Same  ruling. 

Mr.  Resner :     Exception,  if  I  may. 

The  Court:     Exception  allowed. 

Mr.  Resner :     Turn  to  Table  7,  Mr.  Oshima. 

The  Court:     I  think  we  will  take  a  short  recess. 
(Circuit  Court  recessed  at  2:36  p.m.  and  re- 
convened at  2:50  p.m.) 

Mr.  Resner :  Mr.  Oshima,  would  you  turn,  please, 
to  Table  7  <? 

Witness :     Yes. 

Mr.  Resner:  I  have  given  Mr.  Crockett  a  copy. 
I  hand  a  copy  to  the  Clerk  to  be  marked  for  iden- 
tification. [114] 

The  Court:     Next  number? 

Deputy  Clerk:     Movants'  Exhibit  No.  10. 

The  Court :     For  identification. 

Mr.  Resner :     Yes.  Mr.  Oshima,  what  is  Table  10  ? 

Witness :     Table  10  attempts 

Q.  No,  Table  7—1  am  sorry— No.  10  for  identi- 
fication. 

A.  Table  7  attempts  to  give  the  number  of  women 
qualifying  for  the  grand  jury  panel  in  Maui  County 
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if  the  law  permits  it.  It  is  an  attempt  to  make  esti- 
mates. The  first  line,  total  number  of  women  in 
1940,  taken  directly  from  the  census— 23,782.  The 
next  line,  21  years  and  over  in  1940 — 10,224,  taken 
directly  from  the  census.  Next,  21  years  and  over  in 
1947—11,947.  The  method  of  calculation  and  the 
sources  again  are  mainly  similar  to  the  method  and 
calculation  as  indicated  in  Table  1  where  we  esti- 
mated the  number  of  men  qualifying.  The  next  line. 
Citizens  21  years  and  over  in  1947 — 9,697.  Number 
educationally  qualified — first  four  years  of  school- 
ing, 11,426;  eight  years  of  schooling,  8,490.  No.  6 
is  the  total  of  female  employed — 4,208. 

Now,  there  is  a  slight — I  want  to  call — I  want  to 
make  a  slight  change  in  this  table.  The  next  line, 
female  laborers — the  word  ''female"  should  be  in- 
dented so  that  it  comes  right  below  the  word  "total" 
above.  [115]  It  should  not  have  been  so  far  out.  ''F" 
for  "Female"  should  begin  right  below  "T,"  so  that 
note  No.  6  will  cover  the  three  categories  indicated 
in  that  table  at  the  bottom. 

Q.     Yes. 

A.  Female  laborers — 2,177.  That  is  taken  di- 
rectly from  the  census  for  Maui.  Female  profes- 
sional and  semi-professional  workers — 661. 

Q.  Yes.  Now  that  indicates  the  makeup  of  the 
population  of  Maui  with  regard  to  women,  is  that 
right  ?  A.    Yes. 

Mr.  Resner :  I  will  offer  Table  No.  7  in  evidence, 
if  your  Honor  please. 
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The  Court:  What  materiality  has  it,  Mr.  Resner, 
in  view  of  the  fact  that  the  Congress  of  the  United 
States  has  made  the  law  in  regard  to  jury  service 
down  here,  and  the  statute  simply  copies  the  Or- 
ganic Act. 

Mr.  Resner:  Well,  if  your  Honor  please,  we  be- 
lieve that  in  view  of  the  19th  Amendment  to  the 
Constitution  of  the  United  States  and  also  the  5th, 
6tli  and  14th  Amendments,  and  read  in  the  light  of 
Ballard  vs.  United  States  of  America,  that  this  is 
material. 

The  Court:  I  can't  see,  really,  the  materiality 
of  the  factor.  It  is  quite  possible  that  even  were 
women  allowed  to  vote  that  there  might  be  a  con- 
nection with  sex  relieving  the  women  in  that  con- 
nection from  [116]  the  duties  required  in  the  jury 
service,  an  obvious  basis  for  distinction  in  requir- 
ing service.  Regardless  of  that  and  in  view  of  the 
fact  that  the  Congress  has  seen  fit  not  to  include  it 
in  the  jury  qualification  when  it  went  into  the  mat- 
ter of  amendment  as  to  voting — I  can't  see,  frankly, 
the  materiality  of  it. 

Mr.  Resner:  Does  your  Honor  have  in  mind 
when  it  was  the  subject  of  legislation  by  Congress, 
does  your  Honor  have  in  mind  the  Organic  Act? 

The  Court:  I  have  in  mind  the  Organic  Act 
which  makes  the  qualification  of  juries  a  male  citi- 
zen. In  other  words,  our  statute  is  simply  a  copy — 
the  Territorial  statute  in  that  qualification  section 
is  simply  a  copy  of  the  Organic  Act. 
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Mr.  Resner:  Our  legal  point  is  this,  if  your 
Honor  please.  The  Organic  Act  was  adopted  in 
1903.  The  suffrage  amendment  was  adopted  in  1920 
and  superceded  and  controlled  all  prior  statutes. 
When  the  suffrage  amendment  was  adopted,  all 
statutes  that  existed  i3rior  thereto  which  defined 
qualification  for  different  kinds  of  activity  stem- 
ming from  the  right  of  a  person  being  an  elector 
have  to  be  reread,  and  where  the  word,  "male"  ap- 
pears, it  must  include  the  word,  "female." 

The  Court:  Well,  I  am  sorry,  I  can't  go  along 
with  that  kind  of  reasoning.  The  Act  would  have 
to  be  amended  specifically  to  include  that.  The  mere 
fact  that  a  person  is  entitled  to  vote  doesn't  carry 
W'ith  it  all  the  other  obligations  that  a  voter  does 
have  unless  the  CongTess  sees  fit  to  impose  it  on  us. 

Mr.  Resner :  Also  under  the  5th  and  6th  Amend- 
ments to  the  Constitution  of  the  United  States  as 
construed  in  Ballard  vs.  United  States,  No.  7  for  the 
1946  October  Term,  Mr.  Justice  Douglas  speaking 
for  the  Court,  it  is  held  that  the  exclusion  of  women 
from  a  grand  jury  is  a  deprivation  of  due  process 
of  law — and  the  5th  and  6th  Amendments  are  ap- 
plicable to  the  Territory. 

The  Court:     I  don't  so  read  the  statute. 

Mr.  Resner:  The  5th  and  6th  Amendments  are 
not  applicable  to  the  Territory? 

The  Court:  They  are  applicable.  Don't  miscon- 
strue my  statements,  Mr.  Resner.  Your  intelle<!t 
jumps  around  the  bush  very  fast.    I  said  I  don't 
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so  construe  tlie  statute  in  connection  with  that  de- 
cision that  it  requires  ipso  facto — that  the  amend- 
ment ipso  facto  carries  with  it  an  amendment  of 
the  Organic  Act  so  that  the  i)rovisions  there  with- 
out proper  legislation  by  Congress  can  be  changed. 

Mr.  Resner:  Your  Honor,  I  make  my  point  be- 
cause [118]  obviously,  among  other  things,  we  are 
making  a  record  here,  and  the  situation  presented 
to  this  Court  will  unquestionably  in  one  form  or 
another  l)e  reviewed  by  some  appellate  court. 

The  Court:  I  haven't  any  doubt  about  it  and  it 
doesn't  worry  me  one  bit.  I  hope  you  do  have  it 
reviewed  if  it  becomes  a  point  to.  The  Court  doesn't 
wish  to  go  into  the  woman  question  because  of  the 
fact  that  this  Court  is  bound  by  the  Organic  Act, 
and  until  the  Organic  Act  is  amended,  this  Court 
must  abide  by  its  terms. 

Mr.  Resner:     All  I  can  say  is 

The  Court:  Does  Counsel  for  the  Prosecution 
desire — I  don't  want  to  forestall  your  rights. 

Mr.  Crockett:  The  Prosecution  does  not  desire 
it,  if  the  Court  please.  There  is  a  further  objection 
that — that  none  of  the  defendants  are  apparently 
women.  The  Supreme  Court  of  the  United  States 
has  held  in  many  cases  that  in  order  to  avail  them- 
selves of  this  particular  objection  that  a  certain 
class  has  been  excluded,  they  have  to  be  members 
of  that  class.  In  other  words,  there  being  no  women 
defendants  in  this  case,  they  are  not  in  a  position 
to  raise  the  question  that  women  have  been  excluded 
from  the  Grand  Jury. 
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Mr.  Resner:  The  Ballard  case  doesn't  so  hold. 
In  fact,  it  directly  disputes  Mr.  Crockett's  state- 
ment. 

The  Court:     The  objection  is  sustained. 

Mr.  Resner:  We  take  an  exception,  if  your 
Honor  please. 

The  Court:     Exception  allowed. 

Mr.  Resner:  And  I  assume  the  Court  will  take 
judicial  notice  of  the  fact  that  Counsel  will  stipu- 
late that  on  the  Grand  Jury  of  the  Territory  there 
are  no  women. 

The  Court:     I  think  that  is  obvious. 

Mr.  Resner :  Well,  I  want  the  record  to  show  it. 
I  think  it  is  obvious  too,  but  I  want  nothing  for 
granted. 

The  Court:  The  Court  will  make  it  a  part  of 
the  record,  Mr.  Resner,  that  ^  the  Grand  Jury  as 
constituted  here  or  the  panel  as  constituted  here  has 
been  an  attempt  to  follow  out  that  qualification  at 
least  which  requires  that  it  be  composed  of  male 
citizens  and  that  there  are  no  female  persons  in- 
cluded on  it  in  violation  of  the  Organic  Act. 

Mr.  Resner :  I  should  like  to  offer  to  prove,  then, 
the  matters  contained  in  Table  7,  if  your  Honor 
please,  with  the  questions  and  answers  allowed. 

The  Court:  The  offer  is  dealt  with  in  the  same 
way  a^  the  exhibit  itself.  [120] 

Mr.  Resner:     I  thereupon  take  an  exception. 

The  Court:     Your  exception  is  noted. 

Mr.  Resner:  That  completes  the  direct  exam- 
ination. 
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Cross-Examination 
By  Mr.  Crockett: 

Mr.  Crockett:  Mr.  Oshima,  in  respect  to  your 
Table  1,  the  portions  showing  the  Caucasians  on  the 
jury  panel,  how  did  you  determine  who  were  Cau- 
casian and  who  were  non  Caucasians? 

Witness:  This  was  determined  on  a  special  in- 
vestigation conducted  by  myself,  writing  question- 
naires and  asking  peopl^  who  live  on  Maui  what 
their  information  indicates  the  racial  background  is. 

Mr.  Crockett:  May  I  have  the  list  of  the  jury 
panel  please?  Showing  you — this  is  the  jury  panel 
which  has  been  offered  in  evidence  as  an  exhibit 
by  the  Court.  Will  you  go  clown  the  list  and  indi- 
cate whom  you  included  as  Caucasian,  beginning 
with  the  first  name  ? — I  just  wonder — to  save  time — 
we  have  this  other  one.  I  just  wonder  if  w^e  should 
put  this  in  the  record. 

Mr.  Resner:  I  think,  if  your  Honor  please,  that 
Mr.  Oshima  can  use  his  sources  which  he  has  with 
him  in  order  to  answer  Mr.  Crockett's  question.  He 
has  the  results  of  his  investigation  in  his  hand. 

The  Court:  He  has  been  asked  the  open  ques- 
tion—  [121]  w^hich  ones  he  characterized  as  Cau- 
casian. 

Witness:  William  S.  Burns — shall  I  read  it  as 
I  go  dowm,  checking  off  my  list? 

Mr.  Resner:  If  your  Honor  please,  may  I  sug- 
gest that  Mr.  Oshima  do  it  alphabetically  down  the 
list? 
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The  Court:     If  he  has  his  material. 

Mr.  Resner :  If  you  will  go  down  the  list — A,  B, 
C, — Mr.  Oshima. 

Witness:  Samuel  Ambrose — oh,  this  is  for  the 
1947  panel  1 

Mr.  Crockett :     Just  the  1947  panel. 

Witness :     Ray  M.  Allen. 

The  Court:  Just  a  minute.  The  answers  you 
have  heretofore  given,  you  are  withdrawing  that 
and  starting  over  so  I  can 

Witness:  Yes,  I  am  starting  again.  Edward  H. 
Baldwin.  Richard  H.  Baldwin.  Edward  S.  Bow- 
mer.  Frank  W.  Broadbent.  Robert  P.  Bruce.  Al- 
fred S.  Burns.  Gottlieb  Z.  Coleman.  Jack  Costa. 
Stanley  E.  Elmore.  Allan  H.  Ezell.  James  J.  Flem- 
ing. Glenn  H.  Fredliolm.  Paul  A.  Haygood.  An- 
drew Moodie.  Charles  E.  Morris.  Edmund  Nunes. 
Winford  W.  Percy.  Paul  R.  Reinhart.  Louis  M. 
Sequeira.  Albert  G.  Simpson.  Joseph  H.  Trask. 
Albert  D.  Waterhouse.    That  is  all.  [122] 

Mr.  Crockett:  According  to  the  list  you  have 
given  us,  Mr.  Oshima,  there  are  only  24  names  in 
the  record.  Your  schedule  shows  28.  Will  you  pick 
out  the  other  four? 

A.     May  I  see  my  cards  over  there?  I  don't  think 

this  typed  list  is 

(Witness  leaves  stand  to  get  brief  case  and 
resumes  stand.) 

Shall  I  go  over  the  list  again — faster  this  time? 
You  can  check  it  with  your  tabulation  there.    Ray 
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M.  Allen.  Edward  H.  Baldwin.  Richard  H.  Bald- 
win. Edward  S.  Bownier.  Frank  W.  Broadbent. 
Robert  P.  Bruce.  Alfred  S.  Burns.  Gottlieb  Z. 
Coleman.  Jack  Costa.  Manuel  De  Ponte.  E.  Stan- 
ley Elmore.  H.  W.  English.  Allan  H.  Ezell.  Man- 
uel M.  Feiteira 

The  Court:     Texeira? 

Witness:  Feiteira.  James  M.  Fleming.  Glenn 
H.  Fredholm.  Paul  A.  Haygood.  Andrew  Moodie. 
Charles  E.  Morris.  Edmund  Nunes.  AVinford  W. 
Percy.  Herbert  S.  Peterson.  Paul  R.  Reinhart. 
Ernest  Rezents.  Louis  M.  Sequeira.  Albert  G. 
Simpson.  Joseph  H.  Trask.  Albert  D.  Waterhouse. 

Mr.  Crockett:  In  your  Table  1,  you  refer  to 
registered  voters  as  6,728.   Is  that  correct  ? 

A.     Yes. 

Q.  And  then  referring  to  Table  3,  you  have  a 
total  of  [123]  21,865  employed  workers  by  major 
occupations.  A.     That's  right. 

Q.  That  includes  males  and  females,  is  that  cor- 
rect? A.     That's  right. 

Q.  And  then  the  next  column,  you  have  17,657 
including  only  male.  A.     Yes. 

Q.  Now  how  do  you  explain — what  is  the  dif- 
ference between  the  figure  17,657  of  male  employed 
workers  and  the  6,728  registered  voters'? 

A.  Well,  several  of  them — one  category  will  be 
non-citizens,  aliens  and  native  Filipinos  who  will  not 
come  under  Table  1,  but  will  come  under  Table  3. 
Another  category  will  be  those — that  number  which 
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I  estimate  will  be  unable  to  meet  the  language  quali- 
fication.   And  the  third  number  will  include  those 
who  are  over  60. 

Q.  In  other  words,  the  17,657  include  aliens,  as 
well  as  citizens.    Is  that  correct? 

A.     That's  right. 

Q.  And  includes  persons  over  60,  as  well  as  those 
under?  A.     Yes,  that's  right. 

Q.  And  includes  persons  who  might  not  meet  the 
educational  qualifications?  A.     That's  right. 

Q.  And  .you  haven't  made  any  table  or  study  as 
to  what  [124]  proportion  of  the  total  working  popu- 
lation would  be  disqualified  on  account  of  those 
factors  ? 

A.  Yes,  I  have.  If  you  will  note  on  Table  3, 
note  2,  footnote  2  after — the  sentence  begimiing 
after  Class  9.  I  am  reading  from  there :  (reading) 
"From  these  the  number  of  these  meeting  the  citi- 
zenship and  educational  qualifications  are  the  fol- 
lowing :  In  general,  Class  1-4,  together  with  foremen 
and  own-account  workers" — ^who  are  entrepreneurs 
— "in  the  other  categories  have  about  3,748  qualify- 
ing while  Class  5-12  have  about  9,070  qualifying." 
And  I  have  here,  "See  Note  13  under  Table  4."  So 
I  will  go  to  Table  4. 

Q.  How  did  you  determine  how  many  should  be 
deducted  in  order  to  arrive  at  your  figure? 

A.  I  go  to  Table  4  on  that  point — Note  13,  Table 
4.  Now,  from  Table  I  we  obtained  ,the  other  12,821 
citizens  and  14,022  with  four  years  of  schooling. 
That  is  an  estimate  I  derived  from  Table  1. 
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Now,  if  all  non-laborers  are  assumed  to  be  citi- 
zens— I  am  making  a  general  assumjjtion  there,  but 
assuming  that  professional  and  semi-professional 
workers,  managerial  and  supervisory  employees, 
government  officials,  clerical,  sales  and  kindred 
workers — all  of  these  individuals  I  assume  to  have 
met  the  qualification  with  respect  to  citizenship  and 
education.  We  [125]  obtained  2,387  such  people 
whom  I  grant  are  qualified.  We  got  2,387.  That  is 
the  total  and  the  total  indicated  in  the  second  part 
of  Table  4  in  the  last  column.  Now  that  total  will 
be  deducted  from  the  other  total,  12,821  citizens, 
but  in  addition  to  the  2,387  we  must  subtract  1,364 
who  are  from  the  entrepreneurial  or  the  first  part 
of  Table  4 — Note  No.  4,  employers  and  own-account 
workers.  They  are  people  who  are  qualified  for  jury 
service — namely  from  the  viewpoint  of  citizenshij) 
and  education.  I  estimate  that  to  be  1,364.  Such 
entrepreneurs,  many  of  them,  many  of  the  1,874 — 
which  is  the  total  number  of  entrepreneurs — I  as- 
sume, by  means  of  certain  methods  derived  from 
the  Census — many  of  them  are  Japanese  and  a  few 
Filipinos  so  that  they  will  not  qualify  from  the 
point  of  view  of  citizenship.  From  1,874,  1,364  are 
assumed  to  be  citizens.  That  plus  the  previous  total, 
2,387,  minus  from  12,821  citizens  who  are  assumed 
to  have  schooling,  gives  us  9,070  qualified  laborers. 
I  am  just  reading  from  Note  No.  13,  Table  4. 

Q.     The  percentages  that  you  gave  in  the  column 
on  Table   3   saying,   "After  Deductions  For  Male 
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Non-Laborers,"  the  percentages  are  based  upon  the 
totals  in  column  2  under  the  heading,  ''Male'"? 
A.     May  I  have  the  question  again,  please  ? 
(The  question  was  read  by  the  reporter.) 

A.  Column  3  is  the  panel  members  in  1947'?  I 
am  not  sure  exactly — you  are  referring  to  Table  3, 
is  that  right? 

Q.    Yes,  Table  3. 

A.     And  column  3 — panel  members  in  1947? 

Q.  No,  Table  3,  as  I  read  it,  you  have  it,  "Dis- 
tribution of  Employed  Workers  by  Major  Oc-cupa- 
tion  Group  in  the  Population  and  in  the  Panel." 

A.     Yes. 

Q.     And  then  in  the  first  two — third  column. 

A.     Yes. 

Q.  You  have  a  heading,  "After  Deductions  for 
Male  Non-Laborers  from  Classes  4-12%. 

A.  No,  four  to  twelve.  The  percent  belongs  to 
the  column — to  the  head  of  the  column  right  below. 
Classes  4-12. 

Q.  My  question  is — what  are  those  percentages 
based  upon  ?  That  is,  which  figures  ?  The  one  after 
deductions,  corrections  are  made? 

A.  Yes,  after  the  deductions  are  made  so  that 
they  are  supposed  to  represent,  especially  for 
Classes  5  to  12,  non-laborers — they  are  supposed  to 
represent  laborers  for  Classes  5  to  12. 

Q.  You  have  a  total  in  that  column  of  13,967 
persons. 

A.     That  is  inclusive  of  Class  1  to  4,  inclusive. 
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Q.  AVell,  again,  how  do  we  account  for  the  dif- 
ference between  13,967  persons  and  only  6,728 
voters?  [127] 

A.  Well,  as  I  said,  the  comments  I  just  made 
for  the  previous  column  would  be  perfectly — will 
apply.  Oh,  I  see  what  you  mean.  The  total  of 
13,967  is  a  total  that  includes  not  only  classes  5  to 
12  but — the  table  is  badly  made,  I  must  say.  It  will 
include  the  figures  given  in  the  third  column — ^plus 
556.  Where  the  dash  is,  556  should  be  there.  468 
where  the  dash  is.  681.  1,122.  The  reason  I  put 
a  dash  instead  of  a  figure  there  is  that  that  column 
is  just  for  laborers,  and  these  people  are  not  la- 
borers. And  the  total  is  a  mistaken  total- — supposed 
to  apply  for  all  that  category — each  of  the  twelve 
categories. 

Q.  That  isn't  exactly  what  I  am  trying  to  get  at, 
Mr.  Oshima.  I  am  trying  to  arrive  at  an  under- 
standing— that  is,  comparing  the  figure  on  your 
Table  1  where  you  say  we  have  registered  voters, 
male,  6,728,  and  when  you  say  the  total  laborers  are 
13,967 — does  that  figure  13,967  include  citizens  and 
non-citizens,  or  is  it  limited  to  citizens  and  other 
persons  who  would  be  otherwise  qualified  for  jury 
duty? 

A.  No,  it  includes  non-citizens  also  for  that 
table. 

Q.  So  then  the  percentages  that  you  have  set 
alongside  there  are  not  a  fair  comparison  because 
the  percentages  likewise  include  persons  who  would 
not  be  qualified  for  jury  dut}^  [128] 


684  W.  v.  Ackerman  etc.,  et  al. 

(Testimony  of  Harry  Tatsumi  Oshima.) 

Mr.  Eesner:  I  object  to  that  question  as  being 
immaterial  in  this  sense — that  this  table  is  directed 
to  a  different  proposition  than  the  other  table.  The 
first  table  has  reference  to  a  cross  section  of  the 
voters.  This  table  has  reference  to  a  cross  section 
of  the  community  in  the  light  of  announced  de- 
cisions of  the  Supreme  Court.  There  are  two  sepa- 
rate tables  there,  two  separate  propositions. 

The  Court:  Counsel  is  entitled  to  cross-examine 
to  show  the  character  and  what  the  statistician  is 
trying  to  testify  to  in  this  court. 

Witness:     May  I  continue  that  statement? 

Mr.  Crockett:     Yes,  continue  the  answer. 

Witness:  I  want  to  clarify  that.  That  total, 
13,967,  represents  non-citizens  and  people  who  may 
not  have  qualification  from  the  viewpoint  of  edu- 
cation. It  will  contain  also  native  Filipinos,  that 
13,967 — so  that  it  is  not  a  total  of  qualified  people. 

Q.  Then  my  further  statement  was — then  the 
percentages  which  are  shown  alongside  those  fig- 
ures are  not  a  true  picture  of  the  percentage  of 
persons  qualified  for  jury  duty. 

A.  Those  percentages  are  not  supposed  to  be  for 
qualified  for  jury  duty.  The  percentages  are  to 
indicate  the  heading  of  that  total. 

Q.  Now,  where  did  you  get  your  information  as 
to  the  [129]  occupations  so  as  to  make  out  the  fig- 
ures contained  under  the  heading,  ''Panel  Members 
in  1947"  on  Table  3? 

A.     Most  of  the— about  80  to  90%,  estimated— 
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most  of  the  members  on  the  panel  from,  in  this  case 
1947,  practically  all  of  them,  I  would  say,  were 
listed  in  the  directory — Polks'  Directory  of  1939- 
1940  and  Polks'  Directory  of  1940-1941  in  the  sec- 
tion, Molokai,  Lanai  and  for  Maui — Island  of  Maui. 

Q.  Do  you  have  the  name  of  Manuel  Ferreira, 
Jr.  on  your  cards? 

A.     I  have  no — Peiteria,  Manuel  M. 

Q.  Who  were  the  two  persons  you  listed  as 
farmers  and  farm  managers'? 

A.  Ray  M.  Allen,  manager  of  Wailuku  Sugar 
Company.   I  have  one  person  listed. 

Q.     One  person,  pardon  me.  A.     2%. 

Q.     Where  did  you  list  Charles  E.  Thompson*? 

A.  He,  according  to  my  information,  is  a  poultry 
farmer — poultry  farm  owner,  and  also  a  rancher. 
Consequently,  he  comes  under  No.  3 — Class  No.  3 — 
proprietors. 

Q.  And  you  have  listed  as  "Craftsmen,  foremen 
and  kindred  workers" — who  is  listed  under  that 
heading  ? 

A.  Eugene  K.  Ayers  who,  according  to  my  infor- 
mation, is  a  painter  for  a  contractor.  [130] 

Q.     Where  did  you  list  Mr.  Anthony  Tam  ? 

A.  Mr.  Tam  is  classified  in  3,  proprietor — cattle 
raiser. 

Q.  Do  I  understand  that  all  independent  busi- 
ness men  are  included  under  your  third  classifica- 
tion of  proprietors,  managers  and  officials  ? 

A.     No.    This  table  is  mainly  a  table  of  occupa- 
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tional  classification.  Now  if  a  person  is  a  carpenter 
with  a  carjDenter  shop,  he  ^^ill  be  coming  under — if 
he  is  the  owner  of  the  carpenter  shop,  he  will  be 
coming  under  Class  5 — Craftsmen,  foremen  and  kin- 
dred workers. 

Q.     If  he  is  a  store  owner,  where  would  he  come  ? 

A.     Then  he  would  come  under  3. 

Q.     Where  did  you  classify  Mr.  Costa? 

A.  Mr.  Costa  comes  under  3 — superintendent  of 
a  mill  power  plant  from  H.  C.  &  S.,  my  information 
tells  me. 

Q.     And  Mr.  Ito — Roy  Tatsumi  Ito? 

A.     He  comes  under  4 — clerical  work. 

Q.     And  Toshio  Onuma? 

A.  He  is  the  person  who  is  listed  for  No.  9 — 
farm  laborers  and  farm  foremen.  There  is  one  indi- 
vidual listed  there. 

Q.     Farm  laborer,  did  you  say'? 

A.     No,  farm  foreman.  [131] 

Q.  Isn't  the  word,  as  a  matter  of  fact,  a  research 
worker  ? 

A.  My  information  says  Toshio  Onuma  is  a  luna 
of  the  harvesting  department. 

Q.     AVhere  did  you  classify  Mr.  Rezents'? 

A.  Operative  and  kindred  workers — Class  6. 
Locomotive  fireman. 

Q.  And  Manuel  Ferreira,  Jr. — do  you  have  that 
name? 

A.  I  have  Feiteira — I  don't  have  Manuel  Fer- 
reira. 
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Q.     Correia. 

A.  Oh.  He  comes  under — also  No.  6 — operatives. 
Carload  operator — cane  loader  operator,  I  am  sorry. 
Cane  loader  operator,  Pioneer  Mill. 

Q.  In  regard  to  Table  No.  5,  where  this  second 
group  of  columns  show  a  total  of  17,657,  does  that 
figure  also  include  persons  who  are  not  qualified 
under  the  statute  to  serve  as  jurors'?  A.    Yes. 

Q.  And  the  percentages  computed  are  based 
upon  those — the  total  that  you  have  in  that  column  ? 

A.     Yes. 

Q.  So  that  that  also  does  not  show  a  direct  pic- 
ture of  the  qualified  persons'?  A.    Yes. 

Mr.  Crockett :     That  is  all.   No  further  questions. 

Redirect  Examination 
By  Mr.  Resner: 

Mr.  Resner:  Mr.  Oshima,  with  regard  to  the 
question  that  Counsel  just  asked  you  what  is  the 
purpose  of  showing  that  kind  of  comparison,  Mr. 
Oshima '? 

Mr.  Crockett:  To  which  we  object,  if  the  Court 
please.  I  submit  it  is  a  question  for  argument  rather 
than  for  the  witness  to  show  what  the  purpose  is 
of • 

The  Court :  I  think  we  will  get  further  to  let  the 
witness  do  the  arguing  than  to  have  both  Counsel 
at  the  present  time. 

Mr.  Crockett:     I  withdraw  the  objection. 

Witness:  The  purpose  is  not  so  much  to  give  a 
qualified — a  representation  according  to  the  quali- 
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fied  population.  Oli,  the  purpose  of  that  column 
mainly  was  to  get  to  the  qualified — the  next  column 
there.  The  first  column — the  purpose  of  the  first 
column  for  classification  purposes  was  to  indicate 
the  proportion  in  the  total  employed  population, 
Table  5.  The  purpose  of  the  second  column  was 
to  get  at  the  third  column — qualified. 

Q.  Well,  the  second  column  represents  males, 
is  that  correct?  A.     Yes. 

Q.  And  the  third  represents  qualified  persons  in 
the  population? 

A.     Males,  yes.    Male  and  other  qualifications. 

Q.  That  means  qualified  for  jury  service.  It 
does  not  mean  that  they  have  all  registered  as 
voters.  A.     That's  right. 

Q.  When  you  say  qualified,  you  mean  male,  over 
the  age  of  21  and  under  the  age  of  60,  possessed 
of  the  minimum  educational  requirement  1 

A.     Yes. 

Mr.  Crockett:  If  the  Court  please,  may  I  be 
permitted  to  ask  the  witness  one  more  question  re- 
garding a  figure  in  that  column? 

The  Court:  Counsel  has  opened  it  up,  you  can 
cross-examine. 

Mr.  Resner:  I  don't  understand,  your  Honor. 
Who  is  supposed  to  ask  the  next  question? 

The  Court :  Are  you  through  ?  I  understood  you 
were  through.  If  you  are  not  through,  go  ahead.  I 
am  not  trying  to  cut  you  off. 

Mr.  Resner:  I  didn't  quite  understand.  I  think 
that  is  all,  your  Honor. 
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The  Court:     Any  further  recross? 
Mr.  Crockett:     Yes,  if  the  Court  please. 

Recross-Examination 
By  Mr.  Crockett: 

Mr.  Crockett:  Referring  to — on  Table  5,  Mr. 
Oshima,  you  have  the  figure  12,669,  under  the  head- 
ing, "Qualified."  What  do  you  mean  by  that  quali- 
fied? [134] 

Witness:  That  is  qualified  from  a  viewpoint  of 
sex,  from  the  viewpoint  of  education,  from  the  view- 
point of  age. 

Q.  Does  that  include  persons  who  are  not  citi- 
zens as  well  as  persons  who  are  citizens'? 

A.     No — from  the  viewpoint  of  citizenship. 

Q.  Well,  how  is  it  that  there  is  a  discrepancy 
again  or  a  difference  again  between  the  12,669  per- 
sons there  and  the  6,728  persons  shown  as  registered 
voters  and  citizens  on  Table  1? 

A.  Well,  the  difference  is  explained  by  the — that 
these  figures  are  as  of — well,  supposed  to  be  for 
1947.  The  registered  total  is  for  1946.  Now,  at  the 
rate  of  about — I  would  estimate  at  the  rate  of  about 
1,000  to  2,000  qualified  people  can  be  roughly  off- 
hand assumed  to  be  coming  of  age  for  registration. 
Secondly,  as  you  know,  there  are  a  great  number 
of  people  who  are  qualified  to  register  but  are  not 
registered. 

Q.  Isn't  it  a  fact  that  so  far  as  you  know,  the 
registered  vote— well,  of  1946,  just  about  October  of 
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last  year,  that  the  last  registration  closed?    Isn't 

that  a  fact? 

A.  I  am  not  sure  whether  it  was  October  or  the 
middle  of  1946,  but  about  around  there. 

Q.  You  would  estimate  that  there  is  a  total — a 
difference  of  6,728  and  12,265  persons  as  new  voters 
and  [135]  persons  who  have  not  registered  to  vote 
among  the  males? 

A.     Yes,  and  certain  miscellaneous  groups. 

Q.  Why  is  there  a  difference  between  that  total, 
12,265,  and  the  total  you  show^ed  on  Table  3  of 
13,967? 

A.  13,967?  You  don't  have  in  the  total  for  Table 
3,  you  don't  have  the  entrepreneurial  class — I  mean 
the  total  for  No.  5  doesn't  contain  the  entrepre- 
neurial— just  a  minute — I  am  sorry.  As  I  said,  the 
Table  3,  I  think — I  am  not — I  have  not  made  myself 
clear  enough.  That  Table  3  total,  13,967,  is  not  a 
total  which  indicates  the  qualified  male  population 
for  jury  service.  That  is  not  a  total  which  indicates 
qualification. 

Q.     Then  you  say  that  the  Table  5  total  shown 
there   is   the   male   population    qualified   for    jury  , 
service  ?  i 

A.     Yes,  in  the  entire  population. 

Q.     And  as  of  what  date  were  those  figures? 

A.  That  is  supposed  to  be  for  1947,  middle  of 
1947. 

The  Court:  Are  you  aware  that  the  drawing  of 
this  1947  grand  jury  doesn't  come  in  1947,  but  has 
to  be  published  before  1947  out  of  1946  activity? 
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Mr.  Resner:  If  your  Honor  please,  I  don't  think 
that  is  particularly  material.  What  the  cases  say — 
the  ^^and  jury  must  be  a  cross  section  of  the  com- 
munity [136]  and  a  representative  grand  jury. 

The  Court:  That  is  very  true,  but  you  are  ques- 
tioning a  witness  here  on  statistics  who  is  describ- 
ing statistics  for  the  very  year  after  the  grand  jury 
has  to  be  drawn.  I  want  the  record  to  be  clear  on 
that. 

Mr.  Resner:  If  your  Honor  please,  I  think  the 
witness  has  testified  with  regard  to  the  percentage 
of  error. 

The  Court:  That  doesn't  meet  my  point.  The 
total  figures  he  has  used  for  1947  are  an  absurdity 
in  view  of  the  fact  of  the  statutory  duty  that  the 
Jury  Commissioners  act  before  1947.  I  want  the 
record  to  be  clear  upon  that  point,  Mr.  Resner. 

Mr.  Resner:  I  will  take  an  exception  to  your 
Honor's  statement  in  that  respect,  because  as  I  read 
the  cases  in  the  law,  what  we  are  concerned  with 
is  that  the  grand  jury  be  representative  and  a  cross 
section,  and  if  the  population  has  not  changed  ap- 
preciably between  1946  and  1947,  then  the  statistical 
information  given  is  pertinent. 

The  Court:  I  think  the  record  is  pretty  clear 
upon  the  point  that  we  are  driving  at — that  this 
witness  is  giving  1947  figures  which  the  Jury  Com- 
mission is  supposed  to  have  anticipated  when  they 
drew  a  jury  in  1946  is  the  point  I  am  making.  [137] 

Mr.  Resner:     My  point  is  that  in  1946  and  1947 
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there  is  no  appreciable  change  because  the  poiDula- 

tion  is  stable. 

The  Court:  The  witness  has  just  said  he  has 
estimated  an  additional  number  of  voters  coming 
into  the  picture. 

Mr.  Resner:  Yes,  but  the  population  remains 
stable  even  though  more  people  come  of  age. 

The  Court:  I  won't  argue,  but  I  want  the  record 
to  be  clear  upon  what  has  happened. 

Mr.  Crockett:  We  have  no  further  cross-exam- 
ination. 

Re-Redirect  Examination 
By  Mr.  Resner: 

Mr.  Resner:  Do  you  want  to  clarify  that  testi- 
mony, Mr.  Oshima? 

Witness:  Yes.  Let's  assume  that  this  should  be 
brought  back  to  1946  according  to  the  statement  of 
the  Judge.  I  would  say  that  as  far  as  the  percent- 
ages are  concerned,  the  effect  upon  the  percentages 
which  are  in  question,  I  think  although  the  absolute 
total  might  have  to  be  deducted  for  1,000  or  2,000, 
as  far  as  the  relative  percentages  I  don't  think  there 
will  be  any  difference. 

Q.     On  what  basis  do  you  make  that  statement? 

A.  I  make  that  statement  because  it  is  a  fair 
assumption  that  from  year  to  year  the  number  of 
ratio  or  [138]  percentage  or  proportion  of  voters 
coming  of  age  will  be  more  or  less  roughly  the  same 
for  these  different  types  of  categories  indicted  on 
Table  5. 


vs.  I.L.W.U.  etc.  693 

(Testimony  of  Harry  Tatsumi  Oshiina.) 
Q.     That  explains  your  answer?   That  completes 

your  answer? 

A.     Yes,  taking  into  consideration  the  statement 

of  the  Judge — that  point  he  made  there. 

Mr.  Resner:     That  is  all  at  this  time  from  this 

witness. 

(Witness  excused.) 

The  Court:     Well,  it  is  so  near  four  o'clock. 

Mr.  Resner :  I  wanted  to  recall  Mr.  Reinecke  for 
questioning.  It  won't  take  more  than  five  minutes, 
and  he  wants  to  return  to  Honolulu. 

The  Court:  Make  it  speedy.  The  Court  is  clos- 
ing at  four  o'clock.    Go  ahead;  put  him  on. 

JOHN  E.  REINECKE, 

having  been  previously  sworn,  resumed  the  stand 
and  testified  as  follows : 

Further  Direct  Examination 
By  Mr.  Resner: 

Mr.  Resner:  Mr.  Reinecke,  did  you  have  oc- 
casion at  my  request  to  check  the  composition  of 
the  current  G-rand  Jury  panel  of  50  as  against  con- 
nections with  the  various  firms  that  you  mentioned 
about  1 

Witness:     I  have  done  so,  yes.  [139] 

Q.  And  what  does  your  comparison  show  in  that 
regard  ? 

A.  I  find  out  of  the  50  persons,  those  who  are 
owners,  managers,  supervisors,  foremen  or  person- 
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nel   workers   in   the   dominant   firms    comprise    27 

persons. 

Q.     Out  of  the  50?  A.     Out  of  the  50. 

Q.  And  you  have  the  firms  with  which  they  are 
connected?  A.     I  have. 

Q.     Broken  down  into  numbers  ? 

A.     Broken  down  into  numbers,  yes. 

Q.     Would  you  give  that  information? 

A.  Bank  of  Hawaii,  one.  Baldwin  Packers, 
Limited,  two.  California  Packing  Corporation, 
three,  one  of  whom  is  employed  also  by  Libby,  Mc- 
Neill &  Libby.  East  Maui  Irrigation  Company, 
Limited,  two — one  of  whom  is  also  connected  with 
Wailuku  Sugar  Company.  Haleakala  Ranch,  Limi- 
ted, one.  Hana  Hotel,  one.  Hawaiian  Air  Lines, 
one.  H.  C.  &  S. — that  is  Hawaiian  Commercial  & 
Sugar  Company,  four.  Hawaiian  Pineapple  Com- 
pany, two.  Kahului  Railroad  Company,  two.  Maui 
Agricultural  Company,  Limited,  four.  Maui  Elec- 
tric Company,  Limited,  one.  Ulupalakua  Ranch, 
one.  Von  Hamm  Young  Company,  Limited,  one. 
And  Wailuku  Sugar  Company,  one.  That  is  27 
without  duplicates.  [140] 

Q.  Very  well.  Now,  Mr.  Reinecke,  turning  to 
another  point — with  regard  to  the  publication  of 
"Labor  in  the  Territory  of  Hawaii,"  year  1939, 
you  have  indicated  that  the  pertinent  portion 
thereof — there  is  part  of  your  testimony — is  pages 
196  to  pages  198  under  the  chapter  25,  ''The  Organi- 
zation of  Management."    Is  that  correct? 
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A.     That  is  correct. 
Q.     I  show  this  to  Counsel. 

(Counsel  for  Movants  showing  to  Counsel  for 
the  Prosecution.) 

The  Court:  I  think  Counsel  can  examine  that 
during  a  recess  in  view  of  the  witness'  answer. 

Mr.  Resner:  All  right.  The  volume  which  Mr. 
Crockett  holds  in  his  hand,  I  think  is  the  document 
for  which  we  saved  nmnber  3  for  identification.  I 
am  going  to  file^  it  with  the  Clerk. 

The  Court:  I  understand  the  pages  you  are  re- 
ferring to  are  the  pages  you  have  just  now  made  of 
record. 

Mr.  Resner:  That  is  correct.  I  am  filing  the 
whole  volume  for  identification,  having  offered  the 
entire  volume,  and  I  am  also  going  to  file  with  the 
Clerk  Lind's  "An  Island  Community,"  for  which 
we  saved  number  4  for  identification. 

The  Court:     It  may  be  filed  for  identification. 

Mr.  Resner:  That  is  all,  your  Honor,  unless 
there  are  questions.  [141] 

Mr.  Crockett:     I  have  no  questions. 

The  Court :  We  will  take  our  adjournment  until 
tomorrow  morning  at  nine  o'clock. 

(Second    Circuit    Court    adjourned    at    3:55 
p.m.)  [142] 
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Tuesday,  September  16th,  1947—9:00  a.m. 

Deputy  Clerk:     Criminal  No.  2412 — Territory  of 
Hawaii  vs.  Abraham  Makekau,  et  ah,  defendants. 

The  Court:  Mr.  Clerk,  for  the  purpose  of  the  J 
record,  I  wish  you  would  call  the  names  of  the  de- 
fendants so  that  we  can  see  how  many  of  them  are 
present.  I  would  like  to  have  the  defendants  who 
are  called  respond  so  that  their  ]3resence  can  be  reg- 
istered. 

Deputy  Clerk:     Diego  Barbosa? 
(Defendant  rises.) 

Deputy  Clerk :     John  Maile  ? 
(Defendant  rises.) 

Deputy  Clerk :     Victor  Degamo  ? 
(Defendant  rises.) 

Deputy  Clerk:     Harry  Kapena  Kaopuiki? 
(Defendant  rises.) 

Deputy  Clerk :     Isami  A.  Nitta  % 
(Defendant  rises.) 

Deputy  Clerk :     All  Sing  Ah  Ho  ? 
(Defendant  rises.) 

Deputy  Clerk:     James  Kia  Aikala? 
(Defendant  rises.) 

Deputy  Clerk :     Shigeru  Yagi  ? 
(Defendant  rises.) 

Deputy  Clerk:     Basiliso  Arruiza? 
(Defendant  rises.)  [143] 

Deputy  Clerk:     Midori  Oda? 
(Defendant  rises.) 
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Deputy  Clerk:     Shigeyuki  Matsuura? 
(Defendant  rises.) 

Deputy  Clerk :     Abraham  Makekau  ? 
(Defendant  rises.) 

Deputy  Clerk:     Elpidio  Siruet? 
(Defendant  rises.) 

Deputy  Clerk:     Mariano  Baldua"? 

(No  response.) 

Deputy   Clerk:     Narcisso   Sipe? 
(Defendant  rises.) 

Mr.  Resner:  I  miderstand,  your  Honor,  he  is 
the  one  who  is  ill — Baldua. 

The  Court:     Which  one? 

Mrs.  Bouslog:     Mariano  Baldua. 

The  Court:  Let  the  record  show  that  the  names 
having  been  called,  the  rest  of  the  persons  by  name 
have  identified  themselves  with  the  exception  of  the 
one  indicated  as  being  in  the  hospital. 

Deputy  Clerk:     Narcisso  Sipe?' 
(Defendant  rises.) 

Deputy  Clerk :     And  Antonio  Mendes  1 
(Defendant  rises.) 

The  Court:     You  may  proceed. 

Mr.  Resner:  I  should  like  to  offer  into  evidence 
at  this  time  the  "16th  Census  of  the  United  States" 
for  [144]  1940— "Population— Second  Series- 
Characteristics  of  the  Population — Hawaii." 

Mr.  Crockett:     What  particular  tables'? 

Mr.  Resner:     Page  28,  Table  19,  at  the  bottom 
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of  the  page.  Table  19,  Page  29,  at  the  bottom  of 
the  page.  Table  21,  Pages  33  and  34.  And  the  docu- 
ment as  a  whole  has  information  on  the  entire  Ter- 
ritory, including  Maui,  not  broken  down  but  which 
is  pertinent  in  reference  to  the  official  government 
report. 

The  Court:  May  the  record  show  from  whence 
it  comes? 

Mr.  Resner:  From  the  United  States  Govern- 
ment. 

The  Court:  That  is  very  general.  The  document 
comes  here  how?  Out  of  Washington  or  brought 
here  out  of  a  local  library  f 

Mr.  Resner:  No.  It  is  a  document  that  we  our- 
selves obtained  from  the  Department  of  Com- 
merce. 

The  Court:  I  want  the  record  to  show  that, 
please. 

Mr.  Crockett :  Will  the  Court  allow  me  to  glance 
over  this  ? 

(Counsel  for  the  Prosecution  examining  docu- 
ment.) 

Mr.  Crockett:  If  the  Court  please,  I  have  no 
objection  to  the  authenticity  of  the  document.  How- 
ever, I  submit  it  has  no  materiality  in  this  par- 
ticular [145]  issue,  in  this  case  before  the  Court.  The 
particular  table  w^hicli  has  been  pointed  out  by 
Counsel  relates  to  age,  race  and  sex  by  counties — 
that  is  on  Page  28.  Also  the  other  pages  he  has  re- 
ferred to — race,  age  and  sex.  The  Constitution  of 
the  United  States  and  the  laws  of  the  Territory  spe- 
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cifically  prohibit  the  Jury  Commissioners  from  tak- 
ing into  consideration  any  matters  pertaining  to 
race  in  the  selection  of  jurors.  Consequently,  any 
breaking  down  of  the  factors  of  the  county  into 
race,  I  submit  if  the  Court  jDlease,  has  no  bearing 
upon  the  issues  before  this  court. 

The  Court:  The  Court  can't  see  it  at  the  present 
time,  but  will  admit  the  document  as  part  of  the 
record  for  what  it  may  be  worth  in  the  ultimate 
solution  of  the  case.  It  may  be  marked  the  next 
ensuing  number  of  the  Movants. 

Deputy  Clerk :  Movants'  Exhibit  No.  11  for  iden- 
tification. 

The  Court:     No,  in  evidence. 

Mr.  Resner:  In  evidence.  At  this  time,  if  your 
Honor  please,  I  have  offered  three  exhibits  which 
are  numbers  1,  3  and  4,  I  believe.  I  wanted  to  have 
the  record  show^,  your  Honor,  that  we  desire  to  take 
an  exception  to  the  Court's  ruling  refusing  to  ac- 
cept into  evidence  or  receive  in  evidence  defendants ' 
offered  exhibits  which  w^ere  marked  for  identifica- 
tion 1,  2,  3  and  4. 

The  Court :     The  exceptions  will  be  noted. 

Mr.  Resner:  And  with  regard  to  Mr.  Reinecke's 
testimony,  if  your  Honor  please,  so  the  record  will 
be  clear  in  that  regard,  I  desire — may  I  make  an 
offer  of  proof  on  certain  matters  which  we  desire  to 
prove  which  your  Honor  felt  we  couldn't. 

The  Court :  The  Court  never  stops  Counsel  from 
making  an  offer. 

Mr.  Resner :     I  wanted  to  be  certain  before  I  pro- 
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ceeded.  Through  the  witness,  Mr.  Reineeke,  if  the 
questions  were  allowed  and  the  answers  permitted, 
defendants  here  propose  to  show  that  for  some 
years  past,  for  a  number  of  years  past  and  par- 
ticularly in  the  years  1945,  1946  and  1947,  during 
which  period  names  were  selected  for  the  basis 
upon  which  the  grand  jury  was  returned,  as  a  mat- 
ter of  fact  back  as  far  as  1942  through  1947,  in- 
clusive— we  would  show  that  the  economy  of  the 
Territory  of  Hawaii  is  in  the  main  owned,  con- 
trolled and  dominated  by  the  firms  known  as  "the 
five  factors";  namely,  C.  Brewer  and  Company, 
Alexander  &  Baldwin,  Castle  &  Cooke,  American 
Factors,  and  Theodore  Da  vies.  And  I  would  fur- 
ther show  that  the  firms  whose  names  were  men- 
tioned by  Mr.  Reineeke  yesterday  with  whom  are 
comiected  [147]  various  members  of  the  instant 
Grand  Jury  panel  in  turn  are  in  the  main  con- 
trolled, owned  and  dominated  by  these  named  "five 
factors. ' ' 

Mr.  Crockett:  We  object  to  the  offer  of  proof, 
if  the  Court  please,  as  incompetent,  irrelevant  and 
immaterial.  It  has  no  bearing  upon  the  issues  of 
the  case.  The  principal  issue  being  discrimination 
on  the  part  of  the  Jury  Commissioners,  there  is 
nothing  showing  that  the  Jury  Commissioners  are 
in  any  way  controlled  or  dominated  by  the  "big 
five";  the  other  issue  being  where  certain  grand 
jurors  are  disqualified  by  reason  of  bias  and  preju- 
dice, nothing  showing  they  have  any  direct  pecuniary 
interest  in  any  of  these  "big  five"  or  any  person 
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connected  with  them;  for  the  further  reason  that 
the  "big  five"  are  in  no  way  connected  with  this 
Prosecution.  The  Prosecution  of  the  Territory  of 
Hawaii  or  the  Grand  Jury  are  being  requested  to 
investigate  into  certain  occurrences  wiiich  have  oc- 
curred on  account  of  which  these  defendants  have 
been  committed  to  await  their  action.  The  "big 
five"  are  in  no  way  parties  to  this  prosecution. 

The  Court :  Without  some  preliminary  showing 
of  fact  that  there  has  been  any  effort  or  attempt 
upon  any  of  the  so-called  "big  five,"  using  Coun- 
sel's designation,  to  influence  or  determine  or  co- 
erce the  [148]  action  of  individuals  upon  the  panel 
or  individuals  as  drawn  upon  the  jury  panel,  the 
evidence  is  immaterial  and  the  Court  sustains  the 
objection. 

Mr.  Resner :  We  take  an  exception  to  the  Court's 
ruling,  your  Honor. 

The  Court:     Exception  allowed. 

Mr.  Resner:     At  this  time  we  call  Judge  Wirtz. 

CABLE  A.  WIRTZ 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Resner: 

Deputy  Clerk :     Will  you  please  state  your  name  ? 

Witness:     Cable  A.  Wirtz. 

Mr.  Resner:  Judge  Wirtz,  you  are  the  Judge 
of  this  district  *? 

A.     Normally,  yes. 
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Q.     Circuit?  A.     Circuit. 

Q.     Will  you  tell  us  what  the  circuit  includes? 

A.  The  circuit  includes  the  County  of  Maui — 
the  Islands  of  Maui,  Lanai,  Molokai,  Kahoolawe 
and  Molokini. 

Q.     Would  you  say ? 

A.  I  might  say  with  the  exception  of  Kalau- 
papa,  the  leper  settlement  on  Molokai,  which  is  a 
part  of  the  [149]  First  Circuit  by  law. 

Q.  Will  you  tell  us  briefly  what  the  jurisdiction 
of  this  court  is? 

A.  The  jurisdiction  of  this  court  covers  that 
entire  area. 

Q.     It  covers  that  entire  area  geographically? 

A.     Geographically. 

Q.  And  as  a  matter  of  practice — that  is,  cases 
entertained,  briefly  what  is  the  jurisdiction  of  the 
court?  A.     You  mean  the  type  of  cases? 

Q.    Yes. 

A.  All  original  criminal  jurisdiction  and  all  mat- 
ters of  felonies,  appellate  criminal  jurisdiction  and 
misdeameanors,  original  civil  jurisdiction,  all  mat- 
ters over  $500,  and  appellate  jurisdiction  over  mat- 
ters less  than  $500  that  might  be  instituted  in  the 
district  courts. 

The  Court:  Might  I  suggest  to  Counsel  that 
all  this  stuff  is  in  the  statute — to  make  it  a  part 
of  the  Reporter's  job  to  put  into  an  attempted  rec- 
ollection by  the  witness  is  wasting  the  time  of  the 
Court. 
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Mr.  Resner:  Merely  preliminary,  your  Honor. 
Now,  with  regard  to  the  selection  of  grand  jurors 
to  sit  in  the  area  over  which  this  court  has  juris- 
diction. Judge  Wirtz,  just  what — in  what  manner 
and  [150]  means  is  the  grand  jury  selected?  That 
is,  by  whom,  first? 

A.  Yes.  The  grand  jury?  You  mean  the  grand 
jury  list  or  the  grand  jury? 

Q.     Grand  jury  list. 

A.  The  grand  jury  list  is  selected  by  the  Jury 
Commission,  of  which  I  am  by  law  ex  officio  chair- 
man. I  am  required  by  law  to  appoint  two  jury 
commissioners  to  serve  with  me  of  different  political 
parties.  I  have  appointed  Mr.  Chatterton,  repre- 
senting the  republican  party,  and  Mr.  Pombo,  rep- 
resenting the  democratic  party,  on  the  Jury  Com- 
mission for  1946  and  likewise  for  1947. 

We  met,  we  had  over  eleven  meetings  between 
June  1,  of  1946  and  the  end  of  the  year  when  we 
were  required  to  have  our  list  in.  These  meetings 
averaged  between  two  and  a  half  and  three  hours. 
Questionnaires  were  sent  out  to — systematically, 
questionnaires  were  sent  out  to  approximately  19 
of  our  33  eligible  precincts,  based  upon  the  reg- 
istered vote.  These  questionnaires  were  examined 
by  the  Jury  Commission  and  notations  made  of 
the  contents — tentative  lists,  qualified,  questionable, 
and  another  list  of  those  who  were  exempt,  claimed 
their  exemption — and  from  that,  together  with  our 
— as   far   as   the   other   precincts   which   were   not 
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thoroughly  covered  by  questionnaires,  based  upon 
our  personal  knowledge  of  members  of  those  pre- 
cincts. The  jury  [151]  was  selected  on  the  basis  of 
representation  in  each  precinct — at  least  one  juror, 
based  upon  the  ratio  of  the  registered  vote  in  that 
precinct,  the  ratio  that  that  registered  vote  bears 
to  the  entire  registered  vote  of  the  County.  Thus 
some  precincts,  small  precincts,  would  have  only 
one  juror;  others  would  have  as  high  as  four  or 
five.  But  every — my  recollection  is  every  precinct 
is  represented. 

Q.  In  the  selection  of  this  grand  jury  list,  did 
you,  Mr.  Pombo  and  Mr.  Chatterton  participate 
equally  and  together  at  all  times? 

A.  All  the  selection  was  done  at  the  eleven  meet- 
ings I  have  reference  to  in  which  all  three  of  the 
Jury  Commissioners  were  present  and  acted  in  con- 
cert. 

Q.  When  was  the  work  of  collecting  that  list 
completed  ? 

A.  Roughly,  sometime  in  December.  I  don't  re- 
member the  exact  date  now. 

The  Court:     Of  what  year? 

Witness:     Of  1946. 

Mr.  Resner:  Now,  you  say  that  the  question- 
naires were  sent  to  19  out  of  33  jorecincts.  Was 
there  any  reason  why  the  questionnaires  were  not 
sent  to  the  other  14  precincts'? 

Witness:  No.  It  was  intended  to  cover  them  all 
systematically.   We  have  old  questionnaires  of  pre- 
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vious  [152]  years,  but  times  and  conditions  change; 
and  we  decided  at  this  1946  session  that  we  should 
systematically  cover  every  person  that  we  knew  of 
that  might  be  eligible  or  qualified  to  act  as  a  juror. 
And  we  selected  the  precincts  to  be  covered  sys- 
tematically first  as  those  in  the  outlying  areas  like 
Lanai  and  Molokai  and  part  of  the  Lahaina  section, 
the  Hana  section,  and  some  of  the  upper  mountain- 
ous sections  where  we  don't  have  too  much  per- 
sonal knowledge  as  to  the  citizenry.  And  also  this — 
Lanai  was  specifically  included  because  of  the  chang- 
ing population.  Lanai  has  the  reputation  of  short- 
term  life  over  there,  so  to  speak,  and  the  fact  that 
the  planters  had  recently  imj^orted  a  lot  of  Fili- 
pino laborers  since  the  war — not  that  they  would 
necessarily  be  eligible,  because  they  are  not  citizens, 
but  to  know  how  many  of  the  prior  registered  vot- 
ers had  left  and  been  replaced. 

Q.  Do  I  understand  that  these  19  precincts  to 
which  the  lists — or,  questionnaires  were  sent  are 
those  areas  which  were  outlying  then  and  in  which 
you  didn't  have  too  much  personal  knowledge?' 

A.     That  is  correct. 

Q.  With  regard  to  getting  names  from  the  14 
other  precincts,  you  had  personal  knowledge  of 
those  precincts,  is  it?  [153] 

A.  Well,  we  have — we  took  the  registered  voters 
and  went  through  the  names  and  picked  what  we 
thought  were  qualified  persons,  and  from  my  per- 
sonal knowledge  of  the  voters  in  those  precincts, 
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plus  some  instances  where  we  had  questionnaires, 
plus  the  fact  that  some  of  them  qualified  and  served 
in  previous  years  to  our  personal  knowledge  who 
were  qualified  as  jurors. 

Q.  If  I  gave  you  the  precinct  list,  could  you 
tell  us  from  looking  at  it  which  were  the  19  pre- 
cincts that  your  circularized? 

A.     Yes,  I  believe  I  could.   Mr.  Bailiff,  will  you 
bring  me  my  file  there,  marked  "Judge" — the  end 
one,  I  think  it  is.   Maybe  it  is  the  other  end. 
(Bailiff  handing  file  to  witness.) 

Witness  (continuing) :  The  first  precinct,  Lanai 
— Lanai  City.    Second  precinct,  Honolua. 

The  Court:     What  is  that  name*? 

Witness:  Honolua.  That  is  beyond  Lahaina  at 
the  west  end  of  the  Island. 

The  Court:  I  would  suggest  for  the  purpose  of 
the  record,  and  my  knowledge  being  somewhat  of  a 
stranger  to  your  distances,  and  maybe  Counsel  also, 
that  you  give  us  some  idea  where  they  are  with 
reference  to  where  j^ou  are. 

Witness:  Tenth  precinct,  Waihee.  That  is  just 
down  Wailuku  here — next  valley — it  is  hard  for 
me  to  describe  it  myself,  but  it  is  an  area  lying  just 
outside  A¥ailuku  on  the  easterly  side. 

Seventeenth  precinct  is  Keahua — maybe  Mr.  Bev- 
ins  could  help  me  try  to  explain  the  exact  location. 

Mr.  Crockett :  If  the  Court  will  permit  me,  Kea- 
hua is  a  village  about  two  or  three  miles  on  the 
Kihei  side,  on  the  south  side  of  Paia,  lying  on  the 
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road  between  Kabuliii  and  Makawao — a  new  YU'e- 

cinct,  just  recently  created. 

Witness:  Tbe  eigbteentb  precinct  is  Makawao 
wbicb  is  above  Paia,  up  on  the  mountainous  area 
on  the  easterly  slopes  of  Haleakala.  Is  that  cor- 
rect, Mr.  Crockett? 

Mr.  Crockett:     That  is  correct. 

The  Court:     About  17  miles  from  here? 

Witness:  Roughly.  The  nineteenth  precinct  is 
Haiku,  which  is  in  the  same  region  roughly — a  little 
further  over,  towards  Hana  side. 

Mr.  Crockett:  About  five  miles  east  of  Maka- 
wao. 

Witness:  Where  the  marines  had  their  encamp- 
ment during  the  last  war.  The  twentieth  precinct 
is  Huelo,  which  is  again  a  few  miles  further — go- 
ing down  now  towards  Hana.  Twenty-first  precinct 
is  Keanae,  which  is  down  again  proceeding  towards 
Hana — isolated  because  of  a  tortuous  road,  small 
rural  settlement  [155]  along  the  way.  Twenty-sec- 
ond precinct  is  Nahiku — likewise  on  the  way  to 
Hana.  The  twenty-third  precinct  is  Hana.  The 
twenty-fourth  precinct  is  Kipahulu,  which  is  just 
beyond  Hana.  And  the  twenty-fifth  precinct  is 
Kaupo — just  at  the  end  of  the  line,  beyond  Hana. 
There  is  no  access  from  Kaupo  except  to  go  through 
Hana.  There  is  no  road  entirely  around  Haleakala 
as  yet,  although  they  are  working  on  it  now.  The 
twenty-sixth  precinct  is  Honuaula — roughly  the  area 
around  Ulupalakua — the  mountainous  area  beyond 
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Kiila.   The  next  is  the  twenty-eighth  precinct  which 

is  the  Kihei  section — that  area  roughly  where  the 

plane  passes  in  making  a  landing — that  large  open 

bay. 

The  Court:     Southwest  from  here"? 

Witness:  Southwest  from  here.  The  twenty- 
ninth  precinct  is  Halawa  which  is  the — would  be 
the  northerly  portion  of  Molokai. 

Mr.  Crockett:  The  eastern  end  of  Molokai — a 
small  little  settlement  there. 

Witness:  That  is  where  Mr.  Fagan  formerly 
had  his  ranch  on  Molokai.  The  thirtieth  precinct 
is  Pukoo — we  are  moving  now^  from  Halawa  at  the 
east  end  towards  Kaunakakai. 

The  Court:     On  the  Island  of  Molokai"? 

Witness :  On  the  Island  of  Molokai.  The  thirty- 
first  [156]  precinct  is  roughly  the  center  of  Kau- 
nakakai. The  thirty-second  is  Hoolehua,  which  is 
ujD  from  Kaunakakai  towards  the  west  end  of  Molo-  * 
kai — up  in  the — I  don't  know  whether  it  is  Libbey — 
I  guess  both  pineapple  companies  are  located  there, 
are  they  not,  Mr.  Crockett?  | 

Mr.  Crockett :     That  is  correct. 

The  Court:  And  the  thirty-third  is  Maunaloa, 
which  is  the  west  end  of  Molokai.  The  thirty-fourth 
precinct  is  Kalaupapa,  the  leper  settlement.  While 
they  vote  in  this  county,  still  this  court  has  no  jur- 
isdiction over  that  precinct. 

The  Court:  For  the  purpose  of  the  record,  you 
have  been  handling  files  which  to  the  physical  eye 
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contain  folios  of  documents.  Do  those  represent  the 
questiomiaires  returned  in  the  proportionate  ratio 
that  you  have  testified  to '? 

Witness:     That  is  correct. 

Mr.  Resner:  AVTiat  do  you  mean  by  '*  propor- 
tionate ratio"  that  you  testified  to?  I  mean  every- 
body— did  you  send  a  questionnaire  to  every  reg- 
istered voter? 

Witness :     Yes,  sir. 

Mr.  Resner:  Did  all  the  registered  voters  re- 
turn them"? 

A.     No,  they  did  not. 

Q.     A  number  of  them  did  not  receive  them? 

A.  Some  had  moved  or  were  in  the  army.  Some 
ignored  them. 

Q.  Now  with  regard  to  the  other  14  precincts, 
you  didn't  have  questiomiaires  from  those  pre- 
cincts 1 

A.  We  had  some  accumulation  scattered  through 
the  back  files. 

Q.     From  past  years  ?  A.     From  past  years. 

Q.     Now,  with  regard  to  the 

A.  Those,  incidentally,  I  might  state,  have  been 
sent  and  are  in  the  process  of  being  returned  now 
and  collected. 

Q.     You  mean  the  other  14  precincts? 

A.  The  other  14  precincts,  so  that  by  the  time 
the  Jury  Commissioners — after  we  have  been  edu- 
cated on  how  to  proceed  and  deliberate,  we  will 
have  questionnaires  covering  the  entire  County  of 
Maui. 
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Q.  When  do  you  expect  the  14  to  be  returned, 
Judge  Wirtz? 

A.  My  secretary  could  answer  that  better.  I 
don't  know  how  fast  they  are  coming  in.  They 
have  all  been  sent  except  three,  I  understand. 

Q.  When  did  you  start  sending  these  question- 
naires to  the  other  14  precincts? 

A.  About — roughly  about  two  months  ago  we 
started.  [158] 

Q.  Now,  as  I  understand  it,  then,  in  collecting 
this  grand  jury  list  of  50,  you  used  the  question- 
naires from  the  19  precincts  you  have  mentioned? 

A.     Yes. 

Q.  And  then  went  through  the  registered  vot- 
ers' list  on  the  other  14  precincts? 

A.     That  is  correct. 

Q.  That  is,  I  assume  there  is  a  grand  registry 
of  voters  on  file  here  in  this  court  house? 

A.  Not  in  the  court  house,  but  in  the  County 
Clerk's  office,  and  we  borrowed  that  register  for 
our  meetings. 

Q.     In  going  over  the  registered  list  of  voters, 
was  the  selection  made  at  random  from  that  group 
or  made  from  persons  that  the  three  Jury  Com- , 
missioners  knew? 

A.  No,  the  selection  was  made  from  those  we| 
knew  were  qualified. 

Q.  What  standards  of  qualification  did  you  usej 
Judge  Wirtz? 

A.     The  standard  prescribed  by  the  statute. 
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Q.  You  mean  the  qualifications  of  a  person  be- 
ing a  male  citizen,  21  years  of  age,  three  years 
in  the  Territory,  having  qualifications  for  a  voter? 

A.     That's  right. 

Q.  Then  that  he  be  possessed  of  his  natural 
faculties,  not  decrepit? 

A.     That's  right.  [159] 

Q.     That  he  be  intelligent  and  of  good  character? 

A.     Right. 

Q.  That  he  understandingiy  speak,  read  and 
write  the  English  language?  A.     That's  right. 

Q.  That  he  be  summoned,  returned  and  sworn 
w^ithout  reference  to  race  or  place  of  nativity? 

A.     Right. 

Q.  Do  you  know  how  many  names  you  went  over 
in  the  grand  registry,  approximately  ?' 

A.  I  wouldn't  remember  the  figure,  but  as  far 
as  the  precincts  where  we  sent  out  questionnaires, 
we  went  over  all  the  questionnaires  that  were  re- 
turned. As  far  as  those  other  precincts,  we  went 
right  down  through  the  register,  read  the  names 
until  we  decided  that  we  had  someone  w^ho  was 
qualified. 

Q.  There  were  many  among  those  j)ersons  whom 
the  Jury  Commissioners  did  not  know,  I  assume. 

A.  I  assume,  surely.  That  is  the  purpose  of 
sending  out  the  system  of  questiomiaires. 

Q.  And  probably  among  the  hundreds  that  the 
Jury  Commissioners  did  not  know,  there  were  many 
persons  qualified? 
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A.     I  don't  doubt  that. 

Q.  Therefore  the  selection  that  was  made  by  the 
Jury  Commissioners  was  in  the  main  from  amongst 
people  with  [160]  whom  you  had  personal  knowl- 
edge in  the  sense  that  the  Jury  Commissioners  and 
yourself  had  contact  with  them  in  either  business 
or  a  social  manner. 

A.  Plus  the  fact  that  a  lot  of  them  had  served 
on  prior  juries  and  some  of  them  had  full  ques- 
tionnaires and  some  of  them  we  knew  from  their 
prior  service,  and  the  fact — I  might  say  Mr.  Pombo, 
I  believe,  was  born  and  raised  on  this  Island;  Mr. 
Chatterton,  a  resident  for  over  twenty  years  on 
this  Island — have  come  in  contact  with  quite  a  few 
people. 

Q.     Yes,  but  in  the 

A.  As  you  pointed  out  yesterday,  Maui  is  a 
small  community. 

Q.  Would  it  be  correct  to  say.  Judge,  that  in  the 
main  those  persons  who  were  selected  from  the 
registered  list  of  voters  by  the  three  commission- 
ers,— yourself  ex  officio,  and  the  others  who  were 
appointed  by  you,  were  those  with  whom  the  three 
of  you  had  either  business  or  social  contact  or 
knew  in  that  manner? 

Mr.  Crockett:  We  object  to  the  question,  if 
the  Court  please.  It  has  been  asked  and  answered 
already.    The  witness  has  already  testified  that 

The  Court:     The  objection  will  be  overruled. 

Witness:     But  it  all  depends  what  you  mean  by 


vs.  I.L.W.U.  etc.  713 

(Testimony  of  Cable  A.  Wirtz.) 
social  contacts  or  business  contacts.  There  are  peo- 
ple that  we  may  have  met  socially — on  a  purely 
social  basis,  we  may  have  met  on  a  purely  business 
basis.  Inhere  are  other  people  that  we  know  by  repu- 
tation in  the  community  and  have  talked  to  them — 
maybe  met  them  or  chance  acquaintances  and  have 
been  able  to  talk  with  them — and  others  that  we 
have  observed  from  prior  jury  service. 

Mr.  Resner:  I  think  there  is  a  file  containing 
some  questionnaires  on  the  instant  Grand  Jury. 

Witness :     Yes. 

(Witness  handing  file  to  Counsel  for  Mov- 
ants.) 

Mr.  Resner:  I  had  occasion  to  go  through  this 
and  I  find  that  there  are  20  questionnaires  returned 
out  of  the  50  grand  jurors  on  the  list.  That  is  cor- 
rect, isn't  if?  But  before  we  go  into  that,  I  want 
to  point  out  this  now  to  you  and  ask  if  there  is  not 
a  mistake.  I  see  the  first  questiomiaire  is  from  Wil- 
liam Preston  Burns — and  if  I  could  have  the  Court's 
Exhibit  2  on  the  names  of  the  grand  jurors,  I  don't 
believe  that  he  is  among  them. 

Witness:  That  would  possibly  be  an  error  of 
one  of  the  clerks. 

Mr.  Resner:  There  is  a  Burns  on  the  Grand 
Jury. 

Witness:     What  precinct '^ 

Mr.  Resner:     But  it  is  a  different  precinct. 

Witness:     What  precinct  is  he  listed  for? 
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Mr.  Resner:  I  will  give  it  to  you  in  a  miimte 
here — Alfred  S.  Burns,  Precinct  2.  And  the  Burns 
you  have  there  is  William  Preston  Burns.  [162] 

Witness:  I  don't  know  vrbat  happened  to  that 
questionnaire.    Is  it  in  there? 

Mr.  Resner:     Yes.   You  have  two  Burns  in  tliere. 

A.     Oh.    Yes. 

Q.     So  the  first  Burns  doesn't  belong? 

A.  He  is  not  on  the  jury  list.  Instructions  to 
the  clerk  say  simply  to  remove  from  the  precinct 
files  and  place  in  a  separate  file  for  the  convenience 
of  counsel  and  the  parties — in  the  general  file  all 
of  the  questionnaires  we  have  of  the  men  listed  on 
the  grand  jury  and  trial  jury.  This  is  obviously 
an  error  on  the  part  of  the  clerks. 

Q.  I  thought  that  was  it.  With  regard  to  the  30 
members  of  the  grand  jury  first  from  whom  you 
did  not  get  questionnaires,  those  were  the  persons 
whose  names  were  selected  from  the  list  of  voters 
according  to  the  method  you  have  already  described 
for  us?  A.     That  is  correct. 

Q.  You  are  familiar,  I  take  it,  Judge  Wirtz, 
with  the  list  of  registered  voters  as  gotten  out  by 
the  County  Clerk's  office? 

A.  I  have  never  seen  this  list.  I  just  had  the 
book  of  registration — book  with  the  names  of  the 
voters  in  it. 

Mr.  Resner:  Are  you  familiar  with  it,  Mr. 
Crockett  ? 

Mr.  Crockett :     Yes,  I  am  familiar  with  it. 


vs.  I.L.W.U.  etc.  715 

(Testimony  of  Cable  A.  Wirtz.) 

Mr.  Resner:  I  might  say  to  the  Court  that  it 
is  a  breakdown  according  to  registration  by  pre- 
cincts [163]  according  to  nationality — national  ori- 
gin, apparently,  of  registered  voters,  male  and  fe- 
male. I  should  like  to  offer  it  in  evidence  because 
we  could  use  it  with  convenience  on  this  examina- 
tion. Of  course,  I  can  call  the  County  Clerk  in  to 
identify  it.  I  don't  suppose  there  is  any  question — 
it  is  a  public  record. 

Mr.  Crockett:  The  only  question — we  have  no 
objection  to  the  total,  but  this  contains  a  break- 
down into  nationalities.  I  don't  know  on  what  basis 
it  is  made.    That  part  we  object  to. 

The  Court:  I  think  before  you  can  use  the  idea 
of  breakdown,  the  basis  should  be  clear  in  the  rec- 
ord— how  and  what  standards  were  used — the  wit- 
ness here  having  testified  that  he  has  no  access 
to,  or  that  access  to 

Mr.  Resner:  I  agree,  your  Honor.  I  will  have 
to  call  the  County  Clerk  to  establish  that  to  us — 
merely  that  this  is  a  point  of  order,  but  we  can  do 
it  another  way. 

Now,  I  should  like  to  hand  you.  Judge  Wirtz,  the 
Court's  exhibit  wiiich  is  a  list  of  the  grand  jurors 
so  you  will  have  it  in  front  of  you  when  we  go  over 
these  names. 

(Counsel  for  Movants  handing  paper  to  Wit- 
ness.) 

The  first  person  who  appears  on  the  list  is  Mr. 
David  P.  Eldredge.  [164] 
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Witness:     That  is  correct. 

Q.  Can  you  tell  us  how  he  was  selected  for  the 
Grand  Jury? 

Mr.  Crockett:  To  which  we  object,  if  the  Court 
please.  I  submit  if  we  are  going  into  individual  rea- 
sons why  this  person  is  selected  or  is  not  selected  or 
some  other,  it  is  just  incompetent,  irrelevant  and 
immaterial.  The  only  question  Counsel  is  entitled 
to  take  up  at  this  time  is  if  some  person  who  was 
not  qualified  was  picked  or  selected — to  point  out 
why  a  person  who  was  not  qualified  was  selected. 
The  witness  has  already  testified  that  the  persons 
they  selected  were  persons  qualified  for  jury 
service. 

The  Court:     The  objection  will  be  overruled. 

Witness:  David  P.  Eldredge  served  as  a  trial 
juror  in  1946,  along  with  the  second  on  the  list — 
Toshio  Onuma.  From  the  voir  dire  examination 
had  during  the  trial  jury,  I  was  personally  satis- 
fied with  his  qualifications — plus  the  fact  that  we 
have  a  questionnaire  on  one  Onuma.  They  were 
qualified  and  we  saw  no  reason  why  they  shouldn't 
serve  for  Lanai.  They  were  both  residents  of 
Lanai. 

Mr.  Resner :  You  had  a  questionnaire  on  Onmna, 
Judge,  didn't  you? 

A.     Yes. 

Q.     That  was  returned  in  1946  ?  [165] 

A.     That  is  correct. 

Q.  Do  you  know  where  Mr.  Eldredge  is  em- 
ployed ? 
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A.  I  believe  he  is  employed  by  the  Hawaiian 
Pineapple  Company. 

Q.    As  a  personnel  assistant? 

A.  I  think  he  is  assistant  in  the  Personnel  De- 
partment. 

Q.  You  have  already  told  us  that  Toshio  Onuma, 
who  is  No.  2  on  the  list — you  had  a  questionnaire 
on  him?  A.     That's  right. 

Q.     Alfred  S.  Burns  is  third  on  the  list. 

A.     That  is  correct. 

Q.     And  you  had  a  questionnaire  on  him  ? 

A.     That's  right. 

Q.  And  he  is  a  superintendent  at  Baldwin  Pack- 
ers, Limited  and  lives  in  Lahaina? 

A.  Yes,  but  the  questionnaire  shows  that  he  is 
otherwise  qualified. 

Q.  What  I  am — I  am  just  trying  to  identify  the 
man  with  the  description  of  the  man. 

A.  That  is  true.  I  simply  want  to  jDoint  out 
that  the  Jury  Commissioners  at  the  time  they  were 
meeting  and  selecting  this  did  not  presume  that 
there  would  be  a  pineapple  strike,  and  consequently 
had  no  basis  of  presuming  that  anybody  along — that 
we  should  exclude  anybody  along  that  line. 

Q.     Mr.  Burns  is  a  Caucasian?  [166] 

A.     I  believe  so. 

Q.  According  to  his  questionnaire,  of  English 
ancestry. 

A.  Well,  do  the  questionnaires  call  for  racial 
extraction  ? 
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Q.     Yes.  A.     I  wasn't  aware  of  it. 

Q.     Nationality  of  father  and  mother. 

A.     Nationality. 

Q.     Yes,  question  7,  Judge. 

A.     Nationality. 

Q.  Do  3^ou  distinguish  between  nationality  and 
racial  origin?  A.     Yes. 

Q.     Could  you  explain  the  difference*? 

A.  Citizenship  or  national  country — nationality. 
Racial  ancestry  would  be  the  question — I  admit  that 
quite  a  few  of  these  have  indicated  in  their  ques- 
tionnaires their  racial  ancestry,  but  not  called  for. 

Q.  The  expression  "nationality  of  father" — do  I 
understand  the  Jury  Commissioners  wanted  infor- 
mation as  to  the  country  of  which  the  parent  was 
a  citizen? 

A.  Yes,  possibly  to  check  into  the  first  require- 
ment of  citizenship. 

Q.  Wouldn't  that  appear  from  question  3,  in 
response  to  "Where  and  when  born'"?' 

A.     That  might.  [167] 

Q.  And  wouldn't  the  second  question  carry  it  on 
from  there — "If  naturalized,  when  and  where?" 

A.    Yes. 

Q.  So  between  questions  3  and  4,  you  could  de- 
termine the  citizenship  of  any  prospective  juror? 

A.     Unless  he  was  mistaken  on  a  question  of  law. 

Q.  That  is  with  regard  to  naturalization — as- 
suming foreign  birth?  A.     Yes. 

Q.  What  would  be  the  purpose  of  seeking  the 
nationality  of  the  father  and  mother? 
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A.  To  determine  that  question — the  possibility 
of  question  of  citizenship. 

Q.  You  are  familiar,  of  course,  with  the  require- 
ment of  the  statute  that  the  juror  be  selected,  sum- 
moned, sworn  and  returned  without  regard  to  na- 
tionality f  A.     Without  regard  to  race. 

Q.  Well,  as  I  see  it,  without  reference  to  race 
or  place  of  nativity  ?  A.     That  is  correct. 

Q.  Now,  with  regard  to  Mr.  Eldredge,  to  come 
back  to  that  so  we  can  make  our  record  complete 
here — do  you  know^  that — do  you  know  his  nation- 
ality or  his  race,  by  any  chance'? 

A.  I  believe  he  is  part  Portuguese,  part  Ha- 
waiian— I  am  not  positive. 

The  Court:  Was  that  factor  taken  into  consid- 
eration in  selecting?  [168] 

Witness:     No,  your  Honor. 

Mr.  Resner:     Toshio  Anuma  is  Japanese? 

Witness:     I  assume  from  the  name. 

Q.  And  employed  in  the  research  department 
of  Hawaiian  Pineapple  Company?' 

A.  If  that  is  what  the  questionnaire  shows.  I 
don't  recall  off  hand. 

Q.     And  his  precinct  is  1,  Lanai? 

A.     Correct. 

Q.     David  Eldredge  is  1,  Lanai? 

A.     Correct. 

Q.     Mr.  Alfred  S.  Burns  is  2,  Honolua? 

A.     That  is  correct. 

Q.  Now  the  next  person  who  appears  on  the 
grand  jury  list  is  Manuel  Correia,  Jr. 
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A.     That  is  correct. 

Q.     And  he  is  3,  Mala  precinct? 

A.     That  is  correct. 

Q.     He  is  Portuguese? 

A.     The  name  would  so  indicate — I  don't  know. 

Q.  The  questionnaire  return,  I  believe,  in  his 
name  shows  that.  He  is  a  crane  operator,  employed 
by  John  T.  Moir. 

A.  John  T.  Moir  is  manager  of  Pioneer  Mill 
Company. 

Q.  Well,  then  that  would  mean  that  he  is  a  crane 
o}5erator  at  Pioneer  Mill — oh,  he  says  John  T.  Moir 
is  his  superior.  [169] 

A.  Just  as  Mr.  Moir  is  superior  for  everybody 
who  works  for  Pioneer  Mill  Company. 

Mr.  Crockett:  If  the  Court  please,  if  Counsel  is 
going  to  question  on  the  contents  of  this  question- 
naire, it  would  be  fair  to  let  the  witness  see  the 
questionnaire. 

The  Court :  If  the  witness  wants  to  refresh  his 
recioUection,  he  will  ask.  I  think  he  is  entitled  to 
for  that  purpose. 

Mr.  Resner:  We  can  stipulate  to  that,  your 
Honor.  The  next  person  on  the  list  is  Roy  Tat- 
sumi  Ito  whose  precinct  is  3,  Mala,  and  who  is 
Japanese.   Do  you  know  his  employment? 

Witness:     I  don't  recall. 

Q.  Do  you  know  whether  he  was  employed  in 
the  clerical  department  of  Hawaiian  Pine? 

A.     I  don't  know.    I  might  state,  as  I  tried  to 
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state  before,  that  the  matter  of  employment  was 

never   a   concern   to   the   Jury   Commissioners. 

Mr.  Resner:  I  might  say,  your  Honor,  that  in 
the  light  of  the  decisions  upon  which  we  rely  and 
in  view  of  the  necessity  of  making  a  record  which 
we  think  is  a  proper  one,  I  am  going  into  these 
questions  at  this  point — that  is  the  purpose  of  the 
examination. 

The  Court:     I  have  no  objection. 

Mr.  Resner :  I  wanted  to  have  the  Court  and  also 
the  witness  understand — I  think  Judge  Wirtz  does 
know  it  because  we  had  discussed  it  at  the  time 
the  [170]  challenge  was  originally  filed,  and  Judge 
Wirtz  felt  he  should  not  sit  in  the  matter  since  he 
participated  in  the  selection  of  the  grand  jury  list, 
although  the  record  does  show,  as  far  as  we  are 
concerned,  we  were  perfectly  willing  to  have  Judge 
Wirtz  sit  on  this. 

Witness :  I  might  say  as  far  as  Ito  is  concerned, 
I  have  a  recollection  that  he  had  prior  jury  serv- 
ice— a  little  more  personal  knowledge  of  him  by 
virtue  of  the  voir  dire. 

Mr.  Resner:  Edw^ard  S.  Bowmer,  who  is  No. 
6 — oh,  Mr.  Ito  didn't  have  any  questionnaire  in 
this  file? 

A.     I  don't  think  so. 

Q.  No,  it  isn't  in  here.  No.  6  is  Edward  S. 
Bowmer,  for  whom  you  have  a  questionnaire  from 
December  6,  1945,  and  he  is  Caucasian,  is  he,  to  your 
knowledge  ? 
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A.     My  recollection   of  liim  is   that  he  is,   yes. 

Q.  On  his  questionnaire,  he  gives  the  nation- 
ality of  his  father  and  mother  as  English. 

A.  He  likewise  had  prior  jury  service  in  the 
petit  jury. 

Q.  And  he  is  employed  by  Baldwin  Packers, 
Limited,  as  cashier  and  assistant  bookkeeper,  ac- 
cording to  the  questionnaire. 

A.     If  the  questionnaire  so  states. 

Q.  The  next  is  Ralph  O.  Cornwell  whose  pre- 
cinct is  4,  Kam  4th,  Lahaina.  You  have  a  ques- 
tionnaire from  him  [171]  which  is  dated  September 
4,  1946,  and  he  lists  his  place  of  birth  as  Waikapu, 
and  nationality  of  father  and  mother  is  American, 
and  his  occupation  during  the  iDast  five  years  is  the 
United  States  Army.  Do  you  know  Mr.  Corn- 
well?  A.     No. 

Q.  The  eighth  on  the  jury  list  is  Yong  Kam 
Chew,  who  gives  his  address  as  4,  Kam  4,  Lahaina. 
I  assume  from  that  name  that  he  is  Chinese '? 

A.     Yes. 

Q.     Do  you  know  his  business?  A.    Yes. 

Q.    What  is  it? 

A.     Operates  a  store  in  Lahaina,  grocery  store. 

Q.  And  you  knew  him  from  personal  knowl- 
edge ? 

A.     Yes.  I  was  Judge  when  he  was  naturalized. 

Q.  The  next  is  Ray  M.  Allen,  No.  9.  His  pre- 
cinct is  6,  Wailuku  Elementary?  A.     Correct. 

Q.     And  do  you  know  his  nationality? 


vs.  I.L.W.U.  etc.  723 

(Testimony  of  Cable  A.  Wirtz.) 

A.  Caucasian,  manager  of  Wailuku  Sugar  Com- 
pany. 

The  Court :  When  you  say  Caucasian,  what  vari- 
ous peoples  conglomerated  under  such  a  name  are 
YOU  referring  to? 

Witness:  I  would  say  what  the  expert  termed 
yesterday  as  a  haole. 

The  Court:  Irish,  French,  German,  Eng- 
lish  1 

A¥itness:     I  really  don't  know.  [172] 

The  Court:     Polish? 

Witness:  I  really  don't  know,  but  maybe  Mr. 
Chatterton  will  know. 

The  Court:  Did  you  go  into  that  as  a  jury 
commissioner  ? 

Witness:     No,  we  did  not,  your  Honor. 

Mr.  Resner:  But  on  this  question  of  race,  the 
exi~)ert,  yesterday — that  is,  the  description  of  Cau- 
casian is  one  with  which  you  as  a  Jury  Commissioner 
could  agree — that  is,  as  to  what  a  caucasion  and 
what  a  non-caucasian  is  ? 

A.  Well,  I  don't  know.  There  were  two  cate- 
gories given.  One  excluded  Portuguese  and  Span- 
iards and  Puerto  Ricans,  and  the  other  one  in- 
cluded— ^so  I  don't  knov/  which 

Q.  I  think.  Judge,  that  was  the  difference  be- 
tween a  haole  and  a  non-haole  that  descriptive  term 
came  in.  But  Caucasian,  generally,  would  include 
all  the  members  of  the  so-called  white  race? 

A.     That  is  correct. 

Q.     And  non-caucasians  all  others? 
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A.     That  is  correct. 

The  Court:  Mr.  Resner,  there  are  some  matters 
that  Judge  Wirtz  of  this  circuit  has  to  attend  to 
in  an  official  capacity  and  for  which  I  am  not  the 
judge.    We  will  taken  a  ten-minute  recess. 

(Second  Circuit  Court  recessed  at  9:56  a.m.) 

(Second  Circuit  Court  reconvened  at  10:07 
a.m.) 

Mr.  Crockett:  If  the  Court  please,  before  pro- 
ceeding I  spoke  to  Counsel  for  the  Defendants  just 
during  the  recess  and  asked  whether  or  not  it  would 
be  agreeable  to  break  the  regular  order  of  proof 
and  allow  the  Prosecution  to  call  four  mtnesses 
whom  we  have  subpoenaed  who  are  working  men 
and — not  knowing  how  long  the  defense  will  take 
in  the  presentation  of  their  case,  I  had  to  subpoena 
them  to  be  present  this  morning,  because  in  case 
they  were  needed,  we  didn't  want  to  hold  the  Court 
up.  Counsel  informs  me  it  will  take  quite  a  bit 
of  time,  perhaps  all  day  and  perhaps  longer.  One 
of  the  men  is  from  the  Island  of  Lanai  and  one 
from  Lahaina.  The  other  two  are  here  in  Wailuku. 
And  if  the  Court  would  be  agreeable,  I  would  like 
to  present  these  two  witnesses  at  the  present  time 
just  to  testify  to  one  particular  fact,  and  that  is  the 
fact  that  their  names  appear  on  the  list  but  they 
will  testify  to  the  fact  that  they  are  all  members 
of  the  union — that  is,  the  ILWU.  Counsel  re- 
minded me  there  is  more  than  one  union,  but  as 
far  as  I  know  they  are  all  members  of  the  union. 
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The  Court:  Perhaps  Counsel  is  ready  to  stipu- 
late. 

Mr.  Resner:  This  is  the  only  question  I  had  in 
my  mind.  Yesterday  we  asked  the  Court  permission 
to  examine  on  voir  dire  the  members  of  the  grand 
jury  [174]  panel  and  your  Honor  indicated  you 
didn't  think  that  proper.  And  the  rule,  I  assume, 
would  be  consistent  for  both  sides.  That  is,  if  we 
are  not  permitted  to  examine  jurors  on  voir  dire, 
obviously  the  Prosecution  would  not  be  permitted  to 
do  so  either. 

The  Court:  The  question  that  you  asked  was 
for  a  general  examination  on  voir  dire.  The  ques- 
tion, as  I  understand,  of  the  Counsel  for  the  Prose- 
tion  is  simply  to  bring  out  an  extraneous  fact  that 
does  not  appear  on  their  questionnaires  as  to  the 
point  that  he  raises — that  they  are,  if  it  turns  out 
to  be,  affiliated  with  the  union.  He  wants  that  fact 
to  appear  in  the  record  in  that  respect,  and  the  only 
way  it  could  be  done  would  be  by  that  way,  unless 
Counsel  is  willing  to  stipulate.  The  general  sweep- 
ing examination  on  voir  dire  that  you  claim  the 
right  to  do  is  something  entirely  separate  and  dis- 
tinct and  will  meet  with  an  objection  by  the  Court 
in  a  proper  way. 

Mr.  Resner:  I  understand  your  Honor  already 
ruled  on  that  question. 

The  Court:  I  have  already  given  you  an  ad- 
vance notice  of  the  fact  that  I  will  not  permit  a 
general  fishing  expedition  on  voir  dire,  but  a  spe- 
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cific  fact  that  is  pertinent  to  the  issue  that  you 
have  raised  on  your  abstract  statistical  data  as  to 
the  situation  which  does  not  appear  from  the  [175] 
questionnaires  and  would  not  appear  normally  in 
any  way — that  factor,  as  explained  by  Counsel, 
seems  to  me  to  be  pertinent.  I  will  meet  any 
other 

Mr.  Resner :  Well,  as  long  as  it  works  both  ways, 
I  haven't  any  objection. 

The  Court:  The  Court  isn't  taking  a  one-sided 
view  of  this  thing,  Mr.  Resner.  As  you  heard  me 
explain,  the  one  factor  that  Counsel  desires  to  pro- 
duce as  a  matter  of  record  in  this  matter  is  the 
one  question  as  to  their  affiliation  wdth  unions  so 
that  it  may  appear  that  they  are  in  that  occupation 
and  class,  if  it  is  pertinent  at  all.  The  Court  hasn't 
ruled  on  that  feature  at  all.  If  Counsel  doesn't  w^ant 
to  stipulate  to  that  fact,  but  yet  is  willing  that  they 
be  presented  at  this  time  out  of  order,  that  is  the 
only  thing  before  the  Court  at  the  present  time. 

Mr.  Crockett :  May  I  point  out  to  the  Court  that 
the  challenge  on  page  3  in  the  third  paragraph 
reads:  (reading)  "In  support  of  this  ground  of 
challenge  defendants,  and  each  of  them,  allege  and 
assert  that  said  grand  jury  and  grand  jury  array  is 
composed  almost  in  its  entirety  of  members  of  the 
employer  class,  and  their  representatives,  agents  and 
servants. ' ' 

Omitting  a  portion — "that  the  said  jur,y  com- 
mission [176]  have  systematically,  deliberately  and 
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intentionally  selected  and  chosen  members  of  said 
employer  class  and  their  representatives,  agents  and 
servants  to  serve  thereon,  and  systematically,  de- 
liberately and  intentionally  excluded  therefrom  and 
denied  membership  thereon  to  members  of  the  work- 
ing or  employee  class,  and  members  of  trade 
unions. ' ' 

The  same  thing  appears  on  page  5 — that  they 
"have  systematically,  deliberately  and  intentionally 
selected  members  of  the  employer  class  and  their 
representatives,  agents  and  servants  to  serve  upon 
said  grand  jury  and  grand  jury  array,  and  have 
deliberately,  systematically  and  intentionally  ex- 
cluded therefrom  members  of  the  working  or  em- 
ployee class,  and  trade  unionists." 

So  that  I  submit,  if  the  Court  please,  in  so  far 
as  this  issue  is  concerned,  the  Prosecution  is  cer- 
tainly entitled  to  show  that  specific  persons  were  in- 
cluded on  this  list  who  are,  in  fact,  members  of  the 
trade  unions. 

Mr.  Resner:  All  I  had  in  mind.  Judge,  is  that 
one  of  the  reasons  for  which  we  wanted  to  call  mem- 
bers of  the  Grand  Jury  on  voir  dire  was  to  show 
their  identification  with  the  so-called  employer  class, 
their  nationality,  things  of  that  character  which  we 
believe  are  pertinent  in  view  of  Supreme  Court  de- 
cisions on  those  questions.  Now  it  was  on  [177]  that 
proposition  that  I  understood  your  Honor  yester- 
day to  rule  or  to  indicate  that  we  could  not  be  per- 
mitted to  call  them,  as  well  as  on  the  other  side  of 
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the  question,  whether  we  could  examine  them  for 

cause  on  the  basis  of  bias. 

The  Court :  I  think  there  is  either  a  conscious 
or  unconscious  misunderstanding  being  expressed  in 
the  record  here.  The  Court's  intention — if  the  Court 
didn't  properly  explain,  I  will  try  to  do  it  now — 
is  to  say  to  you  that  a  general,  open  examination  on 
voir  dire  on  questions  of  unalleged  fact  of  bias  and 
prejudice,  that  is,  only  alleged  by  judicial  conclu- 
sion, the  Court  is  not  inclined  at  this  time  to  per- 
mit. But  I  did  say  that  in  connection  with  the 
identification  of  these  persons,  it  was  the  Court's 
information,  by  the  system  known  by  the  Court, 
that  questionnaires  went  out — and  other  factors  of 
official  record  are  available  to  the  knowledge  of  the 
Jury  Commission  which  would  disclose  the  identity 
of  the  persons  from  the  standx:»oint  that  you  are  go- 
ing on;  and  if  not,  the  Court  will  take  that  ques- 
tion up  if  the  factor  is  necessary  to  be  proved.  This 
particular  factor  is  simply  a  question,  Counsel  has 
said,  that  goes  to  that  issue  which  you  have  raised 
in  your  pleading. 

Mr.  Resner:  We  have  no  objection  to  these  wit- 
nesses being  heard  any  time,  whether  in  order  or 
out  of  order.  We  have  no  objection.  [178] 

The  Court:     Then,  Judge  Wirtz,  will  you  step 
down  a  minute  and  let's  call  out  of  order. 
(Witness  excused.) 


i 
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ROY  TATSUMI  ITO, 

having  been  first   duly  sworn  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Crockett: 

Deputy  Clerk:     Please  give  your  full  name? 

Witness:     Roy  Tatsumi  Ito. 

Mr.  Crockett :     Where  do  you  live,  Mr.  Ito  ? 

A.     Lanai. 

Q.     What  is  your  occupation? 

A.     Assistant  research. 

Q.     How  long  have  you  lived  at  Lanai? 

A.     Oh,  over  two  years. 

Q.     And  before  that,  where  did  you  live? 

A.     Lahaina. 

Q.     How  long  have  you  been  engaged  as  an  assist- 
ant research? 

A.     About  over  one  year. 

Q.     And  what  was  your  occupation  before  that? 

A.     I  w^as  checker.  Before  that,  I  w^as  hired  there 
first  as  a  laborer. 

Q.     During  the  year  1946,  were  you  a  member  of 
a  labor  union  ?  A.     1946  ?  Yes. 

Q.    And  are  you  a  member  of  a  labor  union  at  the 
present  time  ?  [179]  A.     I  think  so. 

Q.    What  labor  union  are  you  a  member  of? 

A.    ILWU. 

Q.    Which  particular  local?  A.    Local  152. 

Q.    Where  does  that  have  its  headquarters?    Or 
principal  office  ?  A.     At  Honolulu. 
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Q.  At  Honolulu.  Do  you  know  whether  or  not 
you  are  the  same  Roy  Tatsumi  Ito  that  was  in- 
cluded on  the  list  of  the  Grand  Jury  ?  A.     Yes. 

Mr.  Crockett :  You  are  the  same.  You  may  cross- 
examine,  Mr.  Resner. 

Cross-Examination 
By  Mr.  Resner : 

Q.  How  long  have  you  been  on  the  Grand  Jury 
list,  Mr.  Ito? 

Witness:  The  first  questionnaire  was  sent  to  me 
around  1945. 

Q.     How  long  have  you  been  serving,  however? 

A.  I  didn't  serve  on  the  jury.  I  just  filled  in  the 
questionnaire. 

Q.     What  was  that  again? 

A.  They  sent  in  a  questionnaire.  I  just  filled  the 
questionnaire. 

Q.     But  you  never  served,  is  that  the  point  ?  [180] 

A.     I  never  served. 

Q.  How  long  have  you  been  on  the  list — did  you 
ever  get  notified  that  you  were  on  the  list? 

A.  In  1945  I  sent  a  questionnaire  and  in  1946, 
but  I  wasn't  in  the  jury. 

Q.  The  question  I  am  getting  at  is  did  anyone 
ever  notify  you  that  you  were  a  member  of  the 
Grand  Jury  panel  or  list  ? 

A.  Nobody  notified  me,  but  came  in  the  news- 
paper— my  name. 

Q.  Had  you  ever  been  called  to  court  and  sworn 
in  to  serve  as  a  grand  juror?  A.     No. 
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Q.     Are  you  a  member  of  the  ILWU,  152,  at  the 
present  time? 

A.     I  paid  my  dues  until  August,  but  T   don't 
know  if  after  that — I  didn't  pay  yet. 

Q.     August  of  what  year?  A.     This  year. 

Q.     Have  you  paid  them  since? 

A.     Just  September — I  didn  't  pay  September  yet. 

Q.     But  you  were  a  member  until  August,  1947? 

A.     Yes. 

Q.     And  you  are  employed  as  an  assistant  re- 
search worker  at  Hawaiian  Pine  at  Lanai? 

A.     Yes. 

Mr.  Resner:     Thank  you,  that  is  all. 
(Witness  excused.)  [181] 


CHARLES  H.  SAKA, 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Crockett: 

Deputy  Clerk :     Will  you  please  state  your  name  ? 

Witness:     Charles  H.  Saka. 

Mr.  Crockett :     Where  do  you  live,  Mr.  Saka  ? 

Witness :     Wailuku. 

Q.     What  is  your  occoupation? 

A.     Clerk  at  the  warehouse  of  the  Wailuku  Sugar 
Company. 

Q.     How  long  have  you  lived  in  Wailuku? 
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A.     Approximately  four  years. 

Q.  And  how  long  have  you  been  working  with 
the  Wailuku  Sugar  Company? 

A.     Eighteen  years. 

Q.  And  in  the  present  job,  how  long  have  you 
stayed?  A.     Same  job. 

Q.     Are  you  a  member  of  any  union? 

A.     I  am. 

Q.     What  union  are  you  a  member  of  ? 

A.     ILWU. 

Q.     What  local?  A.    Local  144. 

Q.     Where  does  it  have  its  of&ce  ? 

A.     Wailuku. 

Q.     Ai'e  you  an  officer  of  the  union?  [182] 

A.     Yes,  sir. 

Q.     What  office  do  you  hold? 

A.     Secretary  of  Unit  3. 

Q.  Are  you  the  same  Charles  Saka  whose  name 
appeared  on  the  list  of  the  grand  jurors  returned 
in  this  court,  do  you  know?  A.     I  presume  so. 

Q.  Did  you  see  your  name  published  in  the 
paper?  A.     I  did,  sir. 

Q.  And  so  far  as  you  know,  you  are  the  only 
Charles  Saka  by  that  name  here  ?  A.     Yes,  sir. 

Mr.  Crockett:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Resner : 

Q.  Have  you  ever  been  called  and  sworn  in  as  a 
grand, juror?  A.     No,  sir. 

Q.  When  did  you  see  in  the  paper  that  you  were 
on  the  list? 
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A.  I  think  on  the  early  part  of  this  year,  but  I 
seen  it  once  in  the  Maui  News — I  don't  recall  what 
issue  it  was. 

Q.  Did  you  ever  get  one  of  these  questionnaires 
that  has  been  talked  about?  A.    Yes,  sir. 

Q.     You  did  get  one  1  [183]  A.     I  did. 

Q.     When  was  that? 

A.     Sometime  last  year. 

Mr.  Resner:     That  is  all. 
(Witness  excused.) 


ERNEST  REZENTS, 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Crockett : 

Deputy  Clerk:     Please  state  your  name. 

Witness:     Ernest  Rezents. 

Mr.  Crockett:     Where  do  you  live,  Mr.  Rezents? 

Witness :     Wailuku. 

Q.     How  long  have  you  lived  in  Wailuku? 


A 

Q 

A 

Q 

A 

Q 

A 


Ten  months — ten  years  and  nine  months. 

Where  did  you  live  before  that? 

Kahului. 

What  is  your  occupation? 

Locomotive  fireman. 

By  whom  are  you  employed? 

Wailuku  Sugar  Company. 
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Q.     How  long  have  you  been  employed  in  that 
occupation?  A.     Same  time. 

Q.    Are  you  a  member  of  a  labor  union  ? 

A.    Yes. 

Q.     And  what  union  are  you  a  member  of? 

A.     ILWU.  [184] 

Q.     What  local  is  that?  A.     144. 

Q.     That  is  the  one  having  its  office  here  in  Wai- 
luku?  A.     Yes. 

Q.     How  long  have  you  been  a  member? 

A.     About  three  years. 

Q.     Do    you    know   whether   you    are    the    same 
Kezents  whose  name  appears  in  the  grand  jury  list? 

A.     I  am. 

Q.     You  saw  your  name  in  the  paper  also? 
(Witness  nodding.) 

Mr.  Crockett:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Resner: 

Q.     Have   you   ever   served   as   a    grand   juror, 
Mr.  Rezents? 

Witness:     Yes,  I  did. 

Q.     In  what  year? 

A.     About  three  years  ago,  I  think  it  was. 

Q.     Did  you  serve  on  the  present  list — this  year, 
1947?  A.     No. 

Q.     Have  you  ever  been  called  or  sworn  in  this 
year  ?  A.     No. 

Mr.  Resner :     That  is  all. 

The  Court:     The  Court  would  like  to  ask  a  ques- 
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tion.  Was  there  any  question  on  the  questionnaire 
you  got  seeking  to  get  any  information  out  of  you 
as  to  whether  [185]  you  were  or  were  not  a  union 
man?  On  the  questionnaire,  did  it  ask  any  such 
question  ? 

Witness :     No. 

Mr.  Resner:  Were  you  asked  the  question  of 
your  union  affiliation  at  any  time,  Mr.  Rezents,  in 
connection  with  your  service? 

Witness:  Yes.  I  would  say  about  two  weeks 
ago  a  policeman  was  up  my  place  and  asked  me  if 
I  was  a  member  of  the  miion. 

Q.     Did  he  say  whether  he  came  to  ask  you  that? 

A.  He  said  that  he  thinks  that  there  would  be 
some  cases  coming  out  and  he  Avanted  to  know  if  I 
was  in  the  union  or  not. 

Q.     Do  you  know  who  that  officer  was? 

A.     Yes. 

Q.    Who  was  it? 

A.     I  think  Viela. 

Mr.  Resner :     That  is  all. 

The  Court:  Just  a  minute.  Since  my  question 
has  opened  up  the  subject,  I  would  like  to  ask 
another.  Were  you  asked  any  question  of  your 
union  affiliation  before  your  name  appeared  in  the 
paper  in  the  grand  jury  list? 

Witness:     Before?   No. 

The  Court:     That  is  all.  - 

Mr.  Crockett:     That  is  all. 
(Witness  excused.)  [186] 
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MANUEL  CORREIA,  JR. 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
By  Mr.  Crockett: 

Deputy  Clerk :     Please  state  your  name. 

Witness :     Manuel  Correia,  Jr. 

Mr.  Crockett:     Where  do  you  live,  Mr.  Correia? 

Witness:     Puukolii,  Lahaina. 

Q.     And  what  is  your  occupation "? 

A.     Crane  operator. 

Q.     How  long  have  you  lived  in  Puukolii  ? 

A.     Thirty  years. 

Q.  And  how  long  have  you  been  in  the  work  of 
crane  operator  ?  A.     Fifteen  years. 

Q.     Are  you  a  member  of  any  union? 

A.     ILWU. 

Q.  How  long  have  you  been  a  member  of  the 
union  ?  A.     Two  years. 

Q.     And  are  you  a  member  at  the  present  time  ? 

A.    Yes. 

Q.  Are  you  the  same  Manuel  Correia,  Jr.  whose 
name  appeared  in  the  jury  list — I  believe  the  list 
was  published  in  the  newspaper.  A.     Yes. 

Q.     Have  you  ever  served  on  a  jury  before  ? 

A.    Yes,  I  did.  [187] 

Q.     When  was  that  ? 

A.     About  five  years  ago. 

Q.  Do  you  recall  whether  it  was  the  grand  jury 
or  trial  jury?  A.     Trial. 

Mr.  Crockett:     Trial  jury.   That  is  all. 
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Cross-Examination 
By  Mi*.  Resner: 

Q.  Have  you  ever  been  called  and  sworn  in  on 
the  present  grand  jury  panel  of  1947,  Mr.  Correia? 

Witness :     No. 

Q.     Have  you  ever  served  as  a  grand  juror? 

A.     No. 

Mr.  Resner:     That  is  all. 
(Witness  excused.) 

Mr.  Crockett :     If  the  Court  please,  those  are  the 
four  witnesses  which  I  wished  to  present. 
The  Court :     All  right,  Judge  Wirtz. 

CABLE  A.  WIRTZ 

having  been  previously  sworn,  resumed  the  stand 
and  testified  as  follows : 

Further  Direct  Examination 

By  Mr.  Resner : 

Mr.  Crockett:  At  this  time,  if  the  Court  please, 
I  ask  that  the  witnesses  be  instructed  they  are 
excused. 

The  Court :  No  further  use  ?  The  witnesses  may 
be  excused  from  any  further  responsibility  to  the 
subpoena.  [188] 

Mr.  Resner:  No.  9  on  the  list  of  grand  jurors. 
Judge  Wirtz,  is  Ray  M.  Allen,  whose  precinct  resi- 
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dence  is  6,  Wailuku  Elementary.    That  is  correct, 

is  it  not? 

Witness:     That's  right. 

Q.     Is  that  correct  ?  A.     Yes. 

Q.  Incidentally,  I  think  I  made  an  error.  Mr. 
Yong  Kam  Chew — I  want  to  correct  it  in  the 
record.  I  think  his  residence  is  4,  Kam  4th,  Lahaina. 

A.  I  would  like  to  state  that  it  might  be  some- 
what deceiving  on  these  precincts.  Some  persons 
are  registered  in  one  precinct  and  live  in  another. 

Q.     Can  they  vote  in  the  precinct  *? 

A.  They  generally  return  and  vote  in  the  pre- 
cinct in  which  they  are  registered.  Some  of  them 
have  never  bothered  to  change  their  registration 
from  precinct  to  precinct. 

Q.  In  the  Court's  exhibit  1  is  listed  the  names 
of  these  grand  jurors  with  the  words,  "Precinct 
Residence"  used.  I  assume  that  means  the  place  of 
voting  ? 

A.  That  is  the  precinct  under  which  they  are 
registered — taken  from  the  register  of  the  Clerk. 

Q.     Do  you  know  Mr.  Allen's  business? 

A.     Yes. 

Q.     What  is  it? 

A.     Manager  of  Wailuku  Sugar  Comjjany. 

Q.     And  his  race?  [189]  A.     White. 

Q.  Next  is  Wai  Ken  Tom,  No.  10 — Precinct 
residence,  6,  Wailuku  Elementary.  I  assume  he  is 
Chinese?  A.     I  would  presume  so. 

Q.     Do  you  know  his  business? 
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A.     No,  I  do  not. 

Q.  Do  you  know  whether  he  is  a  bookkeeper  at 
the  Maui  Telephone  System? 

A.     I  couldn't  say. 

Q.  Next  is  Mr.  Allan  H.  Ezell.  He  is  No.  11. 
His  precinct  residence  is  6,  Wailuku  Elementary. 
Do  you  know  his  race '?  A.     AVhite. 

Q.     And  his  occupation? 

A.  I  am  not  sure  whether  he  is  manager  of  the 
airport  or — he  is  some  managerial  caj^acity  with  the 
Hawaiian  Air  Lines. 

Q.     District  Manager  of  Hawaiian  Air  Lines'? 

A.     That  may  be  it. 

Q.  Next,  No.  12  is — do  you  know  Mr.  Ezell  per- 
sonally. Judge?  A.     Yes. 

Q.  And  I  assume  you  know  Mr.  Allen  jjer- 
sonally?  A.     Yes. 

Q.  Of  the  previous  ten  names  we  have  read,  how 
many  of  them  do  you  know  personally? 

A.  I  know  Mr.  Eldredge.  I  have  met  Mr.  Bow- 
mer.  I  [190]  know  Yong  Kam  Chew,  Mr.  Allen, 
Mr.  Ezell. 

Q.  No.  12  is  Louis  Sequeira — 7,  lao  School.  What 
is  his  race  ? 

A.  I  am  not  certain  of  that.  The  name  might 
indicate  Spanish  or  a  mixture  of  Spanish  races. 

D.     Do  you  know  his  occupation  ? 

A.  I  am  not  positive  about  that  either.  I  think 
he  works  for  Wailuku  Sugar.  I  may  be  wrong  on 
that. 
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Q.  Do  you  know  whether  he  is  in  the  accessory 
and  parts  department — manager  of  that  at  A^on 
Hamm  Young?  A.     No,  I  am  not  positive. 

Q.     Do  you  know  him  ?  ? 

A.  I  believe  there  are  several  Sequeira  brothers. 
I  don't  know  which  one  I  have  met  and  talked  to. 

Q.  No.  13  is  Winford  W.  Percy,  7,  lao  School. 
Do  you  know  Mr.  Percy  ?  A.     Yes. 

Q.     And  what  is  his  occupation  1  A.     White. 

Q.     His  race  is  white  and  what  is  his  occupation? 

A.  He  operates  a  Wailuku  appliance  store.  I 
think  it  is  called  Maui  Appliance  Company  down  on 
Market  St. 

Q.     Here  in  Wailuku?  A.     That  is  correct. 

Q.  Next  is  No.  14,  Shosaku  Nakamoto — 7,  lao 
School.  His  nationality  or  his  race  is  Japanese,  I 
assume  ? 

A.  Not  knowing  anything  further,  that  is  what  I 
would  assume  too.  [191] 

Q.     Do  you  know  his  occupation  ?  A.     No. 

Q.  My  information  says  he  is  the  manager  of 
the  Olympic  Market.  Do  you  have  any  information 
in  that  regard? 

A.     I  wouldn't  be  positive. 

Q.  Next  is  No.  15,  Irving  Maeda — 8,  Piihana.  Do 
you  know  his  nationality  and  occupation.  Judge  ? 

A.  I  am  not  positive,  but  I  would  assume  from 
the  name  that  his  nationality  is  Japanese. 

Q.     And  his  occupation  is  unknown  to  you? 
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A.  No,  I  don't  know.  There  are  also  a  lot  of 
Maedas  on  Maui.  I  might  have  met  him.  I  am  not 
sure. 

Q.  He  is  a  public  accountant.  You  don't  know 
that? 

A.  I  believe  there  is  a  maeda  that  I  have  met 
who  is  a  public  accountant.  This  may  be  the  same 
one. 

Q.  No.  16  is  Joseph  H.  Trask — 8,  Piihana.  Do 
you  know  him  *?  A.     Yes. 

Q.     His  race?  A.     White. 

Q.    Business  ? 

A.  I  believe  he  is  manager  of  a  branch  of  the 
Bank  of  Hawaii. 

Q.  No.  17  is  Ernest  Rezents.  He  was  the  gentle- 
man w^ho  was  just  here  and  he  described  himself. 
Do  you  know  him?  A.     No,  I  don't.  [192] 

Q.  I  think  the  record  shows  that  he  is  w^hite  and 
employed  as  a  fireman.  No.  18  is  Eugene  K.  Ayers — 
9,  Papohaku.  Do  you  know  him?  A.     No. 

Q.  Do  you  know  his  nationality  or  his  occupa- 
tion? 

A.  That  I  couldn't  be  positive  about.  He  has  an 
English  name,  but  it  might — my  recollection  in 
meeting  with  the  Jury  Commissioners — he  might 
have  been  described  as  having  some  Hawaiian  blood 
in  him.   I  am  not  sure. 

Q.  I  think  the  questionnaire  shows  that  he  says 
English-Hawaiian,  and  his  occupation,  freight  clerk, 
Naval  Freight  Office. 


742  W.  D.  Ackerman  etc.,  et  al. 

(Testimony  of  Cable  H.  Wirtz.) 

A.  Well,  I  don't  know  the  name  of  the  freight 
office  operating  now.   He  was  at  that  time. 

Q.  No.  19  is  Mr.  Paul  A.  Haygood — 9,  Papo- 
haku.  Do  you  know  Mr.  Haygood  ?  A.     Yes. 

Q.     What  is  his  race  and  occupation? 

A.  He  is  white  and  I  don't  know  whether  he  is 
manager  of  the  Coca-Cola  Bottling  Company  or  the 
local  soda  works  that  markets  coca-cola. 

Q.  No.  20  is  Charles  H.  Saka  who  was  just  here. 
Do  you  know  him? 

A.  Yes.  I  didn't  know  him,  but  we  knew  of 
him — know  of  his  affiliation. 

Q.  It  appears  that  he  is  Japanese  and  employed, 
I  [193]  believe,  as  a  clerk  W'ith  the  Wailuku  Sugar 
Company. 

A.  We  knew  of  his  affiliation  with  the  union  at 
the  time  the  Jury  Commissioners  met. 

Q.     That  he  was  affiliated  with  the  ILWU. 

A.     Yes. 

Q.     You  mean  he  was  a  miion  man? 

A.  We  knew  of  that  because  he  has  been  quite 
active — and  things  that  you  know  in  the  community. 

Q.     His  address  is  10 — .  A.    Waihee. 

Q.  Waihee.  No.  21  is  Glenn  H.  Fredholm  whose 
address  is  12,  Kahului.   Do  you  know  him? 

A.     No. 

Q.  Do  you  know  his  nationality  or  race  and 
occupation  ? 

A.  I  think  he  is  of  the  white  race — I  couldn't  be 
positive  though.  So  often  those  who  have  white 
names  are  a  mixture  of  races  in  the  Islands. 
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Q.  The  information  I  lu\v(>— he  is  haole,  em- 
ployed as  superintendent  with  the  truck  department 
of  the  Kahuhii  Railroad  Company.  Could  that  be 
correct,  so  far  as  you  know  ? 

A.  I  think  he  is  employed  by  Kahului  Railroad 
Company — in  what  capacity,  I  do  not  know. 

Q.  No.  23  is— No.  22,  rather,  is  H.  S.  Peterson 
whose  address  is  12,  Kahului.  Do  you  know  Mr. 
Peterson  ?  A.     Yes. 

Q.     And  his  race  and  occupation'?  [194] 

A.     White — manager  of  Puunene  Store. 

Q.  Do  you  know  whether  that  store  is  privately 
ow^ned  by  one  of  the  companies  *? 

A.  I  think  it  is  oi)erated  as  an  outlet  for  Kahului 
Store — I  don't  know  the  tie-up. 

Q.  No.  23  is  Manuel  De  Ponte — spelled  D-e  on 
my  list.  A.     D-u. 

Q.  And  his  address  is  12,  Kahului.  Do  you  know 
him? 

A.  There  are  quite  a  few  Du  Pontes  on  the 
Island.  I  couldn't  be  positive  I  know  this  particular 
one.  I  have  met  several. 

Q.     He  is  Caucasian'? 

A.  Well,  I  can't  be  sure.  Yes,  I  think  he  is 
Portuguese. 

Q.  And  his  occupation  is  assistant  personnel 
director  of  the  Kahului  Railroad  Company  ? 

A.     I  don't  know.   I  am  not  sure  of  that. 

Q.  No.  24  is  Frank  W.  Broadbent— 13,  Puunene. 
Do  you  know  Mr.  Broadbend?  A.     Yes. 
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Q.     And  his  race  and  business  ? 

A.  White  and  he  is  one  of  the  assistant  man- 
agers, I  beheve  of  Hawaiian  Commercial  and 
Sugar  Company. 

Q.  No.  25  is  Masao  Mac  Ajifu  whose  address 
is — 13,  Puunene.   You  know  him? 

A.  At  the  time  the  Jury  Commissioners  met,  I 
didn't.  But  [195]  I  have  met  him  because  he  was 
drawn  and  selected  for  the  Grand  Jury  and  was 
excused  by  myself.  He  failed  to  appear  and  had 
to  be  summoned  on  a  bench  warrant,  but  he  is  a 
World  War  II  veteran  and  has  a  mental  disability 
which  w^e  didn't  know  of  at  the  time.  At  the  time 
he  left  to  serve  his  country,  he  was  in  good  shape. 

Q.     Is  he  employed  anywhere  now "? 

A.  That  I  can't  say.  All  I  know  at  the  time  I 
excused  him  the  first  part  of  this  year,  he  had  a 
mental  disability  and  was  receiving  benefits  from 
the  federal  government. 

Q.     Do  you  know  his  race  ?  A.     Japanese. 

Q.     No.  26  is  Mau  Hin  Edward  Alu— 13,  Puunene. 
Do  you  know  him  1  A.    No,  I  do  not. 

Q.     And  his  race  and  occupation? 

A.  That  name  could  be  quite  a  combination.  It 
might  be  Chinese-Hawaiian.  I  suspect  it  to  be 
Chinese-Hawaiian. 

Q.  Our  information  is  that  that  is  correct — so 
probably  so.  He  is  employed,  according  to  our 
information,  as  a  machinist  journeyman  at  Hawai- 
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ian  Commercial  and  Sugar  Company.    You  don't 

know  whether  that  is  so  or  not  ? 

A.     I  don't  know. 

Q.  No.  27  is  Jack  Costa  whose  address  is 
Puunene.   Do  [196]  you  know  Mr.  Costa? 

A.     Yes. 

Q.     And  his  race  and  business'? 

A.  White — I  am  not  sure  whether  he  is  retired 
at  the  present  time  or  not,  but  he  was  employed 
in  some  capacity  with  Hawaiian  Commercial  and 
Sugar. 

Q.  Yes,  our  observation  is  he  is  superintendent 
at  PI.  C.  &  S.  mill  power  j^lant — does  that  corre- 
spond with  your  knowledge? 

A.  I  didn't  know  the  capacity,  but  I  knew  that 
he  was  employed  by  H.  C.  &  S. 

Q.  No.  28  is  James  M.  Fleming — 13,  Puunene. 
Do  you  know  Mr.  Fleming  ?  A.     Yes. 

Q.     And  his  race  and  occupation? 

A.  White  and  Island  manager  of  the  Shell  Oil 
Company. 

Q.  No.  29  is  E.  Stanley  Elmore — 14,  Spreckels- 
ville.  You  know  Mr.  Elmore  ? 

A.  Yes.  And  this  is  an  illustration  I  might  give 
you  right  now.  He  is  registered  in  Precinct  14, 
Spreckelsville  and  was  a  victim  of  the  tidal  wave 
and  has  since  moved  to  Kula.  His  house  was 
destroyed  and  apparently — I  don't  know  whether 
he  has  re-registered  or  not,  but  at  the  time  we 
picked  the  Grand  Jury,  he  was  registered  at 
Spreckelsville. 
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Q.     And  what  is  his  race  and  occupation'? 

A.  White  an4  manager  of  Valley  Isle  Motors, 
Limited.  [197] 

Q.  No.  30  is  Albert  D.  Waterhouse — 15,  Lower 
Paia.  Do  you  know  Mr.  Waterhouse  ? 

A.    Yes. 

Q.    His  race  and  occupation? 

^.  White,  and  I  don't  know  in  what  capacity 
but  he  is  employed  by  Maui  Agricultural  Company. 

Q.  Would  he  be  the  irrigation  superintendent 
at  Maui  Agricultural? 

A.     He  might,  but  I  am  not  positive. 

Q.  Next  is  31,  Manuel  Feiteira — 15,  Lower  Paia. 
Do  you  know  him  ?  A.     No. 

Q.     And  his  race  and  occupation? 

A.  I  w^ould  assume  white — occupation,  I  have  no 
knowledge. 

Q.  We  have  that  he  is  a  head  time  keeper  at 
Maui  Agricultural  Company. 

A.     I  have  no  way  of  knowing. 

Q.  .  No.  32  is  Andrew  Moodie — 16,  L^pper  Paia. 
Do  you  know  him?  A.     Yes. 

Q.     And  his  race  and  occupation? 

A.     White  and  manager  of  Paia  Store  in  Paia. 

Q.  No.  33  is  Robert  P.  Bruce — 16,  Upper  Paia. 
Do  you  know  him?  A.    Yes. 

Q.     His  race  and  occupation? 

A.  White  and  manager  of  East  Maui  Irrigation 
Company.  [198] 

Q.  No.  34  is  H.  W.  English— 16,  Upper  Paia.  Do 
you  know  Mr.  English?  A.     No,  I  do  not. 
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Q.  Do  you  know  anything  about  him'?  His  race 
or  occupation  % 

A.  No  present  recollection.  Of  course  on  all 
these,  I  might  have  some  recoHection  if  it  appears 
on  the  questionnaires,  but  I  have  no  recollection 
at  this  time. 

Q.  Apparently  he  never  received  a  questionnaire, 
according  to  the  information  we  have  here.  That  is, 
he  is  white  and  supervisor  of  the  Maui  Agricultural 
garage — and  manager  of  the  Maui  Amusement 
Tlieatre  at  the  present  time. 

A.  That  may  well  be.  I  can't  be  positive  about 
it. 

Q.  No.  35  is  Gottlieb  Z.  Coleman — 16,  Upper 
Paia.  Do  you  know  Mr.  Coleman  ? 

A.     No,  not  personally. 

Q.     And  you  don't  know  his  occupation'? 

A.     No. 

Q.  The  information  we  have  is  that  he  is  a  white 
person  and  that  he  is  the  floor  department  head  of 
the  trucking  department  of  the  Maui  Agricultural 
Company.  You  don't  know?  A.     I  don't  know. 

Q.  No.  36  is  Edmund  Nunes — 17,  Upper  Paia. 
Do  you  know  him?  [199] 

A.  No,  although  it  is  possible  I  might.  There 
are  a  lot  of  Nunes  on  the  Island.  I  might  have  met 
him. 

Q.  He  gives  his  apparent  nationality  as  Portu- 
guese and  his  occupation  as  district  overseer  for 
Maui  County. 
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j±.     That  is  quite  possible. 

Q.  Let  me  ask  you  this  question — where  a  per- 
son would  give  his  parents'  nationality,  did  that 
mean  that  such  person  is  considered  by  himself  and 
others  as  Portuguese  as  something  different  in  the 
community  than  an  ordinary  Caucasian  ? 

A.  As  a  matter  of  fact,  I  don't  think  we  ever 
took  into  consideration  these  racial  questions.  We 
looked  purely  to  the  qualification  of  the  juror. 

Q.  Is  there  any  particular  reason  why  in  the 
public  records  in  the  County  a  person  should  be 
identified  as  a  Portuguese  rather  than  as  a  Cau- 
casian ■? 

A.  I  believe  there  is  something  on  that,  I  am 
not  positive.  But  there  are  some  organizations 
where  some  persons  are  qualified  Portuguese  in 
the  non-caucasian  category.  I  believe  your  expert 
mentioned  that  yesterday. 

Q.  He  said  it  is  a  part  of  the  mores  of  the  Terri- 
tory that  they  were  regarded  separately  under  some 
circumstances. 

A.  Yes,  but  I  don't  know  what  the  basis  is  or  the 
reason. 

Q.  Probably  has  some  historical  origin,  would 
you  say  so,  Judge?  [200] 

Witness:     I  won't  venture. 

Q.  The  next,  No.  37,  Mr.  Richard  H.  Baldwin— 
18,  Makawao.   Do  you  know  Mr.  Richard  Baldwin? 

A.    Yes. 

Q.  And  his  nationality  or  his  race  and  occupa- 
tion? 
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A.  White,  and  I  believe  he  is  the  manager  or 
assistant  manager  of  Haleakala  Ranch. 

Q.  Yes.  No.  38,  Anthony  A.  Tam— 18,  Makawao. 
Do  you  know  him  ? 

A.  Only  through  knowledge  of  his  appearance  in 
court  as  a  trial  juror. 

Q.     He  is  Chinese  ?  A.     Yes,  I  would 

Q.     And  a  farmer? 

A.  That  is  what  I  understand — or  private 
rancher  or  small  farmer  or  truck  farmer  of  some 
sort. 

Q.     No.  39  is  Walter  W.  Holt— 19,  Haiku? 

A.     Yes. 

Q.     Do  you  know  him  ?  A.     Yes. 

Q.     His  race  and  occupation? 

A.  He  is  part-Hawaiian — I  don't  know  what  the 
other  racial  extraction  would  be. 

Q.  Is  he  an  American-Hawaiian  ?  Would  that  be 
a  description? 

A.  Yes.  And  he  is  connected  with  the  Board  of 
Forestry  and  Agriculture  in  some  capacity,  I  am 
not  sure  just  which.  [201] 

Q.  No.  40  is  Edwin  K.  Muroki— 19,  Haiku.  Do 
you  know  him?  A.     No,  I  do  not. 

Q.     He  is  Japanese. 

A.     I  would  assume  so  from  the  name. 

Q.  Our  information  is  that  he  is  a  storekeeper  at 
Libby,  McNeill  &  Libby.  You  wouldn't  know? 

A.     I  wouldn't  know. 

Q.     I  think  that  is  what  he  says  on  his  question- 
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aire.    He  is  one  of  those  who  has  returned  one. 
Storekeeper,  Libby,  McNeill  &  Libby.  No.  41  is  Mr. 
Jolui  Plunkett — 21,  Keanae.   Do  you  know  him? 

A.  Well,  he  ran  for  office  at  the  last  election  and 
I  saw  him  on  the  platform.  I  don't  know  him  per- 
sonally. 

Q.     He  is  Irish-Hawaiian? 

A.     That  I  don't  know. 

Q.     According  to  his  questionnaire. 

A.     I  would  say  that  he  is  a  mixture. 

Q.  Foreman  with  East  Maui  Irrigation  Com- 
pany. 

A.     I  wouldn't  be  positive  of  that. 

Q.     So  he  states. 

A.  Well,  I  am  testifying  from  personal  recol- 
lection. 

Q.  I  understand  you  are,  Judge.  No.  42  is  Mr. 
Albert  G.  Simpson — 23,  Hana.  Do  you  know  Mr. 
Simpson  ? 

A.  I  tliink  that  is  the  Simpson  that  is  known  as 
Colonel  [202]  Simpson  who  runs  the  Hana  Ranch. 

Q.     That's  right.   He  is  white?  A.     Yes. 

Q.  And  he  is  the  vice-president  of  Hana  Ranch 
and  the  representative  of  the  Irwin  estate  in  the 
Territory  ? 

A.  I  don't  know  those  affiliations.  All  I  know 
is  that  he  appears  to  be  running  the  Hana  Ranch 
and  is  Mr.  Pagan's  representative  in  the  Island. 

Q.  So  Colonel  Simpson  states  in  the  question- 
naire— the  information  I  have  just  asked  you  about. 
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No.  43  is  Edward  H.  Baldwin— 26,  Honiiaula.    Do 

voii  know  Mr.  Edward  Baldwin? 

A.     Yes. 

Q.     And  race  and  occupation? 

A.  White  ,and  I  believe  manager  of  Ulupalakua 
Ranch. 

Q.  Is  that  a  different  ranch  from  the  other  Bald- 
win or  the  same  one  ? 

A.  No,  two  separate  ranches,  and  incidentally 
your  expert  yesterday  missed  the  third  ranch — Mr. 
Harold  Rice's  ranch  between  the  two  of  them. 

Q.     What  is  the  name  of  that  ranch? 

A.  It  has  a  Hawaiian  name,  I  can't  recall  right 
now,  but  quite  a  sizeable  ranch. 

Q.  No.  44  is  Henry  S.  S.  Fong— 27,  Keokea.  Do 
you  know  him?  [203]  A.    Yes. 

Q.     And  his  race  and  occupation  ? 

A.  He  appears  to  be  full  blooded-Chinese.  He 
runs  a  movie  house  and  store  at  Keokea,  Kula — in 
the  vicinity  of  Kula  Sanatorium,  and  I  miderstand 
he  is  now  engaged  in  some  contracting  work.  And 
I  think  he  has  several  enterprises  down  here  in 
Wailuku  stores  of  various  types. 

Q.  No.  45  is  Charles  Goodness— 27,  Keokea.  Do 
you  know  him?  A.    Yes. 

Q.     His  race  and  occupation? 

A.  He  appears  to  be  full  blooded  Hawaiian.  I 
don't  know  what  his  occupation  is.  He  recently  had 
an  unfortmiate  accident  and  had  his  arm  blown 
off —dynamite  fixing— and  I  don't  know  whether  he 
is  employed  at  the  present  time. 
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Q.  No.  47  is  Charles  E.  Thompson — 28,  Kihei. 
Do  you  know  his  race  and  occupation  1 

A.  I  am  not  positive  about  his  race.  I  think  he 
is  a  mixture  there. 

Q.  German-English-Hawaiian,  according  to  his 
questionnaire.  Judge. 

A.  That  would  probably  be  right.  He  runs  some 
sort  of  a  farm  or  small  ranch  down  at  Kihei. 

Q.  No.  47  is  Stanley  C.  Friel— 30,  Pukoo.  Do 
you  know  Mr.  Friel '?  [204] 

A.  I  am  not  positive.  There  are  a  lot  of  Friels 
in  the  Islands.  I  have  met  a  lot  of  them,  but  I  can't 
say  I  know  this  one  positively. 

Q.  He  states  he  is  caucasian-Hawaiian  and  a 
foreman  at  the  United  States  Engineers  Office. 
You  don 't  know  that  ?  A.     No. 

Q.  No.  48  is  Charles  E.  Morris — 31,  Kaunakakai. 
Do  you  know  Mr.  Morris?  A.     Yes. 

Q.     Well,  tell  me  about  his  race. 

A.  He  is  white  and  to  the  best  of  my  knowledge 
he  runs  an  open  house  movie  theatre  in  Kaunakakai. 

Q.  No.  49  is  Kenneth  Auld — 32,  Hoolehua.  Do 
you  know  Mr.  Auld  ?  A.     Yes. 

Q.     And  his  race  and  occupation  ? 

A.  I  suspect  Scotch-Hawaiian.  And  he  is  em- 
ployed— I  don't  know  whether  it  is  at  Libby  or  the 
other  pineapple  company  over  on  Molokai — but  in 
what  capacity,  I  am  not  sure. 

Q.  California  Packing  section  superintendent, 
according  to  his  questionnaire. 
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A.     Yes,  probably  it. 

Q.  Born  in  Honolulu  and  he  states  the  nation- 
ality of  his  father  and  mother  as  ])art  Hawaiian. 
No.  50  is  Paul  R.  Reinhart — 30,  Maunaloa.  Do  you 
know  him'?  [205] 

A.  No,  but  I  do  know — have  found  out  since 
he  has  never  qualified  for  this  Grand  Jury,  having 
desired  to  be  excused  for  business  reasons — that  he 
is  in  some  sort  of  a  supervisory  capacity  with — 
Well,  it  may  be  Libby  or  the  other  one — one  of  those 
two  pineapple  companies  over  on  Molokai. 

Q.  He  says  he  is  assistant  superintendent  of 
Libby,  McNeill  &  Libby. 

A.  Despite  two  sessions  of  the  Grand  Jury,  he 
requested  an  excuse  and  has  been  excused.  He  has 
never  qualified. 

Q.     He  gives  his  nationality  as  German. 

A.     The  name  would  appear  so. 

Q.  You  mentioned  two  sessions  of  the  Grand 
Jury,  Judge    Have  there  been  two  terms  this  year? 

A.  No,  it  is  all  in  the  same  term,  but  we  had  a 
session,  I  believe,  in  March  some  time.  That  was 
the  original  session  of  the  Grand  Jury.  And  then 
there  was  a  second  one  just  recently  on  the  occasion 
of  this  challenge  that  was  presented — at  which 
time,  on  the  basis  of  the  challenge  the  cases  involved 
were  withdrawn  from  consideration  of  the  Grand 
Jury. 

Mr.  Resner:  At  this  time,  if  your  Honor  please, 
I  would  like  to  put  in  evidence  the  form  of  the 
questionnaire  used. 
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The  Court:  It  may  be  received  and  marked  the 
next  number. 

Mr.  Resner :  Judge,  with  regard  to  the  qualifica- 
tions [206]  of  jurors,  the  requirement  that  a  person 
can  understandably  read,  speak  and  write  the  Eng- 
lish language,  what  standard  did  the  Jury  Commis- 
sioners use  in  finding  out  whether  a  person  could 
or  could  not  meet  that  requirement? 

Witness:  It  is  hard  to  establish  any  arbitrary 
standard.  I  have  had  personal  experience  with 
people,  especially  here  in  the  Islands  where  there 
are  different  racial  groups,  who  have  a  very  good 
education — even  going  as  high  as  partially  through 
college — return  to  their  home  environment  and  in'i 
four  or  five  years,  they  might  not  even  qualify.  But, 
on  the  other  hand,  there  are  a  lot  of  persons  who 
may  not  have  had  any  education  at  all  or  very  little 
who  have  helped  themselves  along  as  life  goes  on 
and  can  certainly  qualify. 

Q.  What  does  that  mean  to  you  as  a  Jury  Com-; 
missioner — understandably  speak,  read  and  write 
the  English  language  ? 

A.  Well,  of  course  some  of  the  attorneys  may 
not  agree.  From  the  questions  they  ask  them  on 
voir  dire,  it  would  seem  that  the  attorneys  require 
a  L.  L.  B.  degree — especially  when  they  ask  them 
to  define  reasonable  doubt  and  certain  of  the  other 
pertient  facts.  I  would  think  the  equivalent  of  an 
8th  grade  education.  By  equivalent,  that  doesn't 
mean  actually  eight  grades,  but  the  equivalent.    It 
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may  mean  anywhere  from  one,  providing  he  has 

done  something.  [207] 

Q.  In  other  words,  a  person  could  go  as  far  as 
the  fourth  grade  and  still  have  an  understandable 
knowledge,  according  to  your  understanding? 

A.     That  is  correct. 

Q.  When  you  went  over  all  these  names  and 
came  out  with  these  50  names  on  the  list,  hovv'  did 
you  determine  whether  these  50  could  understand- 
ably meet  the  requirement  we  are  just  talking 
about  ? 

A.  I  might  explain  that — taking  precinct  1  as 
an  illustration,  we  got  the  questionnaires  together 
and  after  they  were  read  and  discussed  by  the 
Commissioners,  we  set  forth  tentative  lists  of  quali- 
fied persons  and  questionable.  In  other  words,  there 
were  some  that  might  or  might  not  qualify,  depend- 
ing upon  future  investigation — and  others  that  were 
exempt  or  some  others  that  clearly  appeared  not  to 
have  the  educational  standards  and  who  themselves 
stated  in  their  questionnaires  that  they  didn't  think 
they  were  intelligent  enough  and  they  had  maybe  a 
first  or  second  grade  education,  and  we  put  them  on 
that  list.  However,  these  are  all  lists  that  are 
designed — and  also  we  had  those  who  were  out  of 
the  jurisdiction  and  some  of  those  who  wxre  tem- 
porarily out  and  those  who  were  deceased  and  the 
questionnaires  not  received.  The  purpose  of  this 
list  is  to  get  an  available  jury.  Nobody  has  defi- 
nitely or  was  definitely  rejected.  As  you  well  know, 
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anybody  who  may  not  be  qualified  today  may  be 
qualified  tomorrow — a  felon  may  be  pardoned  by 
the  [208]  Governor.  If  he  has  the  qualifications,  he 
is  automatically  qualified  for  jury  service.  A  person 
who  doesn't  have,  may  not  have  ,the  equivalent  of 
the  knowledge  for  reading,  writing  and  speaking 
the  English  language,  may  better  himself  so  that 
from  time  to  time  these  categories  change.  The  first 
thing  the  Commissioners  will  do  is  to  review  the 
present  tentative  list. 

Q.  Let  me  ask  you  this — on  this  understandably 
reading,  speaking  and  writing  English,  if  a  person 
returned  a  questionnaire  and  said,  "I  don't  think 
I  have  got  enough  education" — as  I  have  looked 
through  a  number  of  these  questionnaires,  I  saw 
that  to  be  the  statement  of  persons  made — would 
you  take  their  word  for  it,  or  would  you  find  out 
for  yourself? 

A.  We  have  temporarily  put  them  on  the  last 
list.  Sometimes  we  question  them  and  put  them  on 
the  questionable  list.  It  is  subject  to  review.  We 
can't  do  everything  at  once. 

The  Court :     We  will  take  ,a  recess. 

(Second  Circuit  Court  recessed  at  11:05  and 
reconvened  ta  11:15  a.m.) 

Witness:  I  should  like  permission  to  amplify 
my  last  answer — the  question  having  to  do  with  the 
understandably  reading,  writing  the  English  lan- 
guage. That  is  this — as  far  as  the  Grand  Jury  is 
concerned,  [209]  the  Commissioners  endeavor  in  so 
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far  as  humanly  possible  to  make  sure  that  they  do 
qualify  fully.  Of  course,  we  don't  always  succeed. 
As  I  pointed  out  in  the  case  of  this  Japanese  boy, 
Ajifu,  he  has  the  high  school  education,  but  due  to 
the  fact  that  he  was  struck  by  a  shell  on  tlie  liead 
at  Anzio,  he  no  longer  can  speak  or  read  or  write 
the  English  language  coherently.  That  appeared 
when  he  actually  came  to  court.  ^  This  is  done  for  the 
reason  that  as  far  as  the  Grand  Jury  is  concerned 
we  don't  normally  have  the  extra-sweeping  process 
of  examination  on  voir  dire  that  occurs  with  every 
trial  jury. 

Mr.  Resner:  So  at  least,  to  sum  it  up,  so  far  as 
the  person  setting  forth  his  own  qualifications,  if 
he  deems  himself  disqualified  at  this  stage  of  your 
selection  of  grand  jurors,  you  put  him  to  one  side 
rather  than  call  him  in  and  investigate  him  on  edu- 
cational requirements. 

A.  We  intend  to  investigate  him  at  some  future 
time.  In  some  of  the  smaller  precincts  where  we 
have  a  dearth  of  voters  and  some — nearly  all  of 
them  claiming  disqualification  for  that  reason,  we 
may  have  to  call  them  in  immediately  in  order  to 
get  a  grand  juror  or  trial  juror.  We  haven't  as  yet 
had  to  do  that. 

I  might  state  for  the  benefit  of  Counsel  that  as 
I  stated  before  no  one  has  definitely  been  excluded 
from  jury  service  on  account  of  the  reading,  writing 
and  speaking  requirement,  and  to  my  knowledge  no 
one  [210]  that  was  under  consideration  by  the  Jury 
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Commissioners  for  either  the  Grand  or  trial  jury 

was  excluded  for  that  reason. 

Q.  Judge  Wirtz,  the  requirement  of  a  person 
being  intelligent  and  of  good  character,  what  stand- 
ards, if  any,  did  you  set  up  on  that  qualification? 

A.  Well,  that  is — well,  in  addition  to  the  read- 
ing and  writing — I  suppose  we  have  to  be  able  to 
comprehend  what  is  going  on.  Intelligence  allows 
you  to  coordinate  what  you  read  and  write  so  you 
can  speak  intelligently.  And  good  character — well, 
good  moral  character. 

Q.  Without  calling  these  people  in  and  question- 
ing them,  what  you  were  going  on  was — with 
regard  to  good  intelligence,  good  character — was 
good  reputation  in  the  community  and  so  on"? 

A.     That  is  correct. 

Q.  On  the  requirement  that  a  juror  be  selected, 
summoned,  returned  and  sworn  without  reference 
to  race  or  place  of  nativity,  what  does  that  mean  to 
you? 

A.  It  means  that  we  do  not  consider  any  racial 
distinctions  or  their  prior  residence  in  coimection 
with  selecting  the  list,  in  the  first  place;  and  that 
they  be  summoned  in  accordance  with  the  list,  and 
the  judge  will  not  refuse  to  let  them  sit  for  any 
racial  reasons. 

Q.  In  other  words,  whether  a  person  is  of  one 
race  or  another  is  not  supposed  to  be  a  factor  in 
the  making  up  [211]  of  a  grand  jury,  is  that  it? 

A.  We  wouldn't  be  observing  our  oath  as  Jury 
Commissioners  if  we  did. 
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Q.  And  also  the  Constitution  and  laws  of  the 
United  States  and  Territory. 

A.  That's  right.  I  think  there  is  a  similar  i)ro- 
vision  in  every  state  of  the  Union. 

Q.  Now,  just  to  see  that  this  is  definitely  in  the 
record,  why  then  is  question  7  in  the  questionnaire — 
nationality  of  father  and  of  mother"? 

A.  Well,  I  can't  definitely  say  offhand.  It  is  not 
directed  towards  the  racial  descent,  necessarily.  It 
is  directed  towards  the  i)rior  citizenship.  In  other 
words,  these  questionnaires — while  they  are  used  by 
the  Jury  Commissioners,  are  likewise  used  by  attor- 
neys at  the  time  they  examine  the  jurors  on  voir 
dire.  A  person  who  is  a  citizen  of  one  generation 
may  have  an  effect  upon  the  attorney  as  to  whether 
he  wishes  to  challenge  him  peremptorily  if  he  can't 
challenge  him  for  cause. 

Q.  Is  it  or  is  it  not  a  fact  that  questions  3  and  4 
would  give  the  Jury  Commissioners  all  the  informa- 
tion they  need  on  the  citizen  qualification,  particu- 
larly when  taken  into  account  that  you  have  their 
registration  affidavits  on  file  which  give  you  all 
information  concerning  citizenship  ^ 

A.     Which  registration  affidavits?  [212] 

Q.    Registration  to  vote. 

A.  Well,  he  may; be  born— he  may  be  registered 
to  vote,  but  we  have  some  instances  where  he  would 
not  be  qualified  as  a  citizen.  This  has  nothing  to  do 
with  question  7,  of  course— but  one  of  the  question- 
naires we  received  came  from  Oahu  Prison  and  the 
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prospective  juror  told  us  lie  would  not  be  available 

until  1956 — and  we  agreed. 

Q.  But  on  that  point,  Judge,  that  has  nothing 
really  to  do  with  questions  6  and  7.  What  I  am 
talking  about  now  is  citizenship.  Isn't  it  true  that 
questions  3  and  4  give  you  all  the  information  you 
need  as  to  citizenship  ?  A.     I  think  so. 

Q.  Particularly  when  you  take  into  account  that 
you  have  the  registration  affida^dts  in  the  County 
Clerk's  office  and  these  questionnaires  are  sent  to 
registered  voters  of  the  male  sex — and  don't  the 
registration  affidavits  contain  information  that 
would  establish,  prima  facie,  at  least  those  persons' 
qualifications  as  electors  ? 

A.  I  have  never  seen  the  registration  affidavits 
you  refer  to.  I  don't  know  whether  that  is  the  prac- 
tice in  this  jurisdiction  or  not. 

Q.  I  mean  a  person  has  to  register  to  vote, 
doesn't  he?  A.     That's  right. 

Q.  And  when  you  register  to  vote,  don't  you 
give  certain  information  to  the  deputies  who  take 
the  registration?  [213] 

A.     I  don't  run  that  office. 

Q.     But  you  have  registered  to  vote? 

A.    Yes. 

Q.  Do  you  recall  what  information  you  gave  in 
the  register? 

A.  Well,  I  told  them  my  name  and  my  citizen- 
ship. 

Q.    Your  place  and  date  of  birth? 
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A.     That's  right. 

Q.  Or  if  you  had  derivative  citizenship,  you 
would  have  given  that  information? 

A.     That  is  correct. 

Q.  Place  of  residence,  last  residence  and  things 
of  that  character — occupation  and  so  forth. 

A.     That's  right. 

Q.     That  is  the  information  you  gave? 

A.    Yes. 

Q.  And  it  is  on  the  basis  of  those  registration 
affidavits  or  registered  voters  that  the  question- 
naires were  sent  out?  A.     That  is  correct. 

Q.  Now,  then,  with  regard  to  those  from  whom 
you  had  no  questionnaires,  you  said  you  got  those 
i  from  the  register  of  voters  ?  A.    Yes. 

Q.     And    then    you    looked    through    them    and 

I  picked   out  persons   you   thought   were   proper  to 

:  serve  as  grand  jurors.    Now,  when  you  made  your 

selection  of  50,  were  those  a  deliberate  selection  or 

did  you  just  throw  all  the  names  [214]  into  the 

I  hopper  and  pull  them  out  at  random  as  the  fifty  you 

would  choose  ? 

A.  No,  it  was  not  deliberate.  It  is  required 
mider  the  statute  after  careful  deliberation  to  pick  a 
list. 

Q.     Out  of  the ? 

A.  Those  I  didn't  know  personally,  either  or 
both  of  the  other  Jury  Commissioners  knew. 

Q.  Let  me  ask  you  this— there  are,  according  to 
the   general   election   on   Maui    of   November   5th, 
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1946 — there  were  6,572  males  registered  which  would 
form  your  basic  list  from  whom  qualified  persons 
might  come. 

A.  I  would  like  to  correct  you  on  that,  Mr.  Res- 
ner.  I  think  at  the  end  we  did  have  the  last  regis- 
tration, but  don't  forget  the  Jury  Commissioners 
started  working  in  June  and  at  that  time  we  had  to 
use  the  registration  from  the  prior  election.  And 
then  we  got  the  registration  for  the  new  primary — 
so  there  was  a  supplemental  all  along — a  final  list 
that  we  considered  was  the  final  registration  that 
you  refer  to. 

Q.  But  what  I  am  getting  at — you  said  approxi- 
mately there  are  six  and  seven  thousand  persons 
from  whom  eligible  grand  jurors  could  be  selected. 

A.     That  is  correct. 

Q.  And  assuming  that  some  of  these  persons 
have  not  the  intelligence,  the  good  moral  character 
or  the  English  knowledge  of  which  you  speak,  and 
assuming  [215]  still  that  the  vast  joroportion  of 
these  people  have  those  qualifications,  they  would 
therefore  be  eligible?  A.     Yes. 

Q.  Which  would  be  revealed  by  your  question- 
naires and  also  your  own  investigation  and  knowl- 
edge. You  didn't  take  the  group  of  those  who  would 
be  qualified  under  that  registered  list,  say  it  would 
be  4,000  or  so,  and  pick  at  random  from  the  4,000? 

A.     No. 

Q.  You  selected  consciously  the  50  that  you  did 
come  up  with? 
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A.  That  is  correct.  And  as  a  matter  of  fact,  as 
I  have  pointed  out  before,  it  was  not  a  question  of 
polUng  all  of  the  registered  voters.  We  did  it  by 
precinct.  And  even  in  case  of  a  precinct  where  we 
had  maybe  a  himdred  or  so  qualified,  we  didn't 
throw  those  in  the  hat  and  pick  out  two,  if  the  pre- 
cinct called  for  two. 

Q.  You  consciously  picked  out  the  two  you 
wanted  on  the  jury? 

A.  No,  we  gave  consideration  to  their  j^rior 
experience,  to  the  fact  that  they  reflect  to  a  certain 
extent  the  spirit  of  the  community  from  which  they 
are  selected. 

Q.     What  do  you  mean  by  that  Judge  ? 

A.  The  idea  of  getting  your  cross  section  and  a 
representative  jury  was  to  get  the  feeling  through- 
out the  [216]  county.  A  person — say,  store  keeper, 
is  in  an  excellent  position  to  be  able  to  reflect  the 
sentiments  and  feelings  perhaps  of  a  particular  com- 
munity. 

Q.  Would  you  say  that  the  store  keeper  would 
have  more  ability  to  be  representative  of  the  cross 
section  of  the  community  than  a  working  man  "i 

Mr.  Crockett:  To  which  we  object,  if  the  Court 
please — purely  argumentative. 

Mr.  Resner:  I  think  the  Judge  is  a  very  com- 
petent witness  who  understands  all  the  questions. 

Mr.  Crockett:  That  is  perfectly  true,  but  it 
doesn't  seem  to  me  the  place  for  Counsel  to  be 
arguing  with  the  witness 
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Mr.  Resner :     I  am  not  trying  to  argue,  Judge. 

The  Court:  I  think  the  question  is  in  the  form 
objectionable.  It  isn't  a  question  of  whether  one  is 
better  than  the  other.  It  is  a  question  of  whether 
the  one  selected  was  properly  selected. 

Mr.  Resner:  Let  me  rephrase  the  question  then. 
Is  a  store  keeper  more  representative  of  a  cross 
section  of  the  community  than  a  working  man? 

Witness:  Not  necessarily.  We  picked  Mr.  Saka 
because — put  him  on  the  list  because  he  could  reflect 
the  sentiments  of  his  particular  settlement  or  com- 
munity. 

Q.  Judge,  in  selecting  this  list  of  50,  was  it  the 
purpose  of  the  Jury  Commissioners  to  select  a  true 
[217]  cross  section  of  the  community. 

A.  So  far  as  we  were  able.  We  did  not  have 
the  benefit  of  the  expert  on  the  census,  but  on  the 
other  hand,  the  Jury  Commissioners  were  not  inter- 
ested in  figures.  We  were  interested  in  names.  A 
problem  always  arises — although  there  are  some 
qualified  persons  who  do  not  register  to  vote — on 
how  to  find  out  who  they  are — because  the  require- 
ment of  the  statute  is  not  that  you  have  to  be  a 
registered  voter.  You  just  have  to  be  qualified  to  be 
able  to  register. 

Q.  In  other  words,  all  the  citizenry  is  eligible 
even  though  he  might  not  be  registered  ? 

A.  That's  right.  But  the  question  is  how  to  get 
that  information. 

Q.     Let  me  show  you  Defendants'  Table  5,  Judge, 
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and  point  out  to  you  the  breakdown.  It  aj)pears 
that  of  qualified  persons  21%  of  the  community  are 
managerial,  entrepreneurial  or  clerical  and  79%  of 
qualified  persons  are  laborers.  It  appears  that  on 
the  1947  panel,  its  composition  is  89.1  from  the 
managerial,  entrepreneurial  and  clerical  group  and 
10.9  from  the  laborer  group.  Would  you  say  that 
the  composition  of  the  1947  Grand  Jury  is  a  true 
cross  section  of  the  community  in  so  far  as  the 
occupational  groups  of  the  people  are  concerned. 

A.  I  don't  think  I  am  in  a  position  to  answer 
the  question  for  the  reason  that  you  are  begging 
the  first  question.  Not  all  of  those  set  forth  are 
qualified  persons.  I  have  no  way  of  knowing. 

Q.  Assuming  that  all  of  them  are  qualified,  what 
I  am  asking  is  this — is  the  instant  Grand  Jury  a 
true  cross  section  of  the  occupational  characteris- 
tics of  the  population  of  Maui  County? 

Mr.  Crockett:  If  the  Court  i:)lease,  we  object  to 
the  question.  Counsel  is  asking  the  witness  whether 
or  not  that  is  a  true  cross  section.  That  is  not 
required  by  the  statute,  not  required  by  the  decisions 
of  the  Supreme  Court.  All  the  Supreme  Court 
requests  is  a  representative  cross  section  and  not  a 
true  and  accurate  cross  section  based  upon  statis- 
tics or  anything  of  that  nature.  The  Supreme  Court 
specifically  stated  that  there  are  certain  elements  in 
the  community  which  are  not  represented  at  all — 
for  example,  lawyers,  doctors,  teachers  and  so 
forth — they  are  not  represented  and  not  entitled  to 
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be  represented.  Aliens  are  a  part  of  our  community. 
They  are  not  represented.  So  how  could  the  Jury 
Commissioners  by  any  stretch  of  the  imagination 
draw  up  a  list  that  is  a  true  cross  section  of  the 
community.  We  object  to  the  question  on  those 
grounds,  if  the  Court  please. 

Mr.  Resner:  I  think  the  question  is  proi)er 
under  the  decisions,  your  Honor.  [219] 

The  Court :     The  objection  is  sustained. 

Mr.  Resner:  From  what  you  know  of  the  popu- 
lation, from  your  own  knowledge,  Judge,  of  Maui 
County  and  reviewing  what  has  gone  before  here 
today — that  is,  with  regard  to  the  occupational  affi- 
liations or  work  of  the  different  grand  jurors  whose 
names  we  have  gone  over,  w^ould  you  say  that  those 
grand  jurors  proportionately  represent  on  the 
Grand  Jury  equal  proportions  of  race  employment 
in  the  County  ? 

A.  I  don't  think  they  proportionately  repre- 
sent— it  is  impossible  to  get  a  true  proportionate 
representation.  But  it  is  representative  of  every 
walk  of  life  in  the  community. 

Q.     On  the  Grand  Jury'? 

A.  That's  right.  Of  course  there  is  a  vast  dis- 
agreement between  the  Jury  Commissioners'  views 
as  to  who  are  in  the  so-called  management  class  and 
your  views  on  the  subject  or  your  theories.  We 
regard  entrepreneurs  and  independents  as  not  at 
all  affected  or  affiliated  with  management — as  well 
as  certain  clerical  help.  I  can't  see  the  connection — 
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why  they  should  be  tied  up  in  all  your  tables  as  pro- 
manager. 

Q.  The  figures  on  the  Grand  Jury,  broken  down, 
show  that  out  of  the  50,  some  33 — that  is,  the  statis- 
tics tliat  we  have  in  evidence  here  show  that  some 
33  out  of  the  50  are  in  the  so-called  managerial 
gi'uup  or  [220]  ownership  group. 

A.     Your  description  of  the  managerial  group. 

Q.  Yes.  Now,  you  wouldn't  say  that  that  repre- 
sentation, 66%  of  the  Grand  Jury,  you  wouldn't 
say  that  that  is  representative  of  the  make-up  of 
Maui  County  outside  the  Grand  Jury? 

A.  I  want  to  remind  you.  Mr.  Resner,  of  the 
proportion  that  you  offered  to  prove  in  view  of 
your  statistical  expert,  the  Grand  Jury  was  not 
selected  by  the  Jury  Commissioners.  TTe  selected 
the  list.  The  50  names  were  put  in  a  box,  at  which 
time  Mr.  Duponte,  who  has  been  associated  with 
Mrs.  Bouslog  on  several  occasions,  was  present  at 
the  drawing.  The  drawing  was  made  after  due 
advertisement.  Xow.  take  y<jiTr  mathematical 
chances  of  your  expert.  Any  combination  of  those 
50  could  have  been  in  the  final  23  selected.  It  might 
have  been  that  all  your  class  in  yoiu-  laboring  class 
would  have  been  on  the  Grand  Jury  and  none  in 
what  we  regard  as  the  management. 

Q.  AVhen  I  used  the  33  I  am  referring  to  the 
Grand  Jury  as  a  whole — not  this  particular  23  on 
this  case.  I  am  referring  to  the  whole  50. 

A.     I  wonder  if  you  understand  the  procedure  by 
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which,  we  select  the  list.  From  that  list,  23  names 
are  picked  by  the  Clerk  in  open  court  after  due 
advertising,  and  it  becomes  a  game  of  chance  as  far 
[221]  as  the  23  out  of  the  50  are  concerned.  And 
that  Grand  Jury,  except  for  good  cause,  serves  for 
the  entire  term,  and  the  other  27  are  through  unless 
there  is  reason  to  call  on  them  to  fill  a  vacancy  by 
death  or  otherwise. 

Q,  If  the  proportions  went  down  to  the  23, 
instead  of  having  66%  from  the  managerial  class 
you  might  get  closer  to  75%. 

A.  And  on  the  other  hand,  you  might  get  closer 
to  the  other  proportion. 

Q.  But  the  question  I  am  asking  you  is  this — 
take  the  panel  as  a  whole,  because  the  panel  is  what 
we  are  concerned  with,  the  list  of  50 — would  you 
say  that  the  33  representatives  of  management  on 
that  Grand  Jury  list  are  representative  of  a  like 
proportion  of  the  population  outside  of  the  Grand 
Jury  in  Maui  County. 

A.  In  the  first  place,  I  don't  characterize  them 
as  management  as  you  do  and  I  do  think  they  are 
representative  of  the  community. 

Q.  Let  me  ask  you  this — would  you  say  that  66% 
of  the  population  of  Maui  County  is  in  the  manage- 
ment occupation?  A.     No. 

Q.  How  much  of  the  percentage  of  Maui  County 
would  you  say  are  among  management? 

A.     I  have  no  definite  way  of  knowing.  [222] 

Q.     Can  you  approximate  it? 
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A.     No,  I  couldn't. 

Q.  Would  you  say  it  is  around  three  or  four  or 
five  per  cent? 

A.     No,  I  definitely  couldn't. 

Q.     You  think  it  could  be  more  than  that  ? 

A.  Might  be — might  not.  But  you  overlook  the 
fact  that  as  far  as  the  Jury  Commissioners  are 
concerned,  we  are  not  concerned  with  occui)ation. 
There  is  no  reason  for  us  to  get  statistics  together 
to  find  out  how  many  are  in  the  laboring  class 
and  how  many  in  other  occupations — just  like  we 
are  not  concerned  with  the  racial  characteristic. 

Q.  Why  did  you  ask  the  question  on  your  ques- 
tionnaires— No.  9,  ''What  is  your  present  occupa- 
tion % ' ' — and  10 — ' '  If  employed,  by  whom  and  name 
your  superior."  11 — "What  has  been  your  occupa- 
tion during  the  past  five  years'?" 

A.  That  is  not  primarily  the  concern  of  the  Jury 
Commissioners.  As  I  pointed  out  to  you,  the  ques- 
tionnaires are  used  by  attorneys.  And  also,  it  has 
this  concern  for  the  Commissioners — not  their  place 
of  employment  on  there,  but  the  fact  that  they  are 
employed  indicates  a  more  stable  citizen. 

Q.  Can't  questions  of  employment,  so  far  as 
attorneys  are  concerned  in  litigation,  be  easily 
ascertained  on  [223]  voir  dire  at  the  time  of  trial? 

A.  That  has  been  our  practice  ever  since  I  have 
practiced  law  in  the  Territory  of  Hawaii.  Ques- 
tionnaires are  available  for  attorneys  to  assist  them 
on  voir  dire,  and  those  matters  can  be  brought  out 
much  more  simply  and  easier  that  way. 
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Q.  So  you  say  the  questions  are  in  there,  but 
they  have  no  purpose  so  far  as  the  Jury  Commis- 
sioners are  concerned? 

A.  Not  the  prime  purpose  to  determine  the  occu- 
pational statistics  that  you  are  talking  about,  but  as 
I  have  pointed  out,  an  employed  man  is  a  more 
stable  citizen. 

Q.  There  are  approximately  10%  of  laborers  on 
the  Grand  Jury  list  of  50  at  the  present  time.  Would 
you  say  that  the  percentage  of  laborers — and  this  is 
among  the  electors — that  is,  those  qualified  to  be 
electors  of  Maui  County  is  10%  or  more  than  that? 

A.  Well,  there  are  other  qualifications  besides 
just  being  an  elector.  I  have  no  way  of  knowing 
what  proportion  are  qualified,  even  among  our  Fili- 
pino population  who  are  citizens.  In  nine-tenths  of 
the  cases  that  come  up — of  course  most  of  them  are 
aliens^ — interpreters  have  to  be  used.  They  speak 
three  or  four  different  dialogues — Visayan,  Ilocano 
and  several  others. 

Q.  Well,  Judge,  out  of  the  6,500,  approximately, 
electors,  [224]  male  electors,  are  that  many  voters, 
and  there  were  12,400  registered  voters  last  year, 
and  as  you  have  pointed  out  there  could  be  more 
than  that  who  have  the  qualifications  to  be  voters 
but  may  not  have  registered — our  Table  5  shows 
that  of  laborers,  there  are  9,686  or  79%  of  the  popu- 
lation qualified;  that  is,  qualified  for  jury  duty — 
and  that  takes  into  account  the  educational  require- 
ments of  which  you  speak. 
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A.  That  is  a  figure  that  has  been  determined  by 
your  witness.  I  can't  say  whether  it  is  true  or 
not. 

Q.  1  understand  that.  I  am  not  asking  you  to 
agree  with  me.  All  I  am  asking  is  this — whether 
in  your  knowledge  or  judgment  the  population  of 
Maui  County,  of  laborers,  is  in  excess  of  10%. 

A.     Oh,  possibly.  Quite  likely. 

Q.  Quite  likely.  It  would  very  likely  be  close  to 
79%,  or,  I  should  say,  close  to  80%  of  the  i)oi)ula- 
tion — wouldn't  that  be  right '^ 

A.  You  mean  ordinary  laborer?  Are  you  exclud- 
ing now  from  your  laboring  category  clerical "? 

Q.  Yes,  excluding  those  in  the  clerical,  man- 
agerial and  entrepreneurial  positions,  which  would 
include  professional  people  and  semi-professional 
l^eople.  I  am  talking  about  persons  who  work  on  a 
day  to  day  basis  as  laborers — whether  or  not  the 
population  of  the  County  of  those  kind  of  people 
isn't  closer  to  80%?  [225] 

A.  I  couldn't  exactly  say.  I  can  say  this, 
though — Maui  is  predominantly  rural.  It  is  almost 
purely  an  agricultural  county  which  would  imply 
there  would  be  a  large  proportion  of  labor  in  the 
field. 

Q.  Most  of  the  population  of  the  County,  then, 
is  what  you  would  class  as  working  people  ? 

A.  I  can't  say  just  what.  All  I  can  say  there  is 
a  large  proportion  in  the  labor  class. 

Q.  Certainly  and  substantially  more  than  in  the 
so-called  management?  A.     Oh,  yes. 
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Q.  On  this  question  of  racial  make-up  of  the 
jury,  let  me  show  you  Defendants '  Exhibit  5. 

(Counsel    for    Movants    handing    paper    to 
Witness.) 

Q.  (continuing)  And  it  appears  from  that  that 
of  the  present  panel  of  50,  the  list  of  50,  56%  of  the 
panel  is  of  purely  Caucasian,  and  that  excludes  the 
Caucasian-Hawaiian.  Would  you  say  that  the  popu- 
lation of  Maui  County  is  56%  Caucasian? 

A.     No. 

Q.  AVould  you  say  that  the  population  of  Maui 
County  of  non-caucasian  character  is  something 
between  80  and  90% "? 

A.  That  I  couldn't  be  sure,  but  it  is  substan- 
tially greater  than  the  Caucasian. 

Q.  Now,  this  Grand  Jury  list  of  50  has  28  Cau- 
casian persons  among  it.  Would  you  say  that  that  is 
a  true  cross  section  of  the  community  so  far  as  race 
is  concerned'?  [226] 

A.  As  I  pointed  out  before,  race  is  one  of  the 
things  we  are  forbidden  by  law  to  even  consider. 

Q.     Yes,  I  understand  that. 

A.  So  that  we  are  not  concerned,  as  I  see  it, 
with  the  matter  of  race. 

Q.  Judge,  how  does  it  happen  then  that  56%  of 
the  jury  or  28  of  them  can  be  Caucasian  when,  as 
you  yourself  have  indicated,  the  overwhelming 
population  of  the  County  is  non-Caucasian? 

A.  Because  they  are  qualified — just  as  the  other 
22  are  qualified. 
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Q.  Do  I  understand,  then,  from  your  statement 
that  the  overwhelming  number  of  non-caucasians  is 
not  qualified? 

A.  That  1  won't  know  until  we  finish  all  of  our 
questionnaires  and  get  everything  in.  Looking  at 
precinct  1,  Lanai,  there  were  quite  a  few  on  the 
qualified  list — I  don't  remember — that  have  been 
tentatively  set  as  definitely  qualified  who  have 
oriental  names. 

Q.  Have  you  got  your  file.  Judge  Wirtz,  for  the 
second  precinct — Honolua*?  A.     Yes. 

Q.  How  many  registered  voters  are  there  in  that 
precinct  ? 

A.  At  the  time  that  we  considered  it  and  made 
our  fractional  proportion — ratio — we  had  96  voters. 

Q.  Yes.  Now,  then,  you  get  questionnaires  back 
from  all  of  them,  Judge'? 

A.     Not  all,  I  don't  think. 

Q.     Well,  let  me 

A.  There  were  two,  four — six  that  were  not 
received,  according  to  the  tabulation  made  by  the 
Clerk,  but  the  vast  majority — and  three,  according 
to  this  list,  were  out  of  the  jurisdiction. 

Mr.  Resner:  I  want  to  have  marked  for  iden- 
tification, as  next  in  order,  two  lists.  One  is  a  1946 
Register  of  Male  Voters  of  the  County  of  Maui,  3rd 
Representative  District,  2nd  Precinct,  Honolua— 
the  first  being  Non-ILWU  members  and  the  second 
being  the  same  thing  of  ILWU  members. 

The  Court :     It  will  be  marked  for  identification 
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with  the  next  succeeding  number.    You  want  them 

marked  separately  for  any  pur j)ose  ? 

Mr.  Resner :  Yes,  because  they  w^ould  have  to  be 
identified  separately.  You  have  96  questiomiaires 
returned,  Judge  Wirtz  ? 

Witness:  No,  I  said  that  there  were — I  haven't 
checked  this  list,  but  the  compilation  made  by  my 
Clerk  indicates  that  six  questionnaires  were  not 
received — returned,  in  other  words.  The  reasons 
are  ni)t  given.  There  are  three  listed  out  of  the  jur- 
isdiction— whether  they  returned  questionnaires,  I 
don't  know,  but  apparently  all  the  rest  have  com- 
plied. [228] 

Q.  I  just  want  to  hand  you  here  Defendants' 
No.  13  for  identification,  and  that  is  a  list  taken 
of£  the  registered  voters'  list  of  non-ILWU  mem- 
bers in  the  second  precinct,  among  whom  you  will 
see  Mr.  Burns'  name.  He  is  the  juror  from  tliat 
l^recinct,  as  a  matter  of  fact. 

A.     That  is  correct. 

Q.  And  then  I  hand  you  next  a  list  of  65  names 
of  ILWU  members  in  that  precinct.  That  is  No.  14 
on  defendants  part,  those  also  being  registered 
voters.  I  think  the  comparison  with  your  question- 
naires will  show  that  to  be  the  fact.  Judge.  You  see, 
I  assume  that  your  questionnaires  went  to  the  regis- 
tered voters. 

A.  That  is  correct.  But  the  questionnaires  no- 
where show,  unless  the  person  voluntarily  puts  it 
on,  there  is  no  way  of  knowing  which  one  is  ILWU 
or  what  union  or  any  union. 
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Q.  I  understand  that.  But  what  I  want  to  show- 
is  this,  Judge — Id.  13  shows  you  received  31  names 
and  their  occupations — their  occupations,  generally, 
being  the  descriptive  term  we  have  given  of  man- 
agerial, entrepreneurial  and  clerical  witli,  as  you 
will  see,  the  various  employment,  both  private  and 
government,  as  the  case  may  be ;  and  then  by  looking 
at  the  names,  you  can  tell  only  the  race  of  a  great 
many  of  them.  I  think  your  own  figures  will  show 
that  in  that  precinct,  there  are  57  Japanese — 54 
[229]  Japanese  out  of  97,  and  23  Hawaiian — the 
rest  being  scattered.  And  then  this  Id.  14  showing 
you  ILWU  people,  being  mainly  employees,  shows 
65  people,  mainly  i^eople  employed  by  Baldwin 
Packers.  And  the  question  is — taking  into  account 
the  employment  make-up  in  that  particular  precinct 
and  the  racial  make-up,  in  your  judgment  would 
Mr.  Burns  be  representative  of  that  group  ? 

Mr.  Crockett:  To  which  w^e  object,  if  the  Court 
please.  I  think  that  question  is  incompetent,  irrele- 
vant and  inunaterial — not  a  question  of  whether 
Mr.  Burns  is  representative.  Mr.  Burns — naturally 
one  man  can't  represent  a  whole  precinct.  He  can't 
combine  in  himself  all  the  different  races  or  combine 
m  himself  all  the  different  social  groups  which 
might  be  present.  To  ask  the  witness  whether  or 
not  Mr.  Burns  is  representative — on  the  face  of  it, 
it  is  absurd. 

Mr.  Resner:  I  submit  the  objection.  I  think  the 
Judge 
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The  Court:  I  don't  know,  Mr.  Resner,  upon 
what  basis  it  is  you  give  that  the  Jury  Commission- 
ers, with  no  investigation  of  the  racial  character,  no 
investigation  of  the  union  affiliation — being  pro- 
hibited by  law  to  make  distinctions  as  to  race — are 
to  apply  the  term  ''representative  of  the  com- 
munity." That  is,  there  is  no  qualification  in  the 
statute  that  requires  occupational  distinctions  to  be 
made.  [230] 

Mr.  Resner:  Well,  may  I  point  out  this  to  your 
Honor — the  questionnaires  which  they  sent  out  seek 
information  on  the  question  of  race  and  informa- 
tion on  the  question  of  employment. 

The  Court:  I  don't  take  it  in  that  capacity,  Mr. 
Resner,  and  that  is  because  you  come  into  this  jur- 
isdiction as  an  associate  Counsel  from  a  different 
environment.  The  long  practice  in  the  courts  of 
this  Territory  has  been  that  the  questiomiaires  are 
sent  out  for  two  purposes,  the  witness  having  testi- 
fied to  you,  and  I  take  judicial  notice  of  the  fact 
that  the  Court  knows  that  the  questionnaires  are 
sent  out  for  two  purposes — one  being  to  identify 
the  personnel  to  the  Jury  Commissioners ;  the  other, 
to  have  a  convenient  dossier  for  lawyers  when  they 
examine  jurors.  And  on  the  question  of  citizenship, 
it  seems  they  are  informative  to  the  recipient  of  the 
questionnaires  when  they  come  back  whether  the 
conclusions  of  citizenship  may  be  questionable  from 
the  knowledge  given  as  to  the  nationality  of  father 
and  mother.    Secondly,  as  to  the  employment  side, 
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from  what  the  witness  has  said  it  is  there  for  the 
purpose  of  aiding  the  lawyers  to  identify  the  asso- 
ciations of  the  respective  jurors  when  they  examine 
them  on  the  trial  panel. 

But  as  to  the  other  feature  of  it,  I  of  course 
have  to  leave  it  to  the  examination  of  the  witness 
on  the  witness  stand  whether  or  not  they  made  any 
distinction  [231]  or  choice  because  of  occupation. 
There  isn't  any  evidence  in  the  case  as  yet  that  that 
was  made  a  criterion,  and  there  isn't  any  evidence 
or  rule  of  law  that  makes  any  distinction  that 
because  a  man  is  a  working  man  or  because  a  man, 
in  your  designation  of  employer  class,  is  not  a  work- 
ing man — that  there  is  a  distinction.  If  it  were  so, 
then  this  Judge  is  disqualified  to  sit  in  this  case 
because  I  have  never  worked  with  my  hands  and 
therefore  I  am  prejudiced  and  biased  against  a  man 
who  does — which  is  an  absurdity.  There  isn't  any 
gentleman  in  this  Territory  who  can  accuse  either 
the  Judge  who  usually  presides  here  or  accuse  the 
Judge  who  is  now  sitting  of  any  bias  and  prejudice 
against  any  citizen  of  this  Territory  by  reason  of 
his  occupation. 

Mr.  Resner:  Well,  Judge,  of  course,  I  am  not 
here  making  accusations — I  want  that  understood. 

The  Court :  Oh,  yes  you  are.  You  are  here  mak- 
ing accusations  in  your  charges  upon  this  Grand 
Jury. 

Mr.  Resner :  Certainly — ^we  are  certainly  making 
accusations  as  far  as  the  Grand  Jury  is  concerned. 
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The  Court :  I  am  pointing  out  that  you  apply  to 
the  Court  the  terminology  you  use  to  the  Grand 
Jury,  and  it  is  an  absurdity. 

Mr.  Resner :  If  your  Honor  feels  that  way  about 
your  own  qualification,  I  can't  debate [232] 

The  Court:  It  is  not  a  question  of  feeling;  it  is 
a  question  of  knowing 

Mr.  Resner:  All  I  know  is  what  I  read  in  the 
decisions  of  the  Court.  I  am  trying  to  construe  what 
I  think  is  the  Court's  ruling  of  law,  and  the  Court 
said  in  the  case  of  Thiel  vs.  Southern  Pacific  Com- 
pany that  "The  American  tradition  of  trial  by  jury, 
considered  in  connection  with  either  criminal  or 
civil  proceedings,  necessarily  contemplates  an  im- 
partial jury,  drawn  from  a  cross  section  of  the  com- 
munity"— and  we  are  proceeding,  of  course.  Judge, 
on  that  proposition. 

Now,  my  question  of  Judge  Wirtz  is  this — in  the 
second  precinct  at  Honolua — and  it  is  typical  of  the 
whole  County — as  the  figures  there  show,  there  are 
65  people,  members  of  the  ILWU,  who  work  for  a 
living  with  their  hands.  There  are  some  31  others 
who  are  in  the  so-called  managerial  group.  Now, 
there  are  54  Ja^Danese  and  23  Hawaiian,  a  total  of 
77,  out  of  96  non-caueasian  groups  in  that  com- 
munity, and,  as  a  matter  of  fact  there  are  less  than 
ten  of  the  so-called  Caucasian  group  in  that  com- 
munity. The  grand  juror  selected — and  selected  not 
by  random,  not  by  picking  him  out  from  among  96 
persons  out  of  a  hat — but  consciously  picked  by  the 
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Jury  Commissioners,  is  Mr.  Burns  who  is,  one,  a 
Caucasian,  and, who,  two,  is  employed  in  an  execu- 
tive capacity  by  Baldwin  Packers.  It  is  our 
contention,  [233]  according  to  the  Thiel  case  which 
I  have  just  read  to  the  Court,  that  that  is  not  repre- 
sentative, not  a  true  cross  section,  not  an  impartial 
jury  drawn  from  a  cross  section  of  the  community. 
And  it  is  to  that  proposition  that  I  address  my 
question. 

The  Court:  The  proposition  you  forgot  to  read 
in  the  same  decision  of  Judge  Murphy,  found  on 
page  220,  is:  "Jury  competence  is  an  individual 
rather  than  a  group  or  class  matter." 

Mr.  Resner:     I  don't  dispute  that. 

The  Court:  The  question  is  addressed  here  to 
a  factor  prohibited  from  the  Jury  Commissioners 
to  think  about  or  to  make  a  distinction  on,  and  the 
witness  has  so  testified.  Secondly,  the  requirement 
doesn't  go  into  any  arbitrary  situation  that  in  each 
precinct  the  majority  racial  group,  in  each  precinct 
the  majority  occupational  group  must  be  the  source 
of  which  the  representative  is  chosen,  but  that  over 
the  whole  Island  and  County  that  out  of  the  complex 
they  shall  get  those  representing  the  thought,  the 
feelings,  the  occurrences,  the  familiarity  with  the 
people  in  the  locality  from  which  they  are  drawn 
and  be  representative  of  the  sentiments  that  those 
people  harbor. 

Mr.  Resner:  We  dispute  that  it  is  a  represen- 
tative jury  in  that  regard. 
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The  Court:  On  the  question  that  has  now  been 
[234]  propounded,  the  Court  will  have  to  sustain 
the  objection.  We  will  take  a  recess  until  two 
o'clock  this  afternoon. 

(Second  Circuit  Court  recessed  at  12:02  p.m. 
and  reconvened  at  2:00  p.m.) 

Mr.  Resner:  Judge  Wirtz,  in  your  opinion  is 
the  instant  Grand  Jury  list  of  50  a  true  cross  section 
of  the  commmiity  of  Maui  ? 

Witness :     I  think  it  is. 

Q.  Why  is  there  such  a  large  proportion  of 
management  representatives  in  the  jury  in  com- 
parison with  the  population  of  Maui  ? 

A.  Well,  they  are  certainly  qualified.  It  may  be 
that  when  all  the  questionnaires  are  finally  in,  we 
will  have  a  better  picture  on  that  score,  but  once 
again  I  am  not  so  sure  that  there  is  such  a  pre- 
dominance of  management  as  you  contend  because 
you  have  a  different  category  of  management  than 
we  have  in  mind  or  is  commonly  understood. 

Q.  Just  so  that  may  be  clear,  what  is  your  defi- 
nition of  a  management  representative  ? 

A.  One  who  is  directly  in  control  of  or  owner- 
ship of — that  hires  labor.  But  in  the  distinction  that 
you  are  trying  to  point  out  in  this  case — discrimina- 
tion against  field  laborers — I  don't  see  where  an 
entrepreneur  or  private  person  running  a  private 
enterprise  is  on  the  opposite  pole  from  the  cate- 
gory that  your  clients  fall  in.  [235] 
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Q.  Don't  you  think  they  occupy  a  different 
economic  status  in  the  community'?  A.     Yes. 

Q.  For  example,  would  you  classify  a  person 
who  is  cashier  for  Baldwin  Packers  as  a  represen- 
tative of  management? 

A.  I  think  he  is  eligible  to  join  a  union.  I  don't 
know  the  rules  on  that — maybe  not  your  union,  but 
he  can  form  his  own  union.  I  don't  regard  him 
necessarily  as  a  tool  of  management. 

Q.  I  am  not  speaking  of  it  in  the  sense  of  using 
a  person  as  a  tool  of  management,  but  as  a  repre- 
sentative or  allied  with  management. 

A.  Everybody  in  the  community,  even  members 
of  your  unions,  are  servants  and  representatives  of 
management. 

Q.  Do  you  think  there  is  a  difference  in  outlook 
in  economic  objectives  between  management  on  the 
one  hand  and  employed  workers  on  the  other? 

Mr.  Crockett:  If  the  Court  please,  we  object  to 
that  question.  Counsel  is  simply  intervening  here  at 
this  point  argument  as  to  the  witness's  views  as  to 
some  abstract  questions  which  are  not  material  to 
the  issue.  I  understand  the  witness  is  on  the  stand 
to  determine  facts,  not  to  argue  various  abstract 
things  such  as  Coimsel  is  bringing  up  now. 

The  Court:  I  call  Counsel's  attention  to  the 
[236]  fact  that  seems  to  have  been  forgotten  up  to 
date — that  we  are  concerned  with  a  proceeding  that 
originates  from  a  charge  by  Andrew  S.  Freitas  of 
violence  against  the  laws  of  the  Territory,  and  there 
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is  nothing  in  that  situation  that  raises  any  question 
of  economic  status,  but  the  right  of  every  free 
individual  to  be  free  of  violence — and  I  know  of  no 
different  psychology  whatever  that  differentiates 
between  violence  against  one  man  and  violence 
against  the  other — w^hich  is  against  the  laws  of  the 
Territory  of  Hawaii. 

Mr.  Resner:  Before  the  record  is  completed,  I 
think  it  will  be  evident  that  the  case  that  the  Grand 
Jury  contemplated  here  was  one  which  grew  out  of 
a  labor  dispute,  and  as  I  read  the  Ballard  case,  cer- 
tain questions  may  apply  to  selection  of  jurors. 

The  Court:  If  it  is  a  labor  dispute,  but  I  know 
of  no  thing — and  are  you  going  to  prove  that  Mr. 
Andrew  S.  Freitas,  who  brings  this  charge,  is  tied 
up  with  management  in  any  respect "? 

Mr.  Resner:     Is  that  competent,  your  Honor*? 

The  Court:  I  think  that  is  absolutely  basic  in 
view  of  that  being  the  charge  brought  by  Mr, 
Andrew  S.  Freitas  against  these  defendants.  On  a 
charge  of  such  a  nature  as  going  against  the  laws 
of  peace  in  the  community,  it  has  nothing  to  do 
with  management  versus  labor.  It  has  to  do  with 
w^hether  or  not  individuals  violated  the  statutes  of 
the  Territory  of  Hawaii.  [237] 

Mr.  Resner:  We  will  bring  out  that  the  charge 
made  against  these  men  arose  out  of  a  labor  dispute 
and  that  the  charge  which  the  Grand  Jury  purports 
to  investigate  was  one  growing  out  of  a  labor  dis- 
pute, and  that  these  defendants  are  involved  in  a 
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labor  dispute.    Under  those  circumstances,  certain 
standards  are  set  up  with  regard  to  the  selection  of 
grand  and  petit  jurors. 

The  Court:  I  don't  think  you  understand.  If 
this  were  a  case  involving  an  attack  upon  a  labor 
union  by  Mr.  Andrew  S.  Freitas,  there  might  be 
something  in  what  you  say.  But  this  is  a  charge  of 
violating  the  laws  of  the  Territory  as  to  violence, 
and  upon  that  every  adult  human  being  within  the 
ages  of  the  jury  service  and  who  can  understandably 
speak  and  write  the  English  language  and  is  a  citizen 
has  a  right  to  an  opinion.  And  I  don't  understand 
the  attitude  that  a  person  who  is  employed  with 
management  or  a  person  employed  as  a  janitor,  on 
the  question  of  violence  could  have  any  diif  erent  at- 
titude as  to  whether  the  facts  as  brought  up  by  a 
witness  should  warrant  a  charge.  The  objection  is 
sustained. 

Mr.  Resner:  Just  for  the  record,  your  Honor,  I 
w^ant  to  point  out  in  the  case  of  Fay  vs.  New  York — 

The  Court :  The  Court  has  ruled  and  doesn't  want 
any  further  argument. 

Mr.  Resner :  I  am  not  arguing.  I  am  merely  mak- 
ing a  statement  before [238] 

The  Court :  You  can  make  it  in  your  final  argu- 
ment before  the  Court.  The  ruling  is  made  and  we 
will  proceed  with  the  case.  As  I  told  you,  we  don't 
want  a  continuation  of  that  sort  of  thing. 

Mr.  Resner:  How  do  you  explain,  Judge  Wirtz, 
the  large  proportion  of  white  persons  on  that  Grand 
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Jury  as  compared  with  the  population  as  a  whole 

of  Maui? 

Witness:  As  I  stated  before,  we  are  not  neces- 
sarily concerned  with  race  or  the  difference  between 
Caucasians  and  non-caucasians.  They  are  all  citizens. 
As  a  matter  of  fact,  as  has  been  borne  out  in 
examination,  some  of  those  that  carry  w^hat  might 
be  called  white  man's  names  turn  out  not  to  be 
purely  Caucasian,  which  is  common  in  this  com- 
munit}^,  as  it  is  throughout  the  Territory. 

Q.  Do  you  feel  that  ux)on  the  basis  of  race  that 
the  composition  of  this  Grand  Jury  list  as  a  whole, 
the  50  members,  is  a  true  cross  section  of  the 
community  ? 

Mr.  Crockett :  If  the  Court  please,  that  question 
has  been  asked  and  answered  and  we  object  to  it. 
This  is  direct  examination,  and  Counsel  doesn't 
have  the  right  to  go  over  the  same  question  and  go 
over  it  time  and  time  again.  The  witness  just 
stated — the  first  question  put  to  him  was  did  he 
consider  this  Grand  Jury  was  a  true  cross  section  of 
Maui,  and  the  witness  gave  the  answer  to  that 
particular  question.  The  [239]  question  he  is  asking 
now  is  the  same  thing. 

Mr.  Resner:  I  asked  that  question  on  the 
grounds  of  occupation.  I  ask  this  question  on 
grounds  of  race. 

The  Court:     Objection  sustained. 

Mr.  Resner :  A  person  older  than  60  years  is  not 
supposed  to  serve  on  the  Grand  Jury,  is  that  cor- 
rect? 
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Witness:     If  he  claims  his  exemption. 

Q.     If  he  claims  his  exemption? 

A.  That  is  correct.  That  is  my  understanding  of 
the  law.  And  often  in  questionnaires  or  from  per- 
sonal knowledge,  we  have  information  a  person 
doesn't  w^ant  to  claim  his  exemption.  He  is  not 
automatically  disqualified  because  he  is  over  60 
years  of  age.  There  was  one  of  the  grand  jurors 
who  was  listed  and  selected  w^ho  on  a  previous  term 
served  as  a  trial  juror  and  did  not  claim  his  exemp- 
tion, but  he  claimed  it  this  time  on  the  Grand  Jury. 
That  was  Winford  Percy. 

Q.  Mr.  Charles  Thompson  is  67.  He  is  one  of 
those  over  the  age  of  60?  A.     Yes. 

Q.     And  that  exemption  was  waived? 

A.  He  has  always  expressed  a  willingness  to 
serve  as  a  juror. 

Q.  I  see.  A  person  is  exempt  if  he  is  an  attorney- 
at-law.  Does  that  mean  an  attorney-at-law  could 
serve  in  your  definition  of  the  statute?  [240] 

A.  I  think  he  could,  but  it  would  be  foolish  for 
him  to  do  so. 

Q.  I  am  merely  inquiring,  Judge,  what  the  dis- 
qualification  

A.  I  notice  there  are  certain  government  em- 
ployees who  are  on  the  jury  list  who  have  waived 
their  exemptions.  One  is  Walter  Holt,  connected 
with  the  Territorial  government ;  and  the  other  was 
a  Japanese  boy,  I  think,  Maeda,  connected  with  the 
County. 
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Q.  I  see  Mr.  John  Plunkett  is  over  60.  He  is  65 
years  of  age.    He  waived  his  exemption? 

A.  As  far  as  I  know — I  don't  know.  Was  that 
one  covered  by  questionnaire?  He  hasn't  stated  to 
the  Court  that  he  wishes  to  claim  an  exemption. 
What  precinct  is  he  in? 

Q.     Twenty-one. 

A.  Is  his  questionnaire  by  any  chance  in  that 
other  file?  Where  is  that  other  file  that  we  have 
of  the  trial  jurors,  I  mean  grand  jurors.  Here  it  is. 
Going  back  to  Mr.  Charles  Thompson,  in  answer  to 
question  15,  "Do  you  claim  disqualification  or  ex- 
emption from  jury  service?"  Answer,  "No."  John 
Plunkett — he  did  not  answer  the  question  at  all; 
that  is,  he  left  it  empty.  We  presume  he  is  willing 
to  serve  until  he  so  indicates. 

Q.  How  do  you  explain  the  large  number  of 
persons  who  served  anywhere  from  two  to  five  con- 
secutive [241]  years  on  the  Grand  Jury  in  the  last 
six  or  seven  years? 

A.  Those  are  persons  who  we  definitely  know  are 
qualified.  As  I  pointed  out  to  you,  some  of  them 
have  got  their  L.L.B.  degrees  through  questioning 
of  counsel,  and  we  are  trying  to  prohibit  it  by  law 
from  repeating  them  now  on  the  same  jury  list.  A 
person  on  this  year's  jury  list  can  not  be  placed 
on  next  term's  jury  list,  but  he  can  be  placed  on 
the  trial  list.  We  are  trying  to  extend  that  some- 
what. 

Q.     In  your  opinion,  hasn't  the  membership  on 
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the  Grand  Jury  been  narrowed  down  in  the  last 
five  or  six  years  by  the  use  of  persons  who  have 
served  two  or  three  or  four  consecutive  years'? 

A.  That  may  be  true,  but  they  are  nevertheless 
qualified,  in  our  opinion. 

Q.  Let  me  show  you  this  summary  of  consecutive 
service. 

(Counsel  for  Movants  handing  paper  to  Wit- 
ness.) 

Q.  (Continuing)  :  Between  the  years  of  1942 
and  1947,  Judge  Wirtz,  from  your  knowledge  of 
this  situation  would  you  say  that  that  seems  to  be 
the  fact? 

A.  My  knowledge  of  the  situation  dates  when  I 
took  office,  which  was  in  the  spring  of  1944.  The 
first  jury  list  that  came  out  when  I  was  Jury  Com- 
missioner would  be  the  jury  list  of  1945.  [242] 

Q.  You  see  here  that  the  analysis  we  made  of  the 
Grand  Jury  shows  that  between  1942  and  1947, 
there  were  two  jurors  who  served  for  five  consecu- 
tive years;  six  who  served  for  four  consecutive 
years;  fifteen  who  served  for  three  consecutive 
years;  and  thirty-one  who  served  for  two  consecu- 
tive years. 

Mr.  Crockett:  If  the  Court  please,  may  I  ob- 
ject to  that  question  until  Counsel  makes  it  more 
definite  what  he  means  by  the  word  ''served."  In 
other  words,  it  doesn't  appear  from  the  question, 
from  the  list  which  he  has  handed  me  for  my 
inspection,  whether  or  not  these  persons  were  on 
the  grand  jury  list  or  whether  or  not  they  were 


788  W.  D.  Ackerman  etc.,  et  al. 

(Testimony  of  Cable  H.  Wirtz.) 
actually  called  and  served  as   grand   jurors — ^that 
is,  on  the  actually  sworn  panel. 

Mr.  Resner:     On  the  list,  Counsel. 

Mr.  Crockett:  In  other  words,  this  list  refers 
entirely  to  the  list. 

Mr.  Eesner:  The  panel  as  a  whole  from  which 
the  jury  is  selected. 

The  Court:  Suppose  you  modify  your  question 
and  be  exxDlicit,  Mr.  Resner.  The  use  of  the  word, 
*' serve",  will  leave  confusion. 

Mr.  Resner:  Let  me  correct  it.  Selected  on  the 
Grrand  Jury  list — on  that  basis,  Judge,  does  that 
seem  to  jibe  with  your  knowledge  of  the  situation? 

Witness:  I  do  know  that  in  the  three  j'ears  I 
have  been  a  Jury  Commissioner,  there  have  been 
some  who  have  had  service  more  than  one  year. 
Other  than  that,  we  haven't  had  an  opportunity  to 
■check  into  that — as  to  whether  these  files  are  ac- 
curate. I  have  no  personal  knowledge  of  any  year 
before  the  1945  term. 

Mr.  Resner :  May  the  paper  be  marked  for  iden- 
tification ? 

The  Court:     It  may  be  marked  for  identification. 

Mr.  Resner :  You  will  see  there  also — or  you  saw 
a  statement  to  the  effect  that  out  of  the  years  1942 
to  1947,  wherein  there  had  been  six  jury  commis- 
sioners, the  list  of  50  for  each  of  those  years  or, 
we  might  say,  300  different  jurors  on  the  list — 
that  203  different  names  appear  rather  than  300. 
Does  that  correspond  with  your  knowledge  of  the 
situation.  Judge? 
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Witness:  No,  it  doesn't  because  I  haven't  had 
an  opportunity  to  check  it.  I  don't  know  where 
those  figures  were  obtained,  but  from  my  knowledge 
there  have  been  some  who  have  served  in  succession 
or  served  two  or  three  terms.  But  that  wouldn't  be 
the  full  300  over  that  period  of  different  names. 

The  Court :  The  1947  list  that  is  now  in  point — 
how  many  of  those  on  the  list  have  been  on  the  list 
for  two  consecutive  years? 

Witness :  As  I  recall,  I  pointed  out  to  my  fellow 
[244]  Jury  Commissioners  that  we  are  now  pro- 
hibited by  law  from  repeating ;  so  that  on  that  1947 
list,  my  best  recollection  is  nobody  was — nobody 
who  served  on  the  1946  Grand  Jury  list,  but  there 
are  some  who  served  on  the  1946  trial  jury  list. 

Mr.  Resner:  Are  a  number  of  persons  on  the 
instant  Grand  Jury  list  those  who  have  on  other 
occasions  served  as  trial  jurors? 

Witness:  Served  as  trial  jurors  and  may  have 
served  years  ago,  served  as  grand  jurors. 

Q.  And  are  persons  taken  from  the  trial  jury 
put  on  as  service — as  grand  jurors? 

A.  That  is  permissible  under  the  law  now,  yes. 
That  was  done  because  we  had  investigated  them 
and  were  satisfied  with  their  qualifications. 

Mr.  Resner :  That  concludes  the  direct  examina- 
tion. 

Cross-Examination 

By  Mr.  Crockett: 

Q.  Judge  Wirtz,  in  regard  to  the  questionnaires 
and  the  fact  that  the  questionnaires  called  for  in- 


790  W.  D.  Ackerman  etc.,  et  al. 

(Testimony  of  Cable  H.  Wirtz.) 
formation  concerning  the  occupation  of  the  persons 
to  whom  you  were  sending  those  questionnaires,  I 
will  ask  you  whether  or  not  the  Commission  took 
the  fact  or  the  occupation  in  which  the  person  was 
employed,  and  the  racial  descent,  and  considered 
those  factors  in  any  wise  in  connection  with  deter- 
mining [245]  whether  he  was  an  intelligent  person, 
and  because  of  his  intelligence  qualified  to  serve  as 
a  grand  juror? 

Witness:  Yes,  I  think  those  factors  might  have 
been  taken  into  consideration,  combined  with  all  the 
other  matters.  As  I  pointed  out  earlier  this  morn- 
ing, we  considered  an  employed  person  as  a  more 
stable  citizen,  a  healthy  example  of  a  stable  citizen. 

Q.  And  were  those  factors  also  considered  for 
purposes  of  identification  of  the  particular  person? 

A.     That  is  correct. 

Q.  And  so  far  as  you  are  able  to  say,  were  any 
persons  excluded  by  you  or  by  your  Commission  by 
reason  of  their   occupation? 

Mr.  Resner:  If  your  Honor  please,  I  object  to 
that  as  calling  for  the  conclusion  of  the  witness. 
The  facts  speak  for  themselves,  and  I  think  the 
witness  can  only  answer  as  to  facts  and  not  as  to 
opinions  in  that  regard. 

The  Court:  I  understand  the  question  was  di- 
rected as  to  fact. 

Mr.  Resner:     It  calls  for  an  opinion. 

The  Court:     Objection  overruled. 
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Witness :  To  my  knowledge,  no  one  was  excluded 
by  virtue  of  any  particular  occupation. 

Mr.  Crockett:  Will  you  state  whether  or  not 
any  person  was  excluded  by  reason  of  his  e<^onomic 
status?  [246] 

Mr.  Resner:  If  your  Honor  please,  the  same 
objection  because  that  also  calls  for  the  opinion  of 
the  witness  and  not  as  a  statement  to  the  fact. 

The  Court :  On  the  contrary,  it  calls  for  the  fact. 
You  will  answer  the  whole  question  according  to 
fact,  Mr.  Witness,  and  not  according  to  opinion. 

Witness:  To  my  knowledge,  no  one  was  rejected 
for  that  reason.  We  never  considered  the  so-called 
breakdown  economically,  occupationally  and  raci- 
ally. 

Mr.  Resner:  I  take  an  exception  to  the  Court's 
ruling  on  the  last  two  questions  and  answers. 

The  Court:     The  exceptions  will  be  noted. 

Mr.  Crockett:  In  so  far  as  you  are  able  to  say, 
were  all  persons  that  were  considered  by  you  sub- 
jected as  far  as  possible  to  the  same  tests  for  in- 
telligence, citizenship  and  understanding  of  Eng- 
lish ?  Witness :     Yes. 

Q.  The  question  which  was  directed  to  you  when 
we  reconvened  this  afternoon  was  whether  or  not 
you  considered  the  list  a  true  cross  section  of  Maui. 
Do  you  consider  the  list  a  fair  cross  section  of  those 
qualified  for  jury  service  in  this  community? 

Mr.  Resner:  I  am  going  to  object  to  that  upon 
the  ground  it  calls  for  the  opinion  of  the  witness, 
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and  I  don't  think  your  Honor  pennitted  me  to  go 
into  those  questions. 

The  Court:     Objection  sustained. 

Mr.  Crockett:  We  have  no  further  questions,  if 
[247]  the  Court  please. 

Mr.  Eesner:     No  redirect. 
(Witness  excused.) 

Mr.  Resner :  If  your  Honor  please,  I  should  like 
to  offer  in  evidence,  in  connection  wdth  the  testi- 
mony of  the  last  witness,  the  file  on  the  instant 
Grand  Jury. 

The  Court:  I  am  sorry,  I  can't  allow  it  in  that 
form.  You  will  have  to  get  certified  copies  because 
that  is  an  original  file  of  the  court  and  can't  go  in 
in  this  case.  You  will  be  permitted  to  substitute 
certified  copies.  You  can  see  the  inconvenience  it 
would  be  to  the  court. 

Mr.  Resner:  Certainly.  We  will  see  that  certi- 
fied copies  are  made.  I  merely  wanted  to  reserve 
the  next  number  in  order. 

The  Court:  You  simply  want  those  question- 
naires that  became  a  part  of  the  Grand  Jury  list 
of  members'? 

Mr.  Resner:     For  this  particular  Grand  Jury. 

The  Court:     For  this  particular  Grand  Jury. 

Mr.  Resner:     There  are  some  20  or  21. 

The  Court:  They  may  be  made  into  a  file  and 
given  the  succeeding  number  when  offered. 

Mr.  Resner :     Is  Mr.  Bal,  the  County  Clerk  here  ? 
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EUGENE  BAL 

having  been  first  duly  sworn,  was  examined  and 
testified   as  follows: 

Direct  Examination 
By  Mr.   Resner: 

Deputy  Clerk :     Will  you  please  state  your  name  ? 

Witness :     Eugene  Bal. 

Q.  (By  Mr.  Resner)  :  You  are  Mr.  Eugene 
Bal"?  A.     That  is  correct. 

Q.     You  are  County  Clerk  of  Maui'? 

A.    Yes. 

Q.     How   long   have   you   held   that   office? 

A.     Since  1936. 

Q.  I  want  to  show  you,  Mr.  Bal,  a  paper  marked, 
''List  of  Registered  Voters  for  the  General  Elec- 
tion, November  5th,  1946,  Third  Representative  Dis- 
trict by  Nationalities",  and  ask  you  if  you  are 
familiar  with  that  document.  A.     I  am. 

Q.     Who  published  that  document,  Mr.  Bal? 

A.  This  list  is  not  for  publication.  We  prepared 
this  list  and  it  is  submitted  to  the  Secretary  of  the 
Territory  of  Hawaii  and  is  given  to  the  Governor  of 
the  Territory  of  Hawaii  to  send  to  Washington. 

Q.  And  this  was  taken  off  the  list  of  registered 
voters'?  [249]  A.     That's  right. 

Q.  And  it  shows  the  total  of  registered  voters, 
both  male  and  female,  according  to  precinct,  on 
Maui"? 

A.     According  to  precinct  and  nationality. 

Q.  Yes.  And  that  is,  it  shows  the  number  of 
each  nationality  in  each  precinct  of  Maui'? 
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A.     That  is  correct. 

Q.  And  according  to  this  list,  there  are  34  pre- 
cincts, is  that  correct? 

A.     That  is  correct.    That  includes  Kalawao. 

Q.     The   leper   settlement '^ 

A.     The  leper  settlement. 

Q.  And  there  are  eleven  breakdowns  of  nation- 
ality groups?  A.     That  is  correct. 

Mr.  Resner :  I  would  like  to  offer  this  document 
in  evidence,  3^our  Honor. 

Mr.  Crockett:  You  are  offering  it  in  evidence 
now? 

Mr.  Resner:     Yes. 

Mr.  Crockett:  If  the  Court  please,  I  object  to 
it  on  the  ground  there  is  no  showing  by  whom  the 
breakdown  was  made  or  how  or  what  the  basis  of 
that  breakdown  by  nationality  group  is. 

Mr.  Resner:  Well,  I  can  proceed  further  on 
that.  Mr.  Bal,  who  prepared  this  document  and 
made  this  analysis  and  breakdown  according  to 
precincts  and  [250]  nationality  groups? 

A.     My  deputy  and  my  staff. 

Q.    As  a  part  of  the  official  duties  of  your  office  ? 

A.     That  is  correct. 

Mr.  Resner:  I  offer  the  document  in  evidence, 
your  Honor. 

Mr.  Crockett:     No  objection. 

The  Court:  The  document  may  be  marked  with 
the  next  ensuing  number  in  evidence. 

Mr.   Resner:     Let  me   ask  you  this,   Mr.   Bal — 
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what  was  the  purpose  of  the  breakdown  into  na- 
tionality groups  of  the  registered  voters? 

Witness :  I  stated  in  the  beginning,  we  have  the 
instructions  from  the  Secretary  of  the  Territory  of 
Hawaii  to  furnish  this  information  so  that  the 
Governor  could  incorporate  it  in  his  report,  and 
send  it  to  Washington — for  what  purpose,  I  don't 
know. 

Q.  Who  figured  out  the  nationality  groups  into 
which  the  registered  voters  should  be  divided?  I 
mean  who  laid  it  out  that  it  should  be,  for  example, 
American,  Chinese,  English,  Filipino,  Hawaiian, 
part-Hawaiian,  Japanese,  Korean,  Puerto  Rican, 
Portuguese  and  all  others'? 

A.     The  Secretary  of  the  Territory  of  Hawaii. 

Q.  I  see.  Do  you  know"  what  the  term  of  "Ameri- 
can'' means  as  employed  in  the  breakdown? 

A.  I  take  it  it  means  all  whites,  but  of  course  in 
that  respect — that  is  our  instructions.  As  County 
Clerk,  I  consider  every  person  eligible  to  vote  an 
[251]  American,  irrespective  of  what  nationality 
he  is.  But  that  is,  as  I  say,  our  instructions  from 
the  Secretary  and  he  gives  us  that  breakdown — 
American,  Portuguese,  Hawaiian,  part-Hawaiian, 
Japanese,  and  so  forth. 

Q.     The  Secretary  of  the  Territory? 

A.     That  is  correct. 

Q.  For  example,  I  see  here  that  we  have  the 
groups  called  American,  English  and  Portuguese, 
which,  of  course,  are  all  Caucasian  persons  broken 
down  into  three  separate  categories. 
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A.     That's  right. 

Q.     Now,  "all  others" — what  w^ould  that  include? 

A.     French,  Irish,  German. 

Q.     PeojDle  of  other  origin? 

A.  Yes,  outside  of  those  nationalities  specified 
specifically. 

Q.  And  this  particular  document,  as  I  say,  you 
would  forward  to  the  Secretary  of  the  Interior  and 
then  to  Washington? 

A.     Secretary  of  the  Territory  of  Hawaii. 

Q.  Secretary  of  the  Territory  of  Hawaii  and 
then  to  the  Department  of  the  Interior  in  Wash- 
ington, and  it  is  kept  here  as  part  of  the  records 
of  your  own  office?  A.     Yes,  sir. 

Q.  I  w^ant  to  show  you  next,  Mr.  Bal,  a  paper 
called  "Official  Tabulation,  Maui  County  General 
Election,  [252]  November  5th,  1946",  and  ask  you 
if  you  are  familiar  with  that  document? 

A.     I  am. 

Q.     Was  that  prepared  in  your  office? 

A.     Yes,  sir. 

Q.     By  yourself  and  your  deputies? 

A.  I  do  all  the  preliminary  work  on  this.  I 
prepare  the  original  copy  and  it  is  checked  by  my 
office  staff  and  deputies. 

Q.  And  this  shows  the  breakdown  of  the  number 
of  the  numbers  of  registered  voters,  male  voters, 
female  voters,  votes  cast  as  a  result  of  the  election  ? 

A.  That's  right.  Votes  cast  for  each  candidate 
for  each  office. 
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Q.  And  this  is  a  copy  of  the  original  document 
on  file  in  your  office?  A.     That's  right. 

Q.  And  this  was  the  last  general  election  hold 
on  Maui — November  5th,  1946,  and  therefore  the 
last  time  you  took  a  total  of  the  registered  voters? 

A.  Yes.  This  pertains  to  Maui  County.  There  is 
another  tabulation  that  the  Secretary  of  the  Terri- 
tory of  Hawaii  issues  which  covers  Kalaupapa.  You 
will  note  on  the  34th  precinct,  no  figures  show  here. 
Those  people  at  Kalaupapa  don't  vote  for  County 
officials,  only  Territorial  officials. 

Q.  But  aside  from  that,  this  represents  the  last 
general  compilation  of  registered  voters  of  Maui 
County?  [253]  A.     That  is  correct. 

Mr.  Resner:  I  will  offer  this  document  in  evi- 
dence, if  your  Honor  please. 

Mr.  Crockett:     No  objection. 

The  Court:     The  next  consecutive  number. 

Mr.  Resner:  I  want  to  show  you,  Mr.  Bal,  De- 
fendants' Exhibit  13  for  identification  and  ask  you 
to  look  at  it  and  tell  me  whether  that  appears  to 
be  a  list  of  persons  who  are  registered  as  voters 
in  the  second  precinct  at  Honolua  when  taken  to- 
gether with  Exhibit  14,  indicating  the  registered 
voters — the  96  of  them  in  that  particular  precinct. 

Witness:  I  will  not  be  able  to  testify  to  that, 
I  am  sorry. 

Q.     You  can  check  that  against  your  records? 

A.  My  records — yes,  I  could  if  I  am  allowed  to 
check  against  my  records,  I  could  testify. 
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Mr.  Resner :  That  completes  the  direct  examina- 
tion. 

Cross-Examination 
By  Mr.  Crockett: 

Q.  Mr.  Bal,  according  to  the  official  tabulation, 
the  total  registered  male  vote  in  the  County  of  Maui 
is  6,572? 

Witness:     I  believe  that  is  correct,  yes. 

Q.  How  long  did  you  say  you  had  been  County 
Clerk? 

A.  Since  1932,  and  was  deputy  prior  to  that. 
Since  1936  I  became  Count}^  Clerk,  but  deputy 
since  1932  to  1936,  and  been  serving  as  County 
Clerk  since.  [254] 

Q.  As  County  Clerk,  do  you  have  occasion  to 
go  around  the  County  conducting  the  registration? 

A.     I  do. 

Q.  Are  you  very  well  acquainted  with  the  elec- 
torate of  the  County  of  Maui?  A.     I  am. 

Q.  From  your  observation  and  experience  as  the 
County  Clerk  and  registrar  of  voters,  about  what 
proportion  would  you  say  are  the  persons  who  are 
eligible  to  register  who  have  not  registered  as 
voters  ? 

A.  From  past  experience  and  observation,  I 
would  judge  about  2,000  or  2,500. 

Q.     Does  that  include  both  men  and  women? 

A.     That  is  correct. 

Q.  And  from  your  observation  and  past  experi- 
ence, would  you  say  that  there  are  more — a  greater 
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proportion  of  the  unregistered  vote  among  the  men 

or  among  the  women?  A.     Among  the  women. 

Q.  In  regard  to  the  tabulation  which  you  identi- 
fied as  having  been  prepared  by  your  offi<?e,  show- 
ing the  breakdown  into  the  racial  groups,  do  I 
understand  that  you  prepared  that  yourself  or  your 
staff?  A.     My  deputy  and  staff. 

Q.  From  what  data  or  information  did  they 
make  this  breakdown? 

A.  On  the  affidavit  for  registration  of  voters,  we 
[255]  have  asked  the  question  there — what  nation- 
ality they  belong  to.  Prior  to  that  time,  the  records 
are  not  so  clear.  We  either  contacted  these  people 
or  used  our  own  judgment.  In  some  cases,  I  agree 
we  may  have  been  wrong.  For  instance  if  a  person 
was  John  Doe  and  the  wife  came  in,  Mrs.  John 
Doe.  John  Doe  was  a  white  person  and  I  did  not 
know  who  Mrs.  John  Doe  was ;  we  put  her  down  as 
white.  She  may  be  part-Hawaiian  or  any  other 
nationality. 

Q.  You  say  prior  to  that  time.  What  time  do 
you  refer  to? 

A.  Prior  to  when  I  took  over  in  1936  when  we 
had  the  registration  forms  changed  whereby  they 
now  give  us  the  nationality. 

Q.  In  other  words,  prior  to  1936,  there  was  noth- 
ing in  the  record  to  show  what  the  nationality  was  ? 

A.  Very  indefinite — only  on  the  cards  that  were 
prepared  by  the  former  Clerk  and  his  staff. 

Q.     Does  this  tabulation  that  you  presented  in- 
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elude  persons  who  were  on  the   register  prior  to 

1936? 

A.  Yes,  all  those  that  were  on  the  register  at 
the  time — at  that  election. 

Q.  So  then  as  to  those  persons,  you  say  it  repre- 
sents more  or  less  guess  work  rather  than  an  actual 
count  ? 

A.  Quite  a  few  discrepancies,  I  admit.  I  would 
like  to  clarify  that.  The  last  general  registration  in 
the  County  of  Maui  took  place  in  1919.  The  records 
for  [256]  1919  up  to  1932  or  1936  is  not  ver}^,  very 
clear — I  must  admit. 

Mr.  Crockett:     That  is  all. 

Redirect  Examination 
By  Mr.   Resner: 

Q.  Do  your  registration  affidavits  show  party 
affilation? 

Witness:     They  do  not. 

Q,  You  do  have  such  registration  affidavits,  do 
you  not  Mr.  Bal? 

A.     To  show  party  affiliation? 

Q.     Have  registration  affidavits? 

A.    Yes,  we  have. 

Q.  A  person  coming  in  to  register  makes  out 
an  affidavit,  giving  you  certain  information  but  is 
silent  on  party?  A.     That's  right. 

Q.  And  in  the  primary  election,  I  understand, 
the  person  asks  for  a  ballot  and  can  vote  for  any- 
body. A.     For  anybody  on  the  ballot. 

Q.  Is  there  any  possible  way  to  determine  the 
political  affiliation  of  voters — whether  democratic 
or  republican  or  any  other  political  affiliation  ? 
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A.     Not  unless  you  know  them  well. 

Mr.  Resner :  While  Mr.  Bal  is  on  the  stand  and 
for  the  record,  if  the  Court  please,  I  would  like  to 
show  that  the  breakdown  shows  that  of  the  regis- 
tered voters,  so  far  as  the  males  are  concerned,  in 
all  the  [257]  thirty-four  precincts  Americans 
amount  to  427;  Chinese  to  237;  English,  16;  Fili- 
pino, 103;  Hawaiian,  1,109;  part-Hawaiian,  530; 
Japanese,  2,826;  Korean,  10;  Puerto  Rican,  114; 
Portuguese,  1,099;  all  others,  257— a  total  of  6,728. 

Mr.  Crockett:  We  object,  if  the  Court  please, 
for  the  reason  that  Counsel  has  included  the  pre- 
cinct of  Kalaupapa  which  is  the  34th  precinct  and 
which  is  not  within  the  jurisdiction  of  the  Second 
Circuit  Court,  as  testified  to  by  Judge  Wirtz  and 
also  by  the  witness. 

The  Court:  I  think  perhaps  Counsel  better  let 
the  paper  speak  for  itself. 

Mr.  Resner :  Yes.  The  only  point  I  am  thinking 
of  is  in  the  record  it  may  be  easier  to  find,  but  with 
the  correction  Mr.  Crockett  notes,  which  is  the  last 
item,  156  in  that  precinct.  The  record  otherwise  is 
complete — that  is,  just  with  regard  to  the  men. 

Mr.  Crockett:     No  objection  if  that  amendment — 

Mr.  Resner :  And  with  regard  to  women,  correct- 
ing it  for  Kalaupapa,  the  settlement— of  Americans, 
there  are  396;  Chinese,  153 

The  Court:     That  is  w^omen? 

Mr.  Resner:  Women,  Judge.  English,  12;  Fili- 
pino, 83;  Hawaiian,  952;  part-Hawaiian,  588;  Japa- 
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nese,  2,511;  Korean,  20;  Puerto  Eican,  79;  Portu- 
guese, 821 ;  and  all  others,  218— the  totals  of  5,831— 
there  [258]  being  a  total  of  100  in  the  settlement 
among  the  women.   That  is  all,  Mr.  Bal. 
Mr.  Crockett:     No  further  questions. 
(Witness  excused.) 

Mr.  Resner:  I  wonder,  if  your  Honor  please, 
before  the  witness  leaves  the  court  room,  if  I  might 
ask  permission  to  have  him  check  those  two  docu- 
ments we  have  for  identification  against  his  official 
records. 

The  Court:     It  is  up  to  you  and  the  witness. 

Mr.  Resner:  Yes,  but  the  documents  cannot  be 
released  from  the  court  room  without  your  Honor's 
permission. 

The  Court:  It  is  your  document.  If  it  is  lost, 
strayed  or  stolen,  that  is  your  responsibility. 

Mr.  Resner:  Well,  then,  if  I  may  have  permis- 
sion, I  will  give  it  to  Mr.  Bal. 

(Counsel    for    Movants    handing    papers    to 
Witness.) 

Mr.  Resner:  There  is  one  point  that  I  want  to 
clear  up  with  Judge  Wirtz,  and  it  may  not  be  neces- 
sary to  recall  him.  But  in  connection  with  the  ex- 
hibit which  we  put  in  for  Mr.  Bal — this  one, 
(indicating)  Defendants'  No.  17,  I  can  read  them 
off  or  I  can  ask  the  witness,  depending  upon  your 
Honor — the  questionnaires — the  precincts  which 
were  not  questionnaired  until  the  current  year. 
They  appear  to  be  based  on  Judge  Wirtz'  state- 
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ment  of  those  they  [259]  qiiestioiinaired  in  previous 
years,  but  not  this  year  but  which  are  being  done 
this  year.  Third,  Mala-Lahaina ;  fourth,  Kam  III- 
Lahaina;  fifth,  Olowalu;  sixth,  Wailuku  Elemen- 
tary School ;  seventh,  lao  Elementary  School ; 
eighth,  Piihana-Wailuku ;  ninth,  Papohaku-Wai- 
luku;  11th,  Kahakuloa;  12th,  Kahului;  13th,  Puun- 
ene;  14th,  Spreckelsville;  15th,  Lower  Paia;  16th, 
Upper  Paia;  those  are  the  ones  that  have  not  been 
( circularized. 

I  should  like  to  recall  Mr.  Oshima  for  just  a 
I  moment. 

While  waiting  for  that  witness,  your  Honor,  we 
have  discovered  the  originals  of  the  tables,  and  I 
would  like  to  substitute  them  for  the  copies. 

The  Court:     Check  with  the  Clerk. 

Mr.  Resner:     Yes. 

Bailiff:     Mr.  Oshima  is  not  in  the  courthouse. 

Mr.  Eesner :  Then  w^e  will  proceed  with  another 
witness.   I  would  like  to  call  Mr.  Pombo. 

AUGUSTINE  POMBO 

having  been  first  duly  sworn,  was  examined  and 
testified  as  f oUows : 

Direct  Examination 
By  Mr.  Resner: 

Deputy  Clerk :     Will  you  please  state  your  name  ? 

Witness :  Augustine  Pombo.  Judge,  may  I  have 
the  privilege  of  having  the  attorney  read  the  com- 
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plaint.    I  think  he  said  something  about  the  Jury 
[260]  Commissioners  being  led  on  by  the  five  big — 
I  didn't  quite  understand.   Is  it  permissible  to  read 
it  over  again? 

The  Court:     You  wait  until  you  are  questioned. 

Witness:  I  thought  I  ^Yould  like  to  inform — he 
has  been  misinformed.  To  have  a  man  come  down 
from  the  Mainland  here,  don't  know  who  is  who, 
and  to  make  such  statements — somebody  should  go 
after  him. 

Mr.  Resner :     Do  you  suggest  you  do  that  ? 

Witness :  No  I  would  like  to  straighten  the  thing 
out.  As  you  would  say,  I  would  like  to  give  my 
story.  I  have  been  a  champion  of  the  working  man 
for  years  and  to  have  somebody  call  me  that  I  been 
led  by  the  ''big  five" — not  quite  right. 

Mr.  Resner:     I  have  no  objection. 

Witness:  I  would  like  to  .have  permission  to 
state 

Mr.  Resner :  Go  ahead,  as  far  as  I  am  concerned. 
The  Court  is  dire-cting  things. 

The  Court:  I  think  we  had  better  proceed  in 
an  orderly  fashion,  please,  Mr.  Witness,  and  answer 
questions.  Then  when  we  are  through,  if  there  is 
anything  else,  we  will  give  you  an  opportunity. 

Mr.  Resner:     What  is  your  name? 

Witness:     Augustine  Pombo. 

Q.    Where  do  you  live?  [261] 

A.     Wailuku — right  here. 

Q.     Where  were  you  born?  A.     Right  here. 

Q.    Wailuku,  Maui?  A.    Wailuku,  Maui. 
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Q.     What  is  your  age? 

A.     52—1  will  be  53  next  April. 

Q.     What  is  your  occupation? 

A.  I  am  at  the  present  time  delinquent  tax  col- 
lector in  the  Tax  Office  here  in  Wailuku. 

Q.  How  long  have  you  been  a  member  of  the 
Jury  Commissioners'?  A.     Since  1934. 

Q.     How  many  terms  have  you  served? 

A.  Since  last  year — the  democrats  thought  I  was 
making  too  much  money,  I  guess,  because  they  had 
somebody  else  here  a  year  ago  and  they  substituted 
somebody  else  in  my  place  and  I  don't  know  how 
well  he  did,  but  the  Judge  asked  me  to  come  back 
again. 

Q.    You  started  first  in  1934? 

A.  I  started  first  in  1934  after  the  democrat 
died,  Dan  T.  Carey. 

Q.  Then  you  were  Jury  Commissioner  from 
1934? 

A.  I  was  Jury  Commissioner  from  1934  to — the 
appointments  come  up  in  July — I  think  it  was  1945 
when  they  appointed  somebody  else — and  I  was 
appointed  in  1946  to  pick  out  a  jury  for  this  year. 

Q.  So  from  1934  down  until  the  present  time, 
you  have  been  a  Jury  Commissioner  except  for  one 
year  ?  A.    Yes. 

Q.    Is  that  correct?  A.     Yes. 

Q.  And  you  are  affiliated  with  some  political 
party  ? 

A.     Yes,  I  have  been  a  good  democrat  all  my  life. 


806  W.  D.  Ackerman  etc.,  et  al. 

(Testimony  of  Augustine  Pombo.) 

Q.  Therefore  you  are  the  democratic  member 
of  the  Grand  Jury  Commission?  A.     Yes. 

Q.  Here  is  the  list  of  the  Grand  Jury,  50  in 
number,  which  is  the  Court's  exhibit  in  thig  particu- 
lar case.  A.    Yes. 

Q.  Now,  let's  go  down  the  list.  Do  you  know 
Mr.  Eldredge  personally?  A.     Yes,  I   do. 

Q.  And  were  you  in  favor  of  his  selection  by 
reason  of  personal  knowledge  of  him? 

A.     I  was. 

Q.  And  what  do  you  know  of  him  personally 
causing  you  to  feel  he  was  qualified? 

A.  I  felt  he  was  a  capable  man.  If  I  was  pinched 
by  the  cops  and  had  him  on  the  jury,  I  would  be 
perfectly  satisfied  he  would  be  fair. 

Q.     Now,  do  you  know  what  he  does  ? 

A.  I  don't  know.  Don't  know.  I  know  who  he 
works  for.  [263] 

Q.     Who? 

A.  He  used  to  w^ork  for  the  Pioneer  Mill — now 
over  at  Lanai. 

Q.  Take  the  next  person — Toshio  Onuma — do 
you  know  him? 

A.  I  am  not  quite  sure.  I  don't  remember  the 
name,  but  I  know  lots  of  fellows,  but  don't  remem- 
ber the  name. 

Q.     You  don't  remember  the  name? 

A.     No.   I  may  know  who  he  is. 

Q.     Alfred  S.  Burns  is  No.  3.   Do  you  know  him? 

A.     I  just  know  him  by  sight. 


vs.  I.L.W.U.  etc.  807 

(Testimony  of  Augustine  Pombo.) 

Q.     Do  you  know  his  reputation? 

A.     Yes,  very  good. 

Q.  You  know  he  is  a  superintendent  of  Baldwin 
Packers'?  A.     No,  I  don't  know  what  he  does. 

Q.     You  don't  know  what  he  does?  A.     No. 

Q.  Did  you  look  at  the  questionnaire  that  he 
submitted  % 

A.  No,  I  didn't.  I  looked  at  his  name,  what  he 
does,  who  he  works  for — don't  pay  much  attention 
to  the  rest  of  it. 

Q.     Do  you  know  who  he  works  for? 

A.     I  know  who  he  works  for. 

Q.     Who  is  that?  A.     Baldwin  Packers. 

Q.     Did  that  mean  to  you  that  he  was  qualified? 

A.  No,  not  because  he  was  working  for  the  Bald- 
win Packers  because  they  got  no  use  for  me — the 
Baldwin  Packers  haven't. 

Q.  A  moment  ago,  Mr.  Pombo,  you  made  the 
statement  that  you  didn't  know  who  he  worked  for. 

A.     Yes,  I  don't  know  what  he  does. 

Q.     I  understand  that,  but  I  imderstood 

A.  Whether  he  is  a  bookkeeper  or  engineer  or 
pineapple  expert,  I  don't  know. 

Q.  I  understand  that,  but  a  moment  ago  you 
said  that  you  saw  who  he  worked  for  and  that  was 
enough.  A.     Yes. 

Q.    What  do  you  mean  by  ''that  was  enough"? 

A.  I  know — the  man  been  around  me  a  number 
of  times  here — some  talk — that  he  is  a  very  intelli- 
gent fellow. 
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Q.    Do  you  know  Manuel  Correia? 

A.    Yes,  I  know  him  well. 

Q.     Do  you  think  he  is  qualified? 

A.     Oh,  yes. 

Q.     Do  you  know  Mr.  Ito? 

A.     No,  I  don't  think  I  do. 

Q.     Do  you  know  Mr.  Edward  Bowmer? 

A.    Yes,  I  do. 

Q.  You  know  whether  he  works  for  Baldwin 
Packers  as  a  cashier?  A.     I  know. 

Q.     Did  you  think  he  was  qualified?  [265] 

A.  I  think  he  is.  He  used  to  work  in  Wailuku 
before  he  worked  there. 

Q.  Was  there  anything  particularly  about  him 
that  caused  you  to  feel  he  was  qualified  for  the 
Grand  Jury? 

A.  When  he  lived  in  Wailuku,  he  seemed  to  be 
a  nice  fellow,  mind  his  business. 

Q.     Do  you  know  Ralph  0.  Cornwell? 

A.     Yes,  I  do. 

Q.     Do  you  know  whom  he  is  employed  by? 

A.  At  the  present  time,  I  think  I  seen  him  driv- 
ing this  Air  Flo  truck. 

Q.     You  thought  he  was  qualified? 

A.     Yes,  he  is  all  right. 

Q.  Tell  me,  Mr.  Pombo,  in  connection  with  your 
discussion  of  these  grand  jurors,  you  had  occasion 
to  look  at  these  different  questionnaires? 

A.     Sure. 

Q.     And  you  observed  in  those  questionnaires  the 
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places   where   the   question    was — "Nationality    of 

Father  and  Mother"?  A.    Yes,  I  did. 

Q.  You  noticed  thaf?  Did  you  pay  any  attention 
to  that  question? 

A.  No,  I  didn't — don't  pay  any  attention.  I 
don't  pay  any  attention  to  their  nationality. 

Q.  Are  you  familiar  with  the  fact,  Mr.  Pombo, 
that  something  like  56%  of  this  grand  jury  list  is 
made  up  of  white  persons  ?  [266] 

A.  What  do  you  mean,  "white  persons'"?  Portu- 
guese is  not  considered  white  in  Hawaii. 

Q.  Portuguese  are  not  considered  white  in  Ha- 
waii? 

A.  Yes,  I  am  not  considered  white.  I  am  classed 
with  the  Hawaiians,  the  part-Hawaiians,  the  Chi- 
nese, and  am  perfectly  satisfied. 

Q.     Do  you  consider  yourself  white? 

A.     Yes,  but  the  haoles  here  don't. 

Q.     Well,  I  consider  you 

A.     Maybe  you  do. 

Q.  And  I  think  any  anthropologist  and  anyone 
who  knows  anything  about  race  would  consider 
Portuguese  as  white  persons. 

A.  Only  a  haole  is  considered  a  white  man  in 
this  Territory. 

Q.  So  I  am  finding  out.  Do  you  know  why  that 
question  with  regard  to  nationality  is  included  in 
that  question? 

A.  When  I  took  over  this  job  as  Jury  Commis- 
sioner, Judge  Wirtz  already  had  this  questionnaires 
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made  up,  and.  he  asked  the  Jury  Commissioners  to 

use  it  and  we  used  it.   Wliy  he  put  that  in,  I  don't 

know. 

Q.     I  see.  You  continued,  however,  to  use  it? 

A.  I  continued  to  use  it  because  he  is  a  lawyer. 
He  is  a  much  smarter  man  than  I  am.  He  must 
have  had  a  purpose  for  making  up  the  question. 

Q.  When  the  questionnaires  came  back,  you 
could  see — [267]  when  the  questionnaires  came  back 
then  by  reading  that  question,  what  the  prospective 
juror  said  with  regard  to  the  nationality  of  the 
father  and  mother? 

A.     I    couldn't   help   but   see   it. 

Q.     And  was  that  factor  taken  into  account? 

A.  I  don't  consider  nationality  at  all  when  I 
pick  the  jury. 

Q.  How  do  you  explain  then  the  large  percent- 
age of  so-called  Caucasian? 

A.     You  mean  the  haoles? 

Q.     Haoles  as  compared 

A.     Well,  there  is  only  17  out  of  the  50. 

Q.     I  beg  your  pardon? 

A.     There  is  only  17  out  of  the  50. 

Q.     Only  17?    Are  you  sure  of  that? 

A.  Yes,  I  am  almost  sure  of  that.  You  can  come 
over  here  and  count  them  with  me. 

Q.     Perhaps  so. 

A.     I  just  counted  roughly. 

Q.     You  maybe  know  more  about  it,  Mr.  Pombo. 

A.     I  may  be  wrong. 
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Q.     Wait  a  minute  until  I  get  my  other  list. 
The  Court:     I  think  we  had  better  have  a  recess 

for  the  reporter's  sake. 

(Second  Circuit  Court  recessed  at  2:57  p.m.) 

(Second   Circuit   Court  reconvened  at  3:08 
p.m.) 

Mr.  Resner :  I  should  like  to  call  Mr.  Bal  for  the 
purpose  of  checking  the  list  which  he  had  in  the 
recess.    Mr.  Balf 

EUGENE  BAL 

having  been  previously  sworn,  was  examined  and 
testified  as  follows: 

Further  Direct  Examination 
By  Mr.  Resner: 

Q.  Mr.  Bal,  during  the  recess  you  checked  De- 
fendants' Exhibits  13  and  14  for  identification  with 
regard  to  their  names  and  addresses  as  registered 
voters  in  the  2nd  precinct,  Honolua  County.  And 
what  was  the  result  of  your  check? 

Witness :  The  names  correspond  with  those  that 
appear  on  the  official  register  for  the  general  elec- 
tion of  1946. 

Mr.  Resner:  I  offer  them  in  evidence,  if  the 
Court  please. 

Mr.  Crockett:  To  which  we  object,  if  the  Court 
please.  May  I  ask  the  witness  one  or  two  questions '? 
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Mr.  Bal,  did  you  check  as  to  the  occupations  of 
these  several  persons  that  appear  on  these  lists'? 

Witness:  No,  sir,  the  occupation  does  not  ap- 
pear on  the  official  register  of  voters — just  the  name 
and  address.    I  checked  the  names.  [269] 

Mr.  Crockett:  If  the  Court  please,  the  lists  ap- 
parently have  the  occupation,  and  at  this  time  we 
object  to  the  introduction  of  these  lists  in  evidence 
until  the  occupations  are  either  separated  from  the 
list  or  properly  identified. 

Mr.  Resner:  Mr.  Bal,  do  the  persons'  occupa- 
tions appear  on  the  registration  affidavits  ? 

Witness:  That  is  correct — on  the  registration 
affidavits  for  the  registration  of  voters,  but  our 
official  list  that  we  submit  to  all  the  precincts  that 
we  keep  in  our  office,  all  that  appears  on  the  list  of 
voters  is  the  name  of  the  person  and  the  place 
where  they  live. 

Mr.  Resner:  But  a  person's  occupation  could  be 
checked  against  their  original  affidavit  of  registra- 
tion? 

Witness:     That's  right. 

Mr.  Resner :  I  offer  that  portion  of  these  papers 
in  evidence,  your  Honor,  which  shows  the  names 
and  addresses. 

The  Court:  You  will  have  to  split  it.  At  the 
present  time  they  contain  data  that  is  unidentified. 

Mr.  Resner :     That  is  the  occupation. 

The  Court:     Yes. 

Mr.  Resner:  But  I  will  have  to  prove  that  in 
another  way,  your  Honor. 

The  Court:     It  can't  be  in  evidence  as  an  exhibit 
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until  you  have  identified  the  data  that  you  purport 

to  show  by  it.  [270] 

Mr.  Resner:  I  suppose  it  could  be  in  evidence 
for  a  limited  purpose. 

The  Court:  If  you  want  to  take  the  scissors,  I 
will  permit  the  list  as  a  list  of  identified  voters. 

Mr.  Resner:     Very  well.  I  can't  do  anything  fur- 
ther at  this  point,  Judge.    I  am  through  with  this 
witness.    That  is  all,  Mr.  Bal. 
(Witness  excused.) 

Mr.  Resner:  I  want  to  call  Mr.  Oshima.  It  will 
only  take  a  minute.  He  is  returning  to  the  Mainland 
tomorrow  and  he  wants  to  be  free  to  go. 

HARRY  TATSUMI  OSHIMA 

having  been  previously  sworn,  resumed  the  stand 
and  testified  as  follows: 

Further  Direct  Examination 
By  Mr.  Resner: 

Q.  Mr.  Oshima,  since  the — you  have  been  sworn 
— and  since  the  adjournment  of  court  on  yesterday, 
did  you  have  occasion  to  check  the  Grand  Jury 
names  for  the  present  panel  and  former  panels 
against  the  questionnaires  that  have  been  spoken 
about  here  in  court? 

Witness:  Yes.  I  was  able  to  check  on  the  basis 
of  the  material  supplied  to  me  from  the  office  there. 

Q.     How  far  back  did  they  go  through  the  years'? 

A.     1943,  I  think.  [271] 

Q.     Down  to  1943? 
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A.  Down  to  1943.  Even  the  1943  was  not  com- 
plete. 

Q.     And  continuing  until  what  point? 

A.     Up  to  and  including  1947. 

Q.  Did  you  tind  the  evidence  on  those  question- 
naires with  regard  to  occupation  and  race  to  corres- 
pond with  the  information  which  you  previously 
had? 

A.  Fairly  correct  so  that  in  the  margin  of  error 
I  presented  in  the  beginning,  there  will  be  no  mis- 
take for  1947.  I  find  that  in  checking  the  affidavits, 
there  is  practically  no  error. 

Q.  That  is,  the  occupation  and  race  are  prac- 
tically the  same  on  the  questionnaires  as  on  your 
own  earlier  investigation?  A.     Yes. 

Q.  I  want  to  show  you  Defendants'  Exhibit  15 
for  identification  which  is  a  breakdown  of  grand 
jurors  according  to  length  of  consecutive  service 
over  a  period  of  recent  years  and  ask  you  if  you 
worked  out  that  compilation  from  checking  the 
records.  A.     Yes. 

Q.  Does  that  reflect  correctly  the  number  of 
jurors  who  served  consecutively  for  various  periods 
of  years'?  A.     That's  right. 

Q.  And  also  those  w^ho  served  in  more  than  one 
term,  but  not  consecutively?  A.     That's  right. 

Mr.  Resner:  I  should  like  to  offer  the  document 
in  evidence.  [272] 

Mr.  Crockett :     No  objection,  if  the  Court  please. 

The  Court :  It  may  be  received  in  evidence  with 
the  next  ensuing  number — the  same  number. 
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Mr.  Resner :  There  is  one  more  thing— have  you 
a  Census  Report  with  you  with  regard  to  certain 
socio-economic  data,  Mr.  Oshima? 

Witness :     Yes. 

Q.     What  Census  report  is  if? 

A.  This  is  taken  from  the  United  States  Depart- 
ment of  Commerce,  Jesse  H.  Jones,  Secretary — 
Bureau  of  the  Census,  16th  Census  of  the  United 
States,  1940 — Population — Comparative  Occupation 
Statistics  for  the  United  States,  1870-1940. 

Q.     Does  that  include  Hawaii  and  Maui'? 

A.  No — this  is  a  book  which  tries  to  give  you  a 
background  of  the  tables  that  are  contained  in  the 
United  States  Government  publication  on  the 
"Population,  Second  Series,  Characteristics  of  the 
Population,  Hawaii."  It  gives  you  the  explanation 
of  the  categories  which  are  used  there. 

Q.  We  have  in  evidence  here,  Mr.  Oshima,  as 
Defendants'  Exhibit  11  a  publication  of  the  United 
States  Department  of  Commerce,  "Population,  Sec- 
ond Series,  Characteristics  of  the  Population  of 
Hawaii."  With  reference  to  Maui  on  certain  pages 
thereof,  is  it  in  comiection  with  that  and  particu- 
larly Maui  that  [273]  the  document  that  you  refer 
to  bears  relationship"?  A.     That's  right. 

Q.  What  is  the  finding  or  statement  of  the  gov- 
ernment in  that  regard'? 

A.  Well,  I  want  to  read  a  section  from  this 
volume  about  the  significance  of  those  occupational 
tables.    "The  socio-economic  group " 
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Mr.  Crockett :     If  the  Court  please,  is  the  witness 

going  to  read,  something  from  that? 
Witness:     I  want  to  quote  from  him. 
Mr.  Crockett:     May  I  be  allowed  to  see  it  first. 

The  Court :    Would  you  point  out  to  Counsel 

Mr.  Resner:     Would  you  point  it  out  to  me  and 

[  will  point  out  to  Mr.  Crockett. 

(Witness  handing  to  Counsel  for  Movants.) 

Mr.  Resner:  Page  179,  Mr.  Crockett— " Signi- 
ficance of  the  Socio-Economic  Groups".  I  might 
explain  to  the  Court  that  there  appears  on  the 
tables  different  occupational  groups,  as  your  Honor 
has  seen — twelve  different  groups  that  are  broken 
down.  This  is  the  Department  of  Commerce  and 
the  Bureau  of  the  Census'  analysis  of  the  signifi- 
cance of  the  breakdown  of  occupational  groups. 

Mr.  Crockett:  If  the  Court  please,  may  I  have 
a  minute  or  so  to  read  it? 

Mr.  Resner:  It  is  two  paragraphs — only  two 
[274]  paragraphs  marked,  Mr.  Crockett. 

Mr.  Crockett:  If  the  Court  please,  we  object  to 
the  reading  of  the  portion  offered  by  Counsel  in 
evidence  as  having  no  bearing  whatever  upon  ques- 
tions before  the  Court — that  it  appears  right  in 
the  opening  paragraph  that  it  is  a  generalization 
dealing  with  the  socio-economic  situation  in  the 
whole  nation  and  not  pertaining  particularly  to  the 
County  of  Maui. 

Mr.  Resner:     I  don't  think  Counsel 
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Mr.  Crockett:  It  has  no  bearing  whatever  upon 
any  issues  in  this  case. 

Mr.  Resner:  I  don't  think  Counsel  means  to 
contend,  your  Honor,  that  Maui  is  not  a  part  of  the 
nation. 

Mr.  Crockett:  I  don't  contend  that  at  all,  but 
I  do  contend  that  the  conditions  may  or  may  not 
})e  different  from  those  existing  elsewhere  in  the 
nation.  I  don't  see  where  this  has  any  bearing  on 
the  issues  of  the  case. 

Mr.  Resner:     This  has  relationship  to  the  signi- 
ficance of  the  tables  in  a  general  application. 
(The  Court  reading  document.) 

The  Court :  If  Counsel  desires  that  in  the  record, 
the  Court  will  overrule  the  objection.  Whatever 
force  and  effect  that  may  have  on  the  question  here 
is  a  problem  I  don't  know.  [275] 

Mr.  Resner :     Would  you  read  that,  Mr.  Oshima  ? 

Witness :  (Reading)  ''The  socio  -  economic 
groupings  are  something  more  than  large  subdivi- 
sions of  the  nation's  labor  force  and  they  are  some- 
thing more  than  mere  summary  groups  constructed 
to  facilitate  the  discussion  of  the  broader  aspects  of 
the  labor  force.  Each  of  them  represents  a  distinc- 
tive part  of  the  labor  force  by  the  use  of  its  owm 
peculiar  characteristics  and  having  its  own  peculiar 
significance." 

And  I  skip  one  line. 

(Reading  further.)  "So  constituted  it  is  evident 
that  each  of  these   groups  represents  not   only  a 
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measure  segment  of  the  nation's  labor  force,  but 
also  a  large  population  group  with  a  somewhat 
distinct  standard  of  living — "  excuse  me — "stand- 
ard of  life  economicalh^,  and  to  a  considerable 
extent,  intellectually  and  socially.  In  some  measure 
also,  each  group  has  characteristic  interests  and 
convictions  as  to  numerous  public  questions — social, 
economic  and  political.  Each  of  them  is  thus  a 
really  distinct  and  highly  significant  social  economic 
group.  Proprietors,  managers  and  officials  form  a 
very  important  and  in  many  respects  a  very  distinct, 
social  economic  group.  They  do  most  of  the  hiring 
and  the  firing.  They  pay  a  relatively  large  propor- 
tion of  the  taxes.  They  largely  control  capital. 
They  largely  determine  (in  normal  times)  what  the 
lines  [276]  and  extent  of  production  shall  be,  and 
with  their  assistance  they  direct  the  work  of  a 
large  portion  of  the  other  workers.  It  is  evident 
that  the  standard  of  living  of  the  proprietors  and 
their  views  on  social  and  economic  questions  fre- 
quently will  be  quite  different  from  those  of  their 
employees."  Page  179. 

Mr.  Eesner:     That  is  all. 

The  Court:  Does  it  say  anything  in  there,  Mr. 
Oshima,  as  to  whether  a  manager  would  be  unable 
to  take  the  same  point  of  view  as  a  laborer  as  to 
whether  he  got  a  punch  on  the  jaw? 

Mr.  Resner:  If  your  Honor  please,  I  think  I 
might  take  exception  to  the  Court's  question. 

The  Court:  All  right.  The  Court  will  withdraw 
the  question,  and  leave  it  for  further  comment. 
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Mr.  Resner:     That  completes  my  examination. 

Cross-Examination 
By  Mr.  Crockett: 

Q.  Mr.  Oshima,  with  regard  to  the  list  which 
you  identified  as  showing  consecutive  years  of  serv- 
ice of  the  grand  jurors,  what  did  you  take  into 
consideration?   What  did  you  mean  by  service? 

Witness :     Service  in  the  panel  of  50. 

Q.     That  is,  on  the  entire  list? 

A.     That's  right. 

Q.  Did  you  make  any  study  of  comparison  of 
persons  who  actually  here  called  to  serve  as  grand 
jurors  [277]  and  who  w^ere  sworn  before  the  Court 
as  grand  jurors?  A.     No,  I  didn't. 

Q.  Did  you  find  that  any  persons  who  had  actu- 
ally served  had  served  any  consecutive  years? 

A.     No,  I  didn't. 

Q.  Did  you  notice  whether  or  not  those  who 
were  included  on  the  list  and  who  had  actually 
served  were  not  included  on  subsequent  lists? 

A.  I  don't  know  that — may  I  have  that  question 
again — I  am  sorry. 

Mr.  Crockett :  Would  you  mind  reading  it.  Miss 
Reporter  ? 

Reporter :  (Reading.)  "Did  you  notice  whether 
or  not  those  who  were  included  on  the  list  and  who 
had  actually  served  were  not  included  on  subsequent 
lists?" 

The  Court:     Do  you  understand  the  question? 

Witness:     No,  I  don't— I  am  sorry. 
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The  Court:  He  means  by  service  that  they  had 
finally  been  drawn  out  of  the  box  and  became  active 
grand  jurors  considering  cases — whether  those  men 
w^ho  had  actually  served  on  the  Grand  Jury  active 
panel  were  returned  to  the  list  on  the  succeeding 
year. 

Witness:  No,  I  won't  know  that — because  I 
didn't  study  the  actual  jury,  those  who  were  selected 
for  jury,  you  see. 

Mr.  Crockett:  In  other  words,  you  were  just 
[278]  looking  at  the  list?  A.     That's  right. 

Q.  And  you  noticed  that  -certain  names  remained 
on  there  for  several  periods  of  years  consecutively'? 

A.  That's  right — have  nothing  to  do  with  the 
members  w^ho  were  selected  out  of  the  50  into  the 
actual  Grand  Jury.  I  had  nothing — I  did  not  study 
individuals  who  were  selected  out  of  the  50  into  the 
Grand  Jury. 

Q.  So  then  it  is  clear  then  that  this  list,  this 
list  that  you  have  made,  or  this  schedule  you  have 
made  simply  refers  to  those  on  the  large  list  as  filed 
by  the  Jury  Commissioners'?  A.     That's  right. 

Mr.  Crockett:  Will  the  Court  permit  me  to  ask 
this  witness  one  or  two  questions  based  upon 
schedules  or  tables  which  were  identified  by  him,  if 
the  Court  please'? 

The  Court:     Does  Counsel  have  any  objection? 

Mr.  Eesner:     No,  Judge. 

Mr.  Crockett:  Referring  to  Table  3,  which  is 
marked  Exhibit  7  and  the  third  group  of  columns 
there — have  you  a  set  of  this,  Mr.  Oshima'? 
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Witness :    Yes,  I  have,  thank  you. 

Q.  The  column  which  is  headed,  ''After  Deduc- 
tions for  Male  Non-Laborers  From  Classes  4-12"— 
may  I  ask  you  again,  Mr.  Oshima,  does  that  total 
of  13,967  include  non-voters,  as  well  as  voters^  [279] 

A.    Yes. 

Q.     And  then  turning  to 

The  Court:  AVhile  you  are  on  that  column  on 
this  table,  is  the  percentage  symbol— you  say  that 
ought  to  come  off?  In  that  column,  it  says  "per 
cent".    That  ought  to  come  off? 

Witness :     Yes,  that  should  be  taken  off. 

The  Court:  Any  objection,  Mr.  Counsel  if  I  just 
mark  it  and  initial  it  as  ouf? 

Mr.  Resner:     I  think  his  Honor  refers  to  this. 

(Indicating.) 

The  Court:  I  see  it  needs  another  treatment — 
the  percent  goes  only  to  this  column.  (Indicating.) 
Look  at  the  way  I  have  marked  it  and  see  if  that— 

Witness:     That's  right. 

The  Court :  You  notice  how  I  have  marked  it  so 
that  the  per  cent  refers  to  the  column  over  which 
my  line  leaves  it  now. 

Mr.  Resner:     That  is   correct. 

Witness :     That  is  correct. 

The  Court:  The  per  cent  belongs  to  one  column. 
It  is  written  too  close. 

Mr.  Resner :     It  belongs  only  to  the  last  column. 

The  Court:     That's  right. 

Mr.  Resner:  "From— 4-12"  has  reference  to  de- 
ductions from  classifications  5  through  12. 
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The  Court :  That  is  right.  That  is  what  I  under- 
stand now.  [280] 

Mr.  Crockett:  Then  in  this  same  table,  that  is, 
the  first  column,  your  total  of  21,865 — as  I  under- 
stand, that  refers  to  male  and  female  workers.  That 
is  including  citizens  and  non-citizens? 

Witness:     That's  right. 

Q.  Does  that  include  as  female  persons,  females 
who  might  be  eligible  to  vote,  but  who  would  not 
be  workers'? 

A.  That's  right.  That  column  will  include  such 
persons. 

Q.  That  is,  women  who  are  not  workers — that 
is,  for  instance,  a  housewife  who  has  no  occupation 
but  who  might  be  eligible  to  vote — is  she  included 
in  those  figures'? 

A.  That's  right.  Well,  that  is  of  course  a  moot 
question  because  to  a  large  extent  I  would  say  they 
would  not  be  included,  but  I  was  thinking  of  the 
category  10,  farm  laborers,  unpaid  family  workers. 
Few  of  such  women  are  included  under  there  be- 
cause the  Census  considers  these  people,  even 
though  they  are  housewives,  helping  out  with  the 
work  of  the  farm,  and  therefore  gainfully  employed, 
although  not  paid.  So  that  it  will  include — but  not 
all — but  it  will  include. 

Q.  Would  it  include  the  wife  of  a  doctor  or 
lawyer '? 

A.  Depends  upon  whether  she  has  any  gainful 
job. 
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Q.     If  she  is  not  gainfully  employed? 

A.     It  will  not.  [281] 

Q.  It  wouldn't  include  the  wife  of  any  ordinary 
laborer  who  was  not  employed  outside — as  I  say, 
not  a  farm  worker?  A.     That's  right. 

Q.  So  that  column  has  no  relation  whatever  to 
the  actual  number  of  voters'? 

A.     No,  no  relation. 

Q.  Now,  referring  to  Table  5 — you  have  the 
column  there  which  is  headed,  "Qualified",  which 
has  a  total  of  12,265.  What  does  that  include  again, 
may  I  ask? 

A.  That  includes,  of  course,  those  individuals 
whom  I  have  divided  into  those  five  categories.  It 
includes  also  such  individuals  who  form  my  defini- 
tion of  qualification,  namely,  citizens;  namely,  male 
and  also  educational  qualification,  which  I  for  this 
purpose  defined  as  four  years  of  school  completed — 
who  would  under  these  major  qualifications  become 
qualified  for  jury  service. 

Q.  In  the  first  column,  you  have  the  total  of 
21,865.  A.     That's  right. 

Q.  And  that  corresponds  with  the  total  of  the 
first  column  on  Table  3  of  21,865? 

A.    Yes,  the  total  does. 

Q.  And  you  just  told  me  that  the  total,  21,865, 
did  not  include  those  women  who  are  housewives, 
not  earning  in  an  occupation,  who  might  otherwise 
be  voters  ?  A.     That 's  right.  [282] 

Q.  Now,  you  say  the  21,865  includes  all  the 
voters  ? 
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A.  No,  I  have  never  said  that  the  21,865  included 
all  the  voters.  That  will  include — the  same  total 
will  include  non-voters  also. 

Q.     The  21,865  will  include  non- voters  also? 

A.     That's   right. 

Q.  But  it  doesn't  include  those  women  who 
might  be  qualified  to  vote  but  not  working? 

A.     That's  right. 

Q.     What  does  your  12,669  apply  to? 

A.     That  first  of  all  api)lies  to  only  males. 

Q.     AVhich  one  is  that? 

A.  That  12,669  which  you  just  mentioned.  Ob- 
viously, you  must  be  a  male  before  3^ou  are  qualified 
for  jury  service — so  that  is  that  column. 

Q.  In  your  figure  for  the  County  of  Maui  did 
you  include  the  persons  who  reside  in  the  leper 
settlement,  Kalawao  ? 

A.     Yes,  these  are  included — about  400  or  so. 

Q.  You  didn't  take  into  consideration  the  fact 
that  persons  in  Kalawao  are  not  subject  to  jviry 
duty  in  this  circuit,  did  you? 

A.  I  was  conscious  of  the  fact,  but  the  division 
of  400  people  into  these  different  categories  would 
be  a  very  difficult  statistical  device  so  that  I  merely 
made  this  assumption  that  the  people  in  Kalawao 
will  be  distributed  in  the  five  categories  in  such  a 
way  that  it  will  not  affect  the  percentage.  [283] 

Q.  In  other  words,  you  have  included  them  in 
the  percentage?  A.     Yes. 

Mr.  Crockett:     That  is  all. 
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j  Further  Eedirect  Examination 

I  By  Mr.  Resner : 

'!      Q.     Is  your  point  in  that  regard  that  they  would 
be   equally   distributed   over   the   classifications   so 
that  the  percentages  would  not  be  changed? 
Witness:     Yes,  so  the  percentages,  which  are  the 
!  important  thing,  will  not  be  changed,  first  of  all; 
secondly,  the  magnitude,  455,  is  so  small  that  even 
i  if  there  is  a  certain  lumping,  which  I  doubt,  in  one 
particular  category,  there  will  be  no  influence  on 
the  statistics  on  the  percentages. 
Mr.  Resner :     That  is  all. 
(Witness  excused.) 

Mr.  Resner:  I  assume,  your  Honor,  that  Mr. 
Oshima  may  be  excused.  I  don't  want  him  again — 
just  from  the  standpoint  of  the  other  side. 

Mr.  Crockett:  We  have  nothing  further  from 
him.  [284] 

AUGUSTINE  POMBO 

having  been  previously  sworn,  resumed  the  stand 
and  testified  as  follows: 

Further  Direct  Examination 
By  Mr.  Resner: 

Q.  Mr.  Pombo,  I  will  come  back  to  you.  We 
were  going  to  have  you  go  over  the  list  and  point 
out  what  you  described 

Witness :  Seventeen  haoles — still  sticking  to  the 
17  haoles. 
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Q.  All  right.  Let's  go  down  the  list.  I  mi?;ht 
say  if  you  could  speak  a  little  slower,  it  would  help 
us  here.  I  think  the  best  way  would  be  to  go  down 
the  list. 

A.  Alfred  S.  Burns  is  a  haole.  Edward  S.  Bow- 
mer  is  a  haole.  Ray  M.  Allen  is  a  haole.  Winford 
Percy 

Q.     Let  me  interrupt  you  here — ^Louis  Sequeira — 

A.     No,  he  is  Portuguese. 

Q.     He  is  a  Caucasian  though. 

A.  Well,  I  don't  know  he  is.  I  don't  know  what 
you  call  him — his  father  came  from  Cape  Verde 
and  his  mother  was  very  much  Portuguese — Cau- 
casian. 

Q.     Yes. 

A.  But  he  is  classed  like  I  am — with  the  Ha- 
waiians,  Chinese — which  I  am  not  sorry  at  all.  As 
a  Jur}^  Commissioner,  a  haole  is  a  haole  and  not 
Portuguese. 

Q.  Let  me  ask  you — Mr.  Sequeira  to  your  knowl- 
edge [285]  is  a  Caucasian"? 

A.  He  is  Portuguese.  I  don't  even  refer  to  this 
Caucasian. 

Q.     He  is  a  Portuguese,  a  Caucasian. 

A.  I  am  so  used  to  be  called  Portuguese  that  I 
have  stuck  to  it. 

The  Court:  The  witness  is  trying  to  tell  you 
something,  Mr.  Resner,  that  you  would  learn  if  you 
lived  here — that  the  Cape  Verde  Portuguese  dif- 
ferentiate themselves  from  the  Mainland  Portu- 
guese. 
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Mr.  Resner:  I  see.  What  I  am  getting  at  is  an 
anthropological  question,  if  your  Honor  please,  and 
I  am  merely  trying  to  determine  whether  Mr. 
Pombo 

Witness:  Anyway,  he  is  not  haole  as  far  as  I 
am  concerned. 

Mr.   Resner:     But  he  is  a  Caucasian? 

A.  He  might  be — I  don't  know  what  they  call 
him.   His  father  is  not  called  a  Portuguese. 

Q.     Is  a  Portuguese  in  your  opinion  a  Caucasian  ? 

A.  Well,  he  is  supposed  to  be  elsewhere,  but  not 
in  Hawaii. 

Q.  I  guess  that  is  about  as  good  an  answer  as 
we  can  get  at  this  point.    Next  is  Mr.  Percy 

A.     Joseph  H.  Trask. 

Q.    Mr.  Percy. 

A.  He  is  haole.  Joseph  H.  Trask  is  haole.  Paul 
A.  Haygood,  haole.  [286] 

Q.     What  about  Mr.  Rezents? 

A.     Portuguese. 

Q.    Mr.  Ayers"? 

A.    He  is  not  haole.    Glenn  H.  Fredholm 

Q.    What  about  Mr.  Haygood? 

A.  He  is  a  haole.  Glenn  H.  Fredholm,  No.  21 — 
H.  S.  Peterson,  he  is  haole. 

Q.    Yes— Manuel  De  Ponte? 

A.  He  is  no  haole.  He  is  Portuguese.  Frank  W. 
Broadbent,  he  is  haole.  James  M.  Fleming,  he  is 
haole. 

Q.     Let  me  stop  you  with  Mr.  Costa. 
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A.     He  is  Portuguese. 

Q.     Mr.  Fleming? 

A.  James  M.  Fleming,  E.  Stanley  Elmore,  Al- 
bert D.  Waterhouse,  Andrew  Moodie,  Robert  P. 
Bruce 

Q.     What  about  Mr.  Feiteira? 

A.     He  is  Portuguese.    Richard  H.  Baldwin 

Q.     AVhat  about  Mr.  English'? 

A.  He  is  not  haole.  He  is  part  haole — he  is 
married  a  Hawaiian  and  he  is  classed 

Q.     What  about  Mr.  Coleman? 

A.  He  is  part-Hawaiian  —  married  to  a  Ha- 
waiian. He  associates  with  them,  not  the  haoles.  He 
is  classed  as  Hawaiian. 

Q.     Mr.   Nunes? 

A.  Portuguese.  Mr.  Richard  H.  Baldwin,  he  is 
a  haole.  Mr.  Albert  Simpson [287] 

Q.     Mr.  Holt? 

A.     Mr.  Holt  not  a  haole — he  is  Hawaiian. 

Q.     Mr.  Plunkett? 

A.  He  is  not  considered  a  haole — he  is  married 
to  a  Hawaiian.    He  is  Hawaiian. 

Q.     Now  we  are  on  Mr.  Simpson. 

A.  Albert  G.  Simpson — he  is  a  haole.  Edward 
H.  Baldwin — he  is  a  haole.    That's  all. 

Q.  Well,  let's  go  down  the  list.  What  about  Mr. 
Goodness  ? 

A.     He  is  no  haole.  His  grandfather  was  a  haole. 

Q.     Mr.  Thompson? 

A.     I  don't  consider  him  a  haole.    He  don't  as- 
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sociate  with  them,  either — not  in  his  official  func- 
tions. 

Q.     Just  what  does  that  mean,  Mr.  Pomho? 

A.  It  is  hard  to  explain  to  you — ^you  don't  live 
in  the  Islands.  If  you  lived  here,  you  would  find 
out. 

Q.     I  am  seeking  information. 

A.    Well,  we  are  brought  up  that  w^ay. 

Q.    What  about  Mr.  Friel? 

A.     He  is  not  a  haole. 

Q.     What  is  he  to  you? 

A.  More  Haw^aiian  than  anything  else — very 
little  haole,  if  any. 

Q.     What  about  Mr.  Charles  E.  Morris? 

A.  Oh,  I  forgot  that — I  am  sorry.  What  num- 
ber is  that?  [288] 

Q.    48. 

A.  Oh,  I  didn't  turn  it.  Yes,  he  is  haole.  I 
worked  for  him — know^  him. 

Q.    Kenneth  Auld?  A.     Not  haole. 

Q.     You  know  w^hat  he  is  ?  A.     No,  no  idea. 

Q.     Paul  Reinhart? 

A.     Paul  Reinhart — I  got  no  idea. 

Q.    He  may  be? 

A.    He  may  be  a  haole  by  the  name. 

Q.  Let  me  ask  you  this — going  over  that  list 
and  describing  as  you  have  those  who  are  haole,  so- 
called,  and  the  number  that  you  have  now  definitely 
described  on  the  list,  how  does  that  compare  with 
the  population  as  a  whole  of  Maui  with  regard  to 
the  number  of  haoles  there  are  on  Maui? 
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A.     There  are  not  very  many. 

Q.     Do  you  know  approximately  how  many? 

A.     No,  I  got  no  idea. 

Q.  Would  it  be  more  than  two  or  three  thou- 
sand? A.     I  got  no  idea. 

Q.  Would  you  say  that  the  Grand  Jury  has  an 
overwhelming  representation  of  haoles  on  it? 

A.     No,  I  don't  think  so. 

Q.  By  comparison  with  the  population,  by  com- 
parison with  their  number  in  the  population? 

A.  Out  of  the  50  that  we  have  to  pick  on,  we 
got  [289]  very  few  haoles— 17. 

Q.  The  question  is  this — not  on  the  list  of  50, 
but  assuming  that — I  don't  know  whether  there  are 
17  or  more,  now.  We  will  have  to  go  through  the 
record  and  add  them  up.  But  is  there  a  greater 
percentage  of  haoles  on  the  Grand  Jury  than  there 
are  haoles  in  the  population  of  Maui? 

A.     I  wouldn't  know. 

The  Court:  Did  you  pick  them  because  they 
were  haoles? 

Witness :  No,  I  pick  them  because  I  want  to  give 
them  something  to  do — if  they  want  a  chance  to 
run  the  country 

The  Court:  Did  you  pick  them  because  of  their 
fairness  ? 

Witness:  Because  they  are  fair.  They  are  in 
court — they  have  to  be  fair.  There  is  another  jury — 
in  case  it  don't  go  right  on  the  Grand  Jury,  the 
trial  jury  is  waiting  for  them. 
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Mr.  Resner :  What  did  you  mean  a  moment  ago 
— 3^ou  said  they  wanted  a  chance  to  run  the  country  ? 

A.     Well,  they  do  run  the  country. 

Q.     How  do  you  mean  that? 

A,  The  majority — lots  of  these — the  Baldwins — 
they  own  the  place. 

Q.     I  see. 

A.  And  if  they  want  to  run  politics,  just  as  well 
give  them  something  to  do  in  courts.  They  can't 
[290]  run  it  in  here  because  the  population  getting 
too  independent. 

Q.  Let  me  ask  you  this — if  there  are  17  haoles 
on  this  list  of  50 — that  amounts  to  35% — is  35%  of 
the  population  of  Maui  haole? 

A.     I  wouldn't  know. 

Q.  Let  me  ask  you  this,  to  go  back  over  these 
names  again,  starting  where  we  left  off 

A.    What  number  ? 

Q.     No.  7,  Mr.  Cornwell.   Do  you  know  him? 

A.     Yes.    His  grandfather  was  a  haole. 

Q.     I  see.  Do  you  know  where  the  boy  works  ? 

A.  I  see  him  driving  this  truck  for  the  Air 
Ways. 

Q.     No.  8  is  Yong  Kam  Chew,  who  is  Chinese. 

A.    Yes. 

Q.     You  know  him?  A.     I  know  him. 

Q.     You  felt  he  was  qualified? 

A.     He  is  a  fair  Chinaman. 

Q.     No.  9  is  Ray  Allen.  A.     Yes. 

Q.  And  he  is  manager  of  Wailuku  Sugar  Com- 
pany ?  A.     Yes. 
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Q.     You  know  him  personally? 

A.     I  know  him. 

Q.     Xo.  10  is  Wai  Ken  Tom.   Do  you  know  him? 

A.     I  do. 

Q.     He  is  Chinese  ?  [291]  A.     Yes. 

Q.     And  you  consider  him 1 

A.     A  good  juryman. 

Q.  ^lost  of  these  that  we  have  gone  over  now.  or 
most  of  them  on  the  jiuy  list  as  a  whole — that  is, 
30  of  them  didn't  return  questionnaii'es.  Mr.  Pombo. 
Out  of  the  50,  20  had  questionnaires :  30  did  not. 
Of  the  other  30,  did  you  know  them  pei*sonally? 

A.  I  know  a  majority  of  the  fellows.  A  lot  of 
them  don't  send  questionnaires,  we  put  them  on 
anyhow  if  I  know  them. 

Q.     You  put  them  on  if  you  know  them? 

A.  Yes.  If  I  submit  their  name  to  the  board  and 
if  the  other  commissioners  want  them,  they  put 
him  in. 

Q.  Would  you  put  on  a  pei*son  that  you  did  not 
know? 

A.  I  would  find  out.  In  my  work.  I  go  over  the 
Island  quite  a  bit  and  I  usually  check  up,  find  out 
who  he  is. 

Q.  Would  you  put  anyone  on  the  Grand  Jury 
that  you  didn't  know  personally? 

A.  No,  not  exactly.  If  he  has  friends  that  know 
him  well  and  they  say  he  is  a  good  man,  we  take  a 
chance. 

Q.     If  you  knew  nothing  about  a  person,  but  you 
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found   him    otherwise   qualified    according   to    age, 
citizenship,  residence,  sex,  schooling  and  so  on  and 
so   forth,   but  you   knew   nothing   else   about   him, 
would  you  put  him  on  the  jury? 

A.     If  I  couldn't  find  another  man  for  the  jury 
that  would  be  qualified,  I  would  put  him  on. 

Q.     As  against  the  man  you  know? 

A.     If  I  can  get  one  that  I  know  is  good,  I  put 
him  on. 

Q.     Here  is  Mr.  Ezell.    You  know  him? 

A.     I  don't  know  him  very  well.  I  know  who  he  is 
married  to. 

Q.     You  know  he  is  working  for  the  air  lines? 

A.     Yes,  I  know  he  is  working  for  the  air  lines. 

Q.     Do  you  know  Mr.  Sequeira? 

A.     Yes,  I  know  him  well. 

Q.     He  is  a  friend  of  yours  ? 

A.     I  went  to  school  with  him. 

Q.     You  know  Mr.  Percy  ?  A.     I  know  him. 

Q.     What  does  he  do? 

A.     He  used  to  w^ork  with  the  air  base  at  Kahului. 

Q.    You  know  him  well? 

A.     I  know  him  well. 

Q.    Mr.  Nakamoto? 

A.     I  think  I  do — I  am  not  sure. 

Q.     Do  you  know  what  he  does?  A.     No. 

Q.     Irving  Maeda?  [293]  A.     I  know  him. 

Q.     What  does  he  do? 

A.     He  is  an  accountant  for  these  different  stores 
that  thev  handle. 
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Q.     Do  you  know  Mr.  Trask? 

A.     Yes,  I  do. 

Q.     What  does  he  do*? 

A.     He  is  up  in  Paia — Bank  of  Hawaii. 

Q.     Ernest  Rezents,  you  know  him? 

A.     I  know  him. 

Q.     And  you  know  what  he  does'? 

A.  To  tell  you  the  truth,  I  think  he  runs  a — 
fireman — or  locomotive  or  something. 

Q.     Do  you  know  Mr.  Ayers? 

A.     Yes,  I  do.   Know  his  family. 

Q.     And  he  is  employed  where? 

A.     I  don't  know.   I  don't  know  where  he  works. 

Q.     Mr.  Haygood? 

A.  I  don't  know  him.  He  is  down  Coca-Cola 
plant. 

Q.     Mr.  Saka? 

A.     I  am  not  sure  whether  I  do  or  not. 

Q.     Mr.  Fredholm?  A.     I  know  who  he  is. 

Q.     What  does  he  do? 

A.  He  is  down  Kahului  Railroad,  charge  of 
trucking,  I  think. 

Q.  Do  you  know  who  is  the  owner  of  the  Ka- 
hului Railroad?  [294] 

A.  That  is  a  corporation.  The  Baldwins  prac- 
tically control  that. 

Q.     Do  you  know  Mr.  Peterson? 

A.     Yes,  I  do. 

Q.     What  does  he  do? 
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A.  He  is  manager  of  the  Puunene  Store  at  Ka- 
hului. 

Q.     Do  you  know  who  owns  that  store? 

A.     I  do— A  &  B. 

Q.     Now,  Manuel  De  Ponte — do  you  know  him? 

A.    Yes,  I  do. 

Q.     What  does  he  do? 

A.  Well,  I  don't  know  whether  he  is  connected 
with  the  Personnel  Department — he  got  demoted 
now — running  a  booze  joint  now. 

Q.     Which  Personnel  Department? 

A.  Kahului  Railroad — they  put  somebody  over 
him. 

Q.     Mr.  Broadbent? 

A.     Yes,  I  know  him.   He  is  with  the  H.  C.  &  S. 

Q.     As  an  assistant  manager? 

A.     They  say  he  is — I  don't  know. 

Q.  Mr.  Ajifu — he  was  the  Japanese  boy  who 
was  liurt  in  the  war?  A.     Yes. 

Q.     Mr.  Alu?  A.     I  know  him. 

Q.    What  does  he  do? 

A.  I  think  he  still  connected  with  H.  C.  &  S. 
machine  shop.  [295] 

Q.    And  Mr.  Jack  Costa? 

A.    He  still  with  H.  C.  &  S. 

Q.    What  does  he  do? 

A.     I  don't  know  if  he  is  the  electrician. 

Q.     You   know  him?  A.     I   know   him. 

Q.    You  know  James  Fleming? 

A.     I  know  him.   He  is  a  hunter — likes  to  hunt. 
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Q.    He  is  manager  of  the  Shell  Oil? 

A.     Yes. 

Q.     Do  you  know  E.  Stanley  Elmore? 

A.    Yes,  I  do. 

Q.     What  does  he  do? 

A.  He  used  to  be  an  undertaker  and  now  auto- 
mobile man. 

Q.     And  Albert  AYaterhouse  ? 

A.  Know  him,  but  never  talked  to  him — up  in 
Paia. 

Q.    Maui  Agricultural?  A.    Yes. 

Q.     Do  you  know  what  he  is  there? 

A.     No,  I  got  no  idea. 

Q.     Mr.  Feiteira,  you  know  him? 

A.     I  know  him. 

Q.     What  does  he  do? 

A.  I  don't  know  what  he  does.  I  know  he  works 
Maui  Agricultural  Company. 

Q.     And  have  you  known  him  a  long  time?  [296] 

A.     Yes,  I  have. 

Q.    Andrew  Moodie? 

A.  He  is  manager  of  the  Paia  Store — Maui  Ag- 
ricultural Store. 

Q.     I  beg  your  pardon? 

A.  He  is  manager  of  the  Paia  Store — Maui  Ag- 
ricultural Store. 

Q.  Do  you  know  who  is  the  owner  of  Maui  Ag- 
ricultural Company  ? 

A.     I  think  it  is  A  &  B. 

Q.  With  regard  to  Robert  P.  Bruce,  do  you 
know  him  ?  A.     Yes,  I  do. 
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Q.  And  he  is  the  manager  of  the  East  Maui 
Irrigation  Company? 

A.  I  don't  know  if  they  gave  him  a  title.  He 
is  in  charge  of  water,  I  know. 

Q.     Do  you  know  Mr.  H.  W.  English? 

A.     Yes,  I  do — very  well. 

Q.     What  does  Mr.  English  do? 

A.  He  is  head  of  the  automobile  division,  Paia 
— Maui  Agricultural  Company. 

Q.     Maui  Agricultural  Company?  A.     Yes. 

Q.     Do  you  know  Mr.  Gottlieb  Coleman? 

A.    Yes,  I  do. 

Q.    What  does  Mr.  Coleman  do? 

A.  Tractor  department,  Maui  Agricultural  Com- 
pany. [297] 

Q.     Do  you  know  what  he  does  there?' 

A.     Seems  to  me  he  does  repair  work. 

Q.     Do  you  know  Mr.  Edmund  Nunes? 

A.    Yes,  I  do. 

Q.    You  know  him  personally  ? 

A.    Yes,  I  do. 

Q.  And  he  is  the  District  Overseer  of  Maui 
County  ?  A.     Yes. 

Q.     And  you  know  Mr.  Richard  H.  Baldwin? 

A.     Yes,  I  do. 

Q.     And  you  know  what  he  does  ?' 

A.    He  is  manager  of  his  father's  ranch. 

Q.    And  you  know  Mr.   Anthony  A.   Tarn? 

A.     Not  very  much.    Know  who  he  is. 

Q.     Is  he  a  farmer? 

A.     Got  no  idea  what  he  does. 
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Q.     Walter  W.   Holt? 

A.  I  know  him.  He  is  with  the  Board  of  Ag- 
riculture and  Forestry — a  good  juror. 

Q.     Edwin  K.  Muroki — do  you  know  him? 

A.     I  think  I  do,  but  I  don't  remember  the  name. 

Q.     You  don't  know  much  about  himf 

A.     I  don't  know  much  about  him. 

Q.     Mr.  John  Plunkett,  you  know  him? 

A.     Yes,  I  do. 

Q.     What  does  Mr.  Plunkett  do? 

A.  He  is  head  of  the  Water  Department  out 
there. 

Q.     For  East  Maui  Irrigation  Company?  [298] 

A.     Yes,  East  Maui  Irrigation  Company. 

Q.     And  Mr.  Albert  Simj^son? 

A.     I  think  he  works  for  Fagan. 

Q.     He  is  the  vice-president  of  Hana  Hotel?' 

A.  I  don't  know  what  he  is,  but  I  see  him  there 
in  the  Hana  Hotel. 

Q.  I  see.  And  Mr.  Edward  H.  Baldwin — do  you 
know  him?  A,     I  know  him. 

Q.     What  does  he  do? 

A.  He  runs  his  own, ranch  out  there  at  Ulupa- 
lakua. 

Q.     Mr.  Henry  S.  S.  Fong? 

A.     Up  at  Kula.   He  is  in  contracting  right  now. 

Q.     Do  you  know  him  ?  A.     I  do. 

Q.     Charles  Groodness,  do  you  know  him?' 

A.     I  know  him. 

Q.    What  does  Mr.  Goodness  do? 
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A.  He  used  to  work  with  the  County.  I  don't 
know  what  he  does  now. 

Q.     Mr.  Charles  E.  Thompson? 

A.  He  is  farming — been  raising  hogs  and  cat- 
tle for  a  long  time. 

Q.     You  know  him,  too? 

A.     I  do — a  good  democrat. 

Q.     A  good  democrat?  A.     Oh,  yes. 

Q.  Any  other  good  democrats  on  this,  Mr. 
Pombo?  [299] 

A.  Not  very  many — most  of  them  turning  re- 
publican. 

Q.     I  take  it  you  are  still  a  good  democrat? 

A.  I  am  still  a  good  democrat.  I  will  never 
turn. 

Q.     Mr.  Stanley  C.  Friel— do  you  know  him? 

A.     I  know  him. 

Q.    What  does  he  do? 

A.     Connected  with  CPC. 

Q.     What  is  that? 

A.     California  Packing  Corporation. 

Q.  Oh,  yes — at  least  so  it  is  called  in  California. 
Charles  E.  Morris — do  you  know  him? 

A.     He  is  over  Molokai. 

Q.    What  does  he  do? 

A.    Runs  a  show  house  over  there. 

The  Court:  He  is  the  "Mayor  of  Kaunaka- 
kai"? 

Witness:  Yes,  hard  boiled — I  worked  for  him 
once  here. 
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Mr.  Resner:     Kenneth  Auld? 

A.     He  is  over  Molokai. 

Q.     And  what  does  he  do*? 

A.  Good  football  player.  He  works  for  the 
pineapple  people  there. 

Q.     Is  he  a  department  superintendent? 

A.     I  wouldn't  know. 

Q.     Which  company? 

A.     I  don't  know  w^ho  he  works  for. 

Q.     Paul  Reinhart?  A.     I  don't  know.  [300] 

Q.  He  is  listed  as  an  assistant  superintendent 
of  Libby,  McNeill  &  Libby.  You  don't  know  him 
at  all? 

A.     No.    I  probably  seen  him  campaigning. 

Q.  Yes.  How  many  democrats  w^ould  you  say 
there  are  on  this  jury?  A.     I  wouldn't  know. 

Q.     Do  you  know  approximately? 

A.  Well,  I  know  Charlie  Thompson  well.  He 
is  one  of  them.  The  rest  of  them — they  blow  hot 
and  cold  the  same  time. 

Q.     The  rest  of  them  you  cannot  be  sure  of? 

A.     Not  sure  of. 

The  Court:  Is  that  because  they  are  independ- 
ently minded  or  because  they  have  somebody  else's 
color? 

Witness:  I  don't  know.  I  think  they  are  look- 
ing to  see  w^ho  is  handing  out  the  most  money. 

The  Court:     Oh,  I  see. 

Mr.  Resner:  Mr.  Pombo,  with  regard  to  farm 
workers  on  this  jury,  there  are  no  farm  workers  on 
it,  are  there? 
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Witness:  I  wouldn't  know  whether  there  are 
any  or  not. 

Q.     Can  you  point  one  out  to  me — farm  laborer? 

A.     I  wouldn't  know. 

Q.  Are  you  familiar  with  the  fact  that,  Mr. 
Pombo,  there  are  close  to  9,000  farm  laborers  here 
in  Maui?  [301] 

A.     9,000?   Where  are  they  all  situated? 

Q.     I  am  asking  you  that  fact. 

A.  The  only  farms  are  in  Kula,  and  they  are 
not  very  many. 

Q.  Farm  laborers  include  persons  in  the  pine- 
apple and  plantations  and  mills. 

A.  Oh,  what  I  meant  by  farmers — those  fellows 
who  plant  cabbages  and  all  that  stuff. 

Q.  No,  the  term  is  used  to  mean  those  persons 
who  work  in  the  fields  and  mills.  Is  one  of  those 
persons  who  w^ork  in  the  fields  and  mills — pineapple 
and  sugar — do  you  know  any  among  these  50  on  the 
list  who  are  in  that  classification? 

A.  My  friend,  the  union  man.  He  is  working 
for  Wailuku  Sugar.  He  is  not  a  farmer.  I  don't 
know  whether  you  call  them  farmers.  We  don't 
call  them  farmers. 

Q.  I  am  merely  giving  you  the  description  as 
used  by  the  Census,  Mr.  Pombo. 

A.  I  don't  know.  I  would  have  to  look  over 
the  questionnaires  to  check  up  on  them. 

Q.    Here  are  20  of  them. 

(Counsel  for  Movants  handing  to  Witness.) 

Q.    20  out  of  50.  A.     There  is  50  here. 
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Q.  I  understand,  but  you  don't  have  question- 
naires for  30  of  them.  [302] 

The  Court :  Well,  this  research  is  obviously  going 
to  take  the  witness  a  little  time.  We  had  better  de- 
clare a  recess  between  now  and  tomorrow  morning. 

Witness:     Are  you  closing  up  shop? 
.  The  Court :     We  are  closing  up  shop,  Mr.  Pombo  ? 

Mr.  Resner:  Well,  the  point  is,  Mr.  Pombo, 
between  now  and  tomorrow — we  have  union  hours 
in  court — between  now  and  tomorrow,  if  you  would 
look  at  that  list  and  see  on  this  last  question  of 
farm  laborers,  and  if  you  would  remember  to  think 
over  the  50  of  any  such  persons  that  you  know  are 
farm  laborers. 

The  Court:  We  will  take  a  recess  until  nine 
o'clock  tomorrow  morning. 

(The  Second  Circuit  Court  adjourned  at  3:57 
p.m.)  [303] 

Wednesday,  September  17th,  1947,  9 :00  A.M. 

Deputy  Clerk:  Criminal  No.  2412,  Territory  of 
Hawaii,  vs.  Abraham  Makekau,  et  al.,  and  Criminal 
No.  2413,  Territory  of  Hawaii  vs.  Diego  Barbosa, 
et  al. 

The  Court:  Does  Counsel  assure  the  Court  that 
the  defendants  are  present? 

Mr.  Resner:     I  think  they  are,  your  Honor. 

Mr.  Crockett:  The  Prosecution  is  ready  to  pro- 
ceed, if  the  Court  please. 

Mr.  Resner:     Mr.  Pombo. 
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having  been  previously  sworn,  resumed  the  stand 
and  testified  as  follows: 

Further  Direct  Examination 
By  Mr.  Resner : 

Q.  Mr.  Pombo,  of  the  labor  force — that  is,  peo- 
ple who  are  considered  as  workers  in  Maui  County, 
what  percentage  of  them  is  Filipino,  to  your  knowl- 
edge? 

Witness:     You  mean  in  the  plantations'? 

Q.     In  the  plantations,  in  the  canneries? 

A.     I  have  got  no  idea. 

Q.     In  the  fields  and  things  of  that  character? 

A.     I  have  got  no  idea.  [304] 

Q.  Would  you  say  as  many  as  50%  of  the  labor- 
ing force? 

A.     I,  wouldn't  even  try  to  guess  it. 

Q.    Have  you  got  any  idea? 

A.     No,  I  have  never  gone  into  that  any  time. 

Q.  Well,  would  you  say  that  a  substantial  num- 
ber of  the  workers  are  Filipinos  ? 

A.     Oh,  yes,  I  would  say  that. 

Q.  Let  me  ask  you  this,  Mr.  Pombo.  Is  there 
a  Filipino  on  the  present  Grand  Jury? 

A.    No. 

Q.  Within  your  recollection,  has  there  ever  been 
a  Filipino  on  the  Grand  Juryf  A.     No. 

Q.  Has  there  ever  been  a  Filipino  called  for  the 
Grand  Jury  panel  list  of  50  within  your  knowl- 
edge ?  A.    No. 
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and  on  the  following  sheet,  there  are  among  the 
Fihpino  women  a  total  of  84  registered  voters  in 
1946.  Did  you  send  any  questionnaires  out  to  the 
prospective  grand  juroi*s,  or  jurors  for  that  mat- 
ter, in  the  year  1946  for  use  in  selecting  the  1947 
jury? 

A.     The  Judge's  secretaiy  is  doing  it  now. 

Q.  Xo.  the  question  is  whether  in  1946,  last  year, 
you  sent  questionnaires  out  to  these  different  pre- 
cincts thi-oughout  the  Coimty  for  use  in  selecting 
a  Grand  Jiuy  for  1947.    Did  you  do  that? 

A.     I  don't  remember  using  the  1946 

The  Court :  He  means — were  questionnaires  sent 
out  last  year  before  you  began  to  work  on  select- 
ing your  jury? 

Witness :  Oh.  yes.  TTe  sent  out  questionnaires 
before  we  began  to  work. 

Mr.  Resner:  Xow.  in  1946  you  sent  question- 
naires out  throughout  the  County? 

A.    Yes. 

Q.  For  their  returns  to  see  who  might  be  eligible 
to  seiwe  as  jurors  this  year,  is  that  right? 

A.     Yes. 

Q.  Did  you  examine  those  questionnaires  when 
they  came  back,  Mr.  Pombo  ? 

A.     TTe  go  through  every  one.  [308] 

Q.  Did  you  observe  in  those  questiomiaires  the 
names  of  qualified  Filipino  pei*sons  ? 

A.  No.  I  didn't.  I  don't  know  whether  we  have 
sent  any  to  Filipinos.    I  don't  quite  remember. 
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Q.  I  have  in  my  hand,  Mr.  Pombo,  a  file  which 
is  called,  "19th  Precinct,  Haiku."  Have  you  ever 
seen  this  file  before'? 

A.     Yes,  I  guess  I  have. 

Q.     Well,  do  you  know  without  guessing  ? 

A.    Yes,  I  have. 

Q.     When  did  you  see  it  last? 

A.  When  we  were — when  we  got  to  work  select- 
ing the  jury. 

Q.  Let's  go  through  it.  I  find  here  an  affidavit 
returned  on  October  8th,  1946 — and  that  is  about 
the  time  you  were  selecting  the  Grand  Jury 

A.     October  he  sent  it  in  ? 

Q.  October  8th,  1946.  Is  that  about  the  time 
you  were  selecting  the  Grand  Jury? 

A.  No,  let  me  see.  No,  this  goes  out  way  ahead 
of  time — wait  a  minute — after  this  comes  in 

Q.  When  did  you  meet  to  select  the  jury  for 
the  last  time  ? 

A.     I  don't  quite  remember  how  many  times. 

Q.  I  know  you  said  you  met  a  number  of  times. 
When  was  the  time  you  met  to  select  the  list  of  50  ? 

A.    Every  time  we  sat,  we  selected  some. 

Q.    And  when  was  the  last  time  you  sat  ?  [309] 

A.  I  don't  know.  Judge  Wirtz  mentioned  the 
dates,  yesterday.   He  has  got  the  dates. 

Q.  Yesterday  Judge  Wirtz  said  that  the  work 
was  completed  on  December  11th,  1946. 

A.  If  he  said  it,  he  is  right  because  he  keeps 
the  record. 
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Q.  Have  you  ever  studied  the  registration  lists 
to  find  out  whether  there  are  Filipinos  qualified 
to  serve  as  jurors,  Grand  Jurors? 

A.     Just  very  few. 

Q.     Just  very  few?  A.     Just  very  few. 

Q.    Have  you  any  idea  how  many? 

A.  No,  couldn't  tell  you  offhand.  The  average 
Filipino — I  think  we  would  have  to  call  him  in  and 
talk  to  him  ourselves  rather  than  look  through  a 
questionnaire.  They  smart  fellows,  but  lot  of  [305] 
them  hardly  speak  English. 

Q.  Well,  did  you  ever  make  any  effort  to  get 
a  Filipino  on  the  Grand  Jury? 

A.  Well,  we  tried  to  get  them,  but  we  figured 
until  a  lot  of  them  joined — I  mean  just  became 
citizens.    A  lot  of  them  are  pretty  smart  fellows. 

Q.  What  efforts  did  you  make  to  get  Filipinos 
on  any  of  the  Grand  Juries? 

A.  We  didn't  go  out  of  our  way  to  get  any  of 
them. 

Q.  I  want  to  show  you,  Mr.  Pombo,  the  Defend- 
ants' Exhibit  17.   This  is  a  list  of  registered  voters. 

A.    What  year. 

Q.     1946. 

A.  Well,  the  list  that  we  selected,  the  list  in 
the  questionnaires,  the  present  questionnaires,  was 
selected  from  the  1944  list — election  list. 

Q.     The  present  Grand  Jury? 

A.     The  present  Grand  Jury. 

Q.    Was  selected ? 
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A.     I  am  pretty  sure  of  that. 

Q.    From  the  1944  list?  A.    Yes. 

Q.     Of  registered  voters'? 

A.  Yes.  Because  we  began  to  pick  our  jurymen 
sometime  in  September.  [306] 

Q.     Of  wliat  year?  A.     Of  last  year. 

Q.  You  started  to  pick  your  Grand  Jury  in  Sep- 
tember of  1946?  A.     Yes. 

Q.     And  you  used  what  sources  for  that  ? 

A.     1944  general  election  list. 

Q.     1944  general  election  list?  A.    Yes. 

Q.    And  there  was  no  1945  list? 

A.     No.    There  is  no  election  in  1945. 

Q.  There  was  no  election  in  1945.  All  right. 
Let  me  point  out  something  here  to  you  Mr.  Pombo. 
In  the  1st  precinct,  Lanai  City,  there  are  18  Fili- 
pino males  as  registered  citizens.  A.     Yes. 

Q.  In  Honolua,  there  is  one.  In  Mala,  there  are 
six.  In  Kam  III  there  are  four.  In  Wailuku  Ele- 
mentary School,  there  are  four.  In  lao  Elemen- 
tary School,  there  are  four.  In  Piihana,  there 
is  one.  In  Papohaku,  there  are  four.  In  Waihee, 
there  is  one.  In  Kahului,  there  are  three.  In  Puun- 
ene,  there  are  13.  Spreckelsville,  one.  Lower  Paia, 
three.  Upper  Paia,  7.  Keahua,  one.  Haiku,  12. 
Huelo,  two.  Keane,  one.  Hana,  three.  Kipahulu, 
one.  In  Keokeo,  there  are  four.  In  Kihei,  there 
is  one.  In  Pukoo,  one.  In  Kaunakakai,  there  are 
three.  In  Maunaloa,  four — a  total  of  103  men.  [307] 

A.     That  is  the  1946  list? 

Q.     The  1946  list,  yes.    That  is  just  the  men — 
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and  on  the  following  sheet,  there  are  among  the 
Filipino  women  a  total  of  84  registered  voters  in 
1946.  Did  you  send  any  questionnaires  out  to  the 
prospective  grand  jurors,  or  jurors  for  that  mat- 
ter, in  the  year  1946  for  use  in  selecting  the  1947 
jury? 

A.     The  Judge's  secretary  is  doing  it  now. 

Q.  No,  the  question  is  whether  in  1946,  last  year, 
you  sent  questionnaires  out  to  these  different  pre- 
cincts throughout  the  County  for  use  in  selecting 
a  Grand  Jury  for  1947.   Did  you  do  thaf? 

A.     I  don't  remember  using  the  1946 

The  Court :  He  means — ^were  questionnaires  sent 
out  last  year  before  you  began  to  work  on  select- 
ing your  jury? 

Witness:  Oh,  yes.  We  sent  out  questionnaires 
before  we  began  to  work. 

Mr.  Resner:  Now,  in  1946  you  sent  question- 
naires out  throughout  the  County? 

A.    Yes. 

Q.  For  their  returns  to  see  who  might  be  eligible 
to  serve  as  jurors  this  year,  is  that  right? 

A.    Yes. 

Q.  Did  you  examine  those  questionnaires  when 
they  came  back,  Mr.  Pombo  ? 

A.     We  go  through  every  one.  [308] 

Q.  Did  you  observe  in  those  questionnaires  the 
names  of  qualified  Filipino  persons  ? 

A.  No,  I  didn't.  I  don't  know  whether  we  have 
sent  any  to  Filipinos.    I  don't  quite  remember. 
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Q.  I  have  in  my  hand,  Mr.  Pombo,  a  file  which 
is  called,  "19th  Precinct,  Haiku."  Have  you  ever 
seen  this  file  before? 

A.    Yes,  I  guess  I  have. 

Q.     Well,  do  you  know  without  guessing  ? 

A.    Yes,  I  have. 

Q.     When  did  you  see  it  last? 

A.  When  we  were — when  we  got  to  work  select- 
ing the  jury. 

Q.  Let's  go  through  it.  I  find  here  an  affidavit 
returned  on  October  8th,  1946 — and  that  is  about 
the  time  you  were  selecting  the  Grand  Jury 

A.     October  he  sent  it  in  ? 

Q.  October  8th,  1946.  Is  that  about  the  time 
you  were  selecting  the  Grand  Jury? 

A.  No,  let  me  see.  No,  this  goes  out  way  ahead 
of  time — w^ait  a  minute — after  this  comes  in 

Q.  When  did  you  meet  to  select  the  jury  for 
the  last  time  ? 

A.     I  don't  quite  remember  how  many  times. 

Q.  I  know  you  said  you  met  a  number  of  times. 
When  was  the  time  you  met  to  select  the  list  of  50  ? 

A.    Every  time  we  sat,  we  selected  some. 

Q.    And  when  was  the  last  time  you  sat  ?  [309] 

A.  I  don't  know.  Judge  Wirtz  mentioned  the 
dates,  yesterday.   He  has  got  the  dates. 

Q.  Yesterday  Judge  Wirtz  said  that  the  work 
was  completed  on  December  11th,  1946. 

A.  If  he  said  it,  he  is  right  because  he  keej^s 
the  record. 


848  W.  D.  Ackerman  etc.,  et  al. 

(Testimony  of  Augustine  Pombo.) 

Q.  Now  this  questionnaire  was  returned  on  Oc- 
tober 8th,  1946,  two  months  before  the  work  was 
completed.   You  see  October  8th,  1946? 

A.     Yes. 

Q.  Returned  it  before  October  8th,  1946.  This 
gentleman  filled  it  out  on  the  28th  of  September, 
1946,  and  this  shows  that  a  voter  by  the  name  of 
Joseph  Dias  Barona,  who  was  born  at  Hilo,  Ha- 
waii, on  October  8th,  1918,  was  27  years  old,  and 
has  been  in  the  Territoiy  all  of  his  life,  and  is  mar- 
ried and  is  a  Filipino  by  origin — at  least  his  father 
and  mother  are — and  that  he  is  employed  as  a  chauf- 
feur at  the  Naval  Air  Station  and  that  his  occupa- 
tion was  laborer  and  truck  driver,  and  he  was  a 
student  at  St.  Anthony's  School  and  finished  the 
9th  grade — did  you  investigate  that  man  for  Grand 
Jury  service — duty? 

A.  We  probably  did.  We  have  had  others  a 
whole  lot  better  than  he  was. 

Q.     Others  of  Filipino  nationality? 

A.  No,  Mr.  Resner,  I  would  like  to — we  going 
through  a  lot  of  trouble  in  going  out  picking  [310] 
nationalities.  I  can  cut  that  off  short.  I  don't  pick 
a  man  by  his  nationality.  I  pick  a  man  on  his  mer- 
its. If  I  going  over  the  questiomiaires,  if  I  think 
he  is  a  good  man,  regardless  of  whether  he  is  Japa- 
nese, Portuguese  or  haole,  I  ask  the  rest  of  the  Jury 
Commission  to  include  him  in  the  list. 

Q.  How  do  you  explain  the  fact  that  there  has 
never  been  a  Filipino  serving  as  a  grand  juror  on 
Maui?  A.    We  haven't  come  to  it. 
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Q.     Why  not? 

A.  He  is  just  as  well  a  citizen  as  anybody  else 
— I  don't  consider  him  a  Filipino  either — we  just 
haven't.  Only  50  in  the  Grand  Jury  out  of  how 
many  voters  in  1945.  Pretty  hard  to  put  them  all 
on  the  Grand  Jury. 

Q.  Yes,  but  why  is  it  that  with  a  substantial 
portion  of  the  labor  force  of  Maui  Filipino — and 
of  course  you  recognize  that  the  Grand  Jury  is 
sui)posed  to  be  a  cross-section  and  representative  of 
the  community?  A.     Well,  it  is. 

Q.  It  is  supposed  to  represent  all  the  groups 
in  the  community.  A.     It  is. 

Q.  And  a  large  group  of  the  conmiunity  is  Fili- 
pino. 

A.  I  don't  consider  that.  I  don't  draw  the  color 
line.  You  are  a  haole,  you  might  do  it — I  don't. 

Q.     I  am  just  trying  to  get  the  record  straight. 

A.  I  pick  a  man  on  his  merits.  If  he  is  a  Ha- 
waiian, Portuguese  or  Japanese — don't  make  any 
difference  to  me. 

Q.     Try  to  answer  the  question,  Mr.  Pombo. 

A.     We  just  didn't  come  to  him. 

Q.  A  substantial  portion  of  the  population  of 
Maui  is  Filipino,  isn't  it? 

A.     Might  be,  I  am  not  sure. 

Q.  There  isn't  any  question  in  your  mind  about 
it? 

A.  I  haven't  looked  at  it.  I  can't  give  you  any 
figures.  Maybe. 
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Q.  Suppose  in  a  few  minutes  I  show  you  the 
figures  from  the  United  States  Census. 

A.     If  you  can  show  me  the  figures. 

Q.  But  you  do  concede,  of  course,  that  a  sub- 
stantial portion  of  the  labor  force  is  Filipino? 

A.  I  w^ouldn't  doubt  that — I  guess  they  are.  I 
wouldn't  know.   I  haven't  seen  any  figures. 

Q.  I  want  you  to  give  me  your  best  answer  as 
to  why  there  has  never  been  a  Filipino  on  the  Grand 
Jury? 

A.     We  just  have  a  lot  of  other  men  a  lot  better. 

Mr.  Crockett:     May  I  object  to  the  question? 

The  Court:    Already  answered. 

Mr.  Resner :  Let  us  continue  further  on.  We  see 
next  on  one  of  these  questionnaires  which  was  re- 
turned on  October  3rd,  1946  the  name  of  Vincente 
Engoring,  who  was  born  February  10th,  1925  at 
Kapahulu,  [312]  Maui,  lived  here  all  of  his  life, 
who  is  employed  by  Libby,  McNeill  &  Libby,  and 
who  had  attended  the  Hana  School  and  finished  the 
9th  grade.  Did  that  questionnaire  ever  come  to  your 
attention  before?  A.    Must  have. 

Q.  Did  you  consider  this  gentleman  for  juiy 
service?  A.     Must  have — I  don't  know. 

Q.  Did  you  ever  call  in  a  Filipino  citizen  to  talk 
with  such  a  person  and  find  out  whether  such  a  per- 
son qualified  for  jury  service? 

A.     No,  we  haven't. 

Q.  The  next  person  is  Frank  Estrella,  Jr.,  who 
lives  in  Puunene,  Maui,  and  who  was  born  on  Sep- 


vs.  I.L.W.U.  etc.  851 

(Testiinony  of  Augustine  Pombo.) 

teniber  11th,  1919  at  Haiku,  Maui,  and  who  has 

lived  here  all  of  his  life. 

A.    At  Puunene  Dairy. 

Q.    Yes,  I  see  that. 

A.     That  is  owned  by  H.  C.  &  S.  Company. 

Q.  Yes,  I  see  that.  And  I  see  also  that  he  is  a 
plumber's  helper  and  truck  driver;  that  he  went  to 
Haiku  School  and  Lahainaluna  High  School;  that 
he  finished  the  10th  grade.  Did  you  ever  consider 
him  for  jury  service?  A.     We  must  have. 

Q.     Not  "you  must  have" — did  you'? 

A.     We  must  have.   We  got  so  many  to  go  over. 

Q.  Do  you  have  any  distinct  recollection  of  any 
Filipino  that  you  considered  for  jury  service? 

A.     How  do  you  know  this  fellow  is  Filipino? 

Q.  He  states  there  the  nationality  of  his  father 
is  Filipino.  A.     Portuguese. 

Q.  The  nationality  of  the  mother  is  Portuguese. 
But  I  am  asking  you — do  you  have  any  recollection, 
as  you  sit  here,  of  any  Filipino  that  you  seriously 
considered  for  jury  service? 

A.  We  must  have.  We  went  through  this.  We 
found  others  a  whole  lot  better ;  so  we  picked  others. 

Q.  What  was  the  standard  that  you  employed 
whereby  you  decided  others  were  better  than  the 
three  cases  mentioned  so  far? 

A.  We  go  over  the  list.  I  rather  have  a  man  I 
know  is  a  good  juryman  personally  than  the  fellow 
I  don't  know  on  paper. 

The  Court:  What  do  you  mean  by  the  term, 
"good  juryman"  that  you  used? 
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Witness :  A  man  that  is  intelligent — that  is  what 
I  consider. 

The  Court:  Did  you  take  into  consideration 
whether  or  not  he  had  a  reputation  so  he  was  trusted 
by  neighbors'? 

Witness:  Yes,  we  do — whether  he  has  been  in 
jail  before. 

Mr.  Resner:  Mr.  Pombo,  I  mean  you  had  no 
information  that  showed  that  these  gentlemen  whose 
names  we  read  were  not  intelligent. 

A.  Well,  just  as  I  say,  there  are  other  fellows 
I  feel  are  better. 

Q.  Of  the  names  we  have  gone  over,  have  you 
any  information  which  indicated  that  they  are  not 
intelligent  ? 

A.     No,  nobody  told  me  they  w^ere  not. 

Q.  Have  you  any  information  which  indicated 
that  they  don't  have  good  moral  character  and  have 
been  in  jail? 

A.  No.  I  don't  know  anything  about  it.  All  I 
know  what  they  appear  on  here.    (Indicating.) 

Q.  So  far  as  you  can  tell  from  those  question- 
naires, they  appear  to  be  perfectly  competent  and 
qualified  for  jury  service? 

A.     They  look  all  right  on  paper. 

Q.  The  test  you  really  used  is  that  you  selected 
people  you  knew  personally? 

A.     I  do  that  quite  a  bit. 

Q.  The  next  person  is  Gilbert  Eufronio  Gonzado 
whose  address  at  home  is  Baldwin  Camp  House  No. 
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31;  who  was  born  at  Kapulena,  Hawaii;  who  has 
hved  in  the  Territory  all  his  life;  who  states  his 
nationality  —  the  nationality  of  his  father  and 
mother  as  Filipino ;  that  he  is  a  chauffeur ;  that  for 
the  past  five  years  he  had  been  in  the  United  States 
Army;  that  he  had  gone  to  Honokaa  High  School 
and  Kalakaua  High  School;  and  that  he  had  fin- 
ished the  9th  grade  in  school.  [315]  This  was  re- 
turned, dated  at  least  October  3rd,  1946.  Was  this 
gentleman  considered  for  jury  service? 

A.     We  must  have  gone  over  it. 

Q.  Next  is  Ortello,  Joseph  Gumba,  whose  ad- 
dress is  Post  Office  Box  382,  Rice  Camp,  Haiku, 
Maui;  who  was  born  September  13th,  1920  at 
Haiku;  who  gives  his  parents  as  Filipino;  who 
states  that  he  has  been  in  the  army  the  past  five 
years;  and  that  he  had  gone  to  the  Halehaku 
School;  that  he  had  finished  the  3rd  grade.  He  re- 
turned this  on  October  2nd,  1946.  Was  this  gentle- 
man considered  for  jury  service? 

A.    He  must  have  been. 

Q.  Next  we  see  Francis  Damion  Segundo,  whose 
home  is  Haiku,  Maui ;  and  who  was  born  July  16th, 
1922 ;  at  Honolulu ;  who  lived  in  the  Territory  all  of 
his  life;  whose  parents  were  Filipino — his  father, 
Filipino  and  his  mother,  Hawaiian;  employed  at 
Libby,  McNeill  &  Libby;  he  is  a  truck  driver;  gone 
to  the  Haiku  School  through  the  8th  grade.  He  re- 
turned this  on  October  3rd,  1946.  Was  this  gentle- 
man considered  for  jury  service? 

A.    He  must  have  been. 
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Q.  Here  is  Salvador  Seno,  whose  home  is  at 
Kuiaha,  Maui;  who  was  born  at  Kohala,  Hawaii, 
on  June  20th,  1913 ;  lived  in  the  Territory  all  of  his 
life,  and  on  Maui  19  years;  parents,  Filipino;  oc- 
cupation is  [316]  carpenter ;  who  had  gone  to  Maui 
High  School  through  the  9th  grade.  He  returned 
this  questionnaire  on  October  6th,  1946.  Do  you 
know  this  gentleman? 

A.  I  don't  know  who  he  is,  but  we  must  have 
gone  over 

Q.  When  you  went  over  any  of  those  names, 
wasn't  there  anything  that  indicated  to  you  you 
ought  to  call  him  in  ? 

A.  No,  we  find  other  men  who  are  better;  so 
we  use  the  other. 

Q.  How  did  you  determine  that  other  men  were 
better,  Mr.  Pombo,  without  investigating  these  men 
further  ? 

A.  Well,  we  picked  them — we  have  got  the  jury. 
You  have  seen  the  jury — a  darn  fine  bunch  of  50 
men  there. 

Q.     Would  you  answer  the  question. 

A.  We  consider  their  character,  their  ability, 
their — what-you-call-them 

Q.  What  I  am  getting  at,  Mr.  Pombo,  is  how 
did  you  determine  that  the  men  who  are  on  the 
jury  were  better  than  these  men  whose  names  I 
have  read  to  you  and  have  gone  over — without  your 
investigating  these  men  or  calling  them  in  or  doing 
anything  further  with  respect  to  them? 
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A.  Well,  just  as  I  say,  you  see  the  Grand  Jury, 
you  questioning  tliem.  They  must  be  good  men  for 
you  to  [317]  question  them.  You  are  afraid  of  them. 

Q.  That  is  not  the  question,  Mr.  Pombo.  The 
question  is  how  did  you  determine  that  the  men  on 
the  jury  are  better  than  men  whose  names  I  have 
read  to  you — without  your  investigating  any  further 
the  men  whose  names  I  have  read  to  you  other  than 
looking  at  these  questionnaires  ?  What  standard  did 
you  use? 

A.  Well,  we  picked  men — majority  of  them  with 
better  education.  They  are  in  business  in  the  com- 
munity. 

Q.  Yes.  Was  it  your  feeling  that  a  man  in  busi- 
ness would  be  better  qualified  than  a  man  out  of 
business  % 

A.     He  has  got  a  better  head  on  him. 

Q.     Is  that  the  conclusion  you  arrived  at? 

A.  If  I  can  pick  a  business  man,  got  a  business 
of  his  own,  and  good  moral  character,  I  would  just 
as  soon  pick  him  than  pick  some  juror  I  don't  know 
anything  about  other  than  what  you  see  on  paper. 

Q.  You  would  rather  pick  a  person  who  is  a 
business  man,  whom  you  know  personally,  who  has 
a  good  head,  as  against  a  man  who  appears  to  be  a 
working  man,  as  on  these  questionnaires  appear, 
without  knowing  anything  more  about  them  % 

A.  Also  not  only  a  business  man,  a  fellow  that  is 
working  for  a  business  house — ^let's  say,  a  good  clerk 
or  a  good  bookkeeper.   He  would  be  a  whole  [318] 
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lot  better  than  some  other  fellow — just  an  ordinaiy 

truck  driver. 

Q.  Or  a  man  who  works  in  the  fields  or  things 
of  that  character. 

A.  AVell,  I  wouldn't  say  fields — they  got  some 
smart  fellows  in  the  fields  too. 

Q.  Well,  in  the  mills  or  canneries  or  wherever 
it  is  they  might  work.  Is  that  w^hat  you  are  saying  ? 

A.  Not  exactly  wdth  the  mills.  Anybody  can  be 
a  truck  driver. 

Q.  The  question  I  am  getting  at  is  this — are  you 
telling  me 

A.  No,  we  give  the  fellow  in  the  field  just  as 
much  consideration  as  the  business  man. 

Q.  Are  you  telling  me,  Mr.  Pombo,  that  in  se- 
lecting the  jury,  you  selected  those  who  were  in 
business  rather  than  those  who  worked  with  their 
hands  because  you  thought  that  the  man  who  was  in 
business  was  better  qualified  than  the  others? 

A.  No,  I  say  that  the  man  in  business,  the  man 
who  works  for  the  business  man  too. 

Q.    Yes. 

A.     The  clerk,  bookkeeper — he  is  usually  more 
qualified  to  be  a  juryman  than  the  guy  that  gets  out' 
and  works  with  a  hoe. 

The  Court:  Did  you  have  a  certain  percentage! 
ratio  that  you  applied  to  these  respective  precincts?] 

Witness:  Yes,  we  have.  We  can  only  pick  s( 
many.  We  can't  pick  more  than  the  requirec 
number. 
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Mr.  Eesner:  Well,  the  percentage  is  based  on 
the  population  of  the  precinct,  isn't  it? 

Witness :     Yes. 

Q.  Now,  according  to  the  papers,  Mr.  Ponibo, 
which  are  in  the  front  of  this  file  which  indicates 
the  qualified  jurors,  the  questionable  and  the  non- 
qualified— those  that  are  listed  under  qualified  are 
admittedly  qualified  to  be  on  the  jury,  is  that  right  *? 

A.     Yes. 

Q.  And  I  see  that  of  the  names  I  have  read  to 
you,  you  and  your  fellow  commissioners  agreed  that 
Mr.  Barona,  that  Mr.  Estrella  and  Mr.  Segundo 
were  all  qualified.  A.     Yes. 

Q.  Now,  next  you  have  a  list  which  is  question- 
able. What  does  the  caption,  "Questionable"  mean? 

A.  Well,  their  questionnaires  did  not  look  as 
good  as  this  questionnaires  with  these  people. 

Q.  But  where  it  appeared  questionable,  did  it 
mean  that  the  probability  was  that  they  could  qual- 
ify for  jury  service  after  you  brought  them  in  and 
talked  to  them  and  were  satisfied  that  they  were 
qualified.  Is  that  it  ? 

A.  Yes,  they  could  qualify.  Usually  when  Ave 
run  out  [320]  of  jurymen — ^like  picking  the  trial 
jury,  we  usually  pick  men  for  that  particular  pre- 
cinct, and  sometimes  we  run  out  of  fellows  and  we 
pick  them  from  the  next  list. 

Q.  And  on  that  list,  I  see  you  have  Gumba 
Ortello.  No — not  him,  excuse  me.  You  have  Mr. 
Vincente — ^wait  a  minute  now — I  will  check  in  a 
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minute,  because  be  doesn't  appear  anywbere.    Mr. 

Segundo,  tbat's  rigbt,  isn't  it?  A.     Yes. 

Q.     And  Mr.  Sena — tbat's  rigbt,  isn't  it? 

A.     Yes. 

Q.  And  of  tbe  "Not  Qualified,"  you  list  Mr. 
Josepb  Ortello  and  Patrick  Ortello.  A.     Yes. 

Q.     I  will  find  out  about  Mr.  Vincente. 

Mr.  Crockett:  If  tbe  Court  please,  migbt  I  ask 
tbat  Counsel  bave  tbe  list  be  just  referred  to  as 
qualified,  non-qualified  and  questionable  more  defi- 
nitely identified  so  tbat  tbe  record  will  sbow  just 
wbat  be  was  referring  to  ? 

Tbe  Court:  Mr.  Resner,  tbere  bas  been  a  ques- 
tion of  identifying  for  tbe  purposes  of  tbe  record 
wbat  you  are  using. 

Mr.  Resner:  I  am  using  a  file  tbat  states,  ''19tb 
Precinct,  Haiku,"  and  it  bas  no  otber  caption  on  it, 
but  I  tbink  a  fair  description  would  be — tbe  [321] 
juror  questionnaires  filled  out  and  returned  for  tbat 
19tb  Precinct  of  Haiku. 

Tbe  Court:  And  as  I  understand  it,  you  are 
using  tbe  fly  leaf  pages  of  tbe  file  wbicb  Judge 
Wirtz,  as  a  witness,  indicated  wben  be  was  on  tbe 
stand  as  being  a  gatbering  togetber  of  tbe  names 
on  tbe  questionnaires  included  in  tbe  file  wbicb, 
after  consideration  by  tbe  Commissioners,  were 
listed  up  in  respective  categories  for  furtber  use. 

Mr.  Resner:     Tbat  appears  to  be  tbe  description. 

Tbe  Court:  Tbe  first  page  is  a  list  of  tbose  in 
tbe  precinct  sbowing  unqualifiedly  tbe  qualifications 
wbicb  tbey  were  seeking. 
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Mr.  Resner:  In  the  Jury  Commissioners' 
opinion. 

The  Court:  And  the  second  page  of  the  list  is 
a  list  of  names  which  they  had  considered  and 
which  they  entitled,  "Questionable,"  for  further 
search.  And  then  there  is  another  segregation. 
What  are  those  entitled? 

Mr.  Resner :  Another  group  called, ' '  Exempted. ' ' 
Another  group  called,  "Not  Qualified";  and  "Out 
of  Jurisdiction." 

The  Court:  That  is  similarly  on  all  the  ques- 
tionnaire files  that  were  used  by  Judge  Wirtz  when 
he  w^as  on  the  stand? 

Mr.  Resner:  So  it  appears.  The  name  of  the 
other  one  who  was  qualified  was — oh,  questionable. 
Here  it  is,  Mr.  Pombo — Engoring  Vincente — ^he  was 
the  other  one  that  you  mentioned  as  questionable. 

A.    Yes. 

Q.  Now,  the  two  that  you  disqualified  w^ere  the 
two  Ortellos.  I  see  that  Mr.  Patrick  Ortello  here 
says  he  went  through  the  8th  grade  in  the  Hana 
School,  was  employed  by  the  Kahului  Railroad 
Company — can  you  tell  me  why  he  was  disqualified? 
(Witness  mumbling.) 

Q.    You  want  to  know  where  Ortello  is? 

A.     Yes. 

Q.     The  preceding  pages. 

A.  I  don't  know  why  we  put  him  on  the — I  don't 
know  why  we  did. 

Q.     You  didn't  call  him  in? 

A.     No,  we  didn't 
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Q.  And  it  appears  that  Patrick  Ortello  was  born 
on  October  2nd,  1924,  at  Ulumalu,  Haiku,  Maui,  and 
went  through  the  Hana  School  in  the  8th  grade — 
Patrick  Ortello,  Filipino  in  origin. 

A.  Unless  the  other  Commissioners  went  out  and 
see  for  themselves  and  de<?ided  that  the  man  was  not 
as  good  and  notified  the  other  Conmiissioners  that 
this  man  was  not  as  good  as  the  others. 

Q.  And  the  other  was  Joseph  Gumba  Ortello — 
born  September  13th,  1922  at  Ulumalu,  Haiku,  also 
Filipino  in  origin;  employed  by  the  Kahului  Rail- 
road [323]  Company  and  went  to  the  Halehaku 
School  through  the  third  grade. 

A.  I  don't  know  whether  the  other  commission- 
ers contacted  him  personally — Mr.  Chatterton. 

Q.  By  and  large,  didn't  you  agree  among  your- 
selves with  your  fellow  Commissioners,  Mr.  Pombo, 
that  the  8th  grade  was  sufficient  education'? 

A.     Oh,  yes. 

Q.  And  there  are  jurors  on  the  list  who  have 
only  an  8th  grade  education? 

A.     Yes,  there  are. 

Q.    And  there  are  some  who  have  less? 

A.     Some  with  jury  experience. 

Q.     With  less  than  an  8th  grade  education? 

A.     Yes. 

Q.  As  a  matter  of  fact,  most  of  the  grand  jurors 
apparently  on  an  educational  basis  were  college 
people,  is  that  right? 

A.  Well,  I  am  pretty  sure  that  most  of  them 
have  had  some  high  school  anjrway. 
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Q.  If  you  went  through  the  list,  you  would  find 
most  of  them  had  a  college  education.  You  wouldn't 
disagree  with  that,  would  you? 

A.     I  wouldn't  disagree  with  you. 

Q.  Again,  in  the  same  file,  Mr.  Pombo,  here  is 
Mr.  Vincente  Engoring  whom  you  have  put  down 
on  the  list  as  questionable.  I  see  he  has  a  9th  grade 
education.  Do  you  know  why  he  would  be  question- 
able rather  than  [324]  Qualified? 

A.  I  don't  know  why  we  put  him  on  the  list. 
The  other  Commissioner  may  have  had  something  to 
do  with  it. 

The  Court:  You  might  shorten  your  investiga- 
tion, Mr.  Resner,  by  directing  your  attention  again 
to  the  statute,  referring  to  Section  9800,  that  ''All 
of  such  selections  shall  be  citizens  whom  the  respec- 
tive commissions  believe,  after  careful  investigation 
in  each  case,  to  be  qualified  and  not  exempt " 

Mr.  Resner:  Well,  I  agree — careful  investiga- 
tion. I  am  trying  to  find  out  what  careful  investiga- 
tion was  made.  I  hardly  think  it  is  an  investigation 
if  a  man's  questionnaire  is  looked  at  and  nothing 
further  done. 

The  Court:  You  are  dealing  with  a  list  that  is, 
so-called,  questionable.  That  doesn't  mean  to  the 
Court  that  a  decision  has  been  made,  but  simply 
set  aside  until  a  further  careful  investigation  can 
be  made.  And  I  think  we  are  wasting  time  on  the 
evidence  that  has  been  heretofore  given — that  is 
obvious. 
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Mr.  Resner:  I  should  like  the  privilege  of  pro- 
ceeding, your  Honor.  Mr.  Seno  finished  the  9th 
grade.  You  will  see  his  handwriting  seems  to  be 
fairly  good,  doesn't  it,  Mr.  Pombo?  He  is  a  car- 
penter; went  to  Haiku  School  and  Maui  High 
School. 

Witness :     I  was  just  comparing  the  handwriting. 

Q.  Yes.  Why  is  he  on  the  questionable  list 
rather  than  on  the  qualified  list? 

A.  Maybe  the  other  Jury  Commissioner  had 
something  to  do  with  it. 

Q.     You  don't  know  the  reason  yourself? 

A.     I  don't  remember. 

Q.  And  here  is  Mr.  Segundo,  who  is  a  laborer 
with  Libby,  McNeill  &  Libby;  went  through  the 
8th  grade.  Do  you  know  why  he  is  on  the  question- 
able list  rather  than  the  qualified  list? 

A.     No,  I  don't  know. 

Q.  You  know  of  no  reason  to  mark  him  as  ques- 
tionable ? 

A.  No,  the  other  Commissioners  may  have  had 
something  to  do  with  it. 

Q.  Here  is  the  file  of  questionnaires  from  the  1st 
precinct,  Lanai  City.  There  are,  as  I  recall  it,  a 
great  many  Filipino  laborers  on  Lanai  in  the  fields 
and  canneries.  Isn't  that  so,  Mr.  Pombo? 

A.     Yes,  I  think  that  is  so. 

Q.     I  think  there  may  be  close  to  1,500  or  2,000. 

The  Court:  Mr.  Resner,  I  don't  know  that  that 
is  material  to  any  consideration  before  the  Court. 
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The  requirement  again  in  the  statute  is  that  it  be 

a   list  representative  of  the  qualified  citizenry  of 

each  circuit,  and  according  to  your  questions  to  the 

witness  there  are  13  persons  who  come  forward  as 

citizens  on  the  qualified  list,  or  something  of  that 

nature. 

Mr.  Eesner:     Where?   In  Lanai?  [326] 

The  Court:  Something  of  that  on  Lanai,  so 
that  your  question  of  1,500  laborers  begs  the  ques- 
tion that  is  before  the  Court. 

Mr.  Eesner:  On  Lanai,  if  your  Honor  please, 
there  are  18  males,  out  of  a  total  of  336  qualified 
citizens.    There  are  nine  Filipino  women  there. 

The  Court:  The  Court  at  this  time  has  an- 
nounced that  it  is  not  concerned  with  women  in 
view  of  the  fact  that  Congress  has  not  seen  fit  to 
make  that  a  consideration.  The  record  is  prohibited 
to  you  by  the  Court's  refusal  to  discuss  the  question 
of  women,  and  I  don't  want  any  further  questions 
along  that  line.  You  may  have  your  exception  to  it. 
I  am  relying  on  the  decision  of  the  very  case  cited 
by  Counsel — the  Ballard  case. 

Mr.  Resner:     I  take  exception. 

The  Court:  And  your  exception  may  run  as  a 
bar  to  any  further  question  involving  women  citi- 
zenry on  the  grand  or  trial  jury. 

Mr.  Resner :  I  make  the  point,  but  the  exception 
is  preserved  for  the  record  as  a  whole? 

The  Court:  That  should  be  clear  to  you  that  I 
am  barring  any  further  examination  on  the  ques- 
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tion  of  women  in  view  of  the  fact  that  in  the  Bal- 
lard case  it  distinctly  says  that  this  question  is  a 
matter  for  the  local  jurisdiction,  and  Congress  has 
taken  a  hand  in  this  local  jurisdiction.  [327] 

Mr.  Resner:  Yes,  I  am  merely  taking  my  ex- 
ception, your  Honor. 

The  Court:  You  have  had  your  exception.  Now 
enough  of  this.  Let's  pass  on  from  that  woman 
question. 

Mr.  Resner:  Mr.  Pombo,  I  see  here  in  the  first 
precinct  at  Lanai  the  name  of  John  Cornelio. 

Mr.  Crockett:  If  the  Court  please,  may  I  inter- 
pose an  objection  here.  I  submit,  if  the  Court 
please,  it  serves  no  useful  purpose  and  it  is  not 
material  for  the  re-cord  for  Counsel  to  go  on  and 
pick  out  each  individual  name  of  a  person  who  is 
Filipino,  and  there  is  nothing  in  the  record  at  the 
present  time  showing  there  was  any  .discrimination 
against  these  people  by  virtue  of  being  Filipino.  I 
didn't  make  the  objection  in  respect  to  the  other 
precincts,  but  if  he  is  going  through  the  whole  list 
of  the  County  of  Maui  and  get  simply  the  same 
thing,  I  submit,  if  the  Court  please,  it  is  certainly 
a  waste  of  time  and  crowding  the  record  with  a  lot 
of  material  that  has  no  bearing. 

The  Court :  The  Court  will  allow  Counsel  to  pro- 
ceed for  the  purpose  of  illustrating  his  point  with 
this  additional  precinct. 

Mr.  Resner:  Now,  John  Cornelio 's  home  is 
Lanai  City,  Lanai ;  born  at  Kohala,  Hawaii — Nuilii, 
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Kohala,  Hawaii;  whose  parents  are  given  as  Fili- 
pino; [328]  who  is  single;  27  years  old;  who  is  an 
assistant  gang  luna  at  the  Hawaiian  Pineapple 
Company;  who  has  been  a  tractor  operator;  and 
who  attended  the  Makapala  School  at  Hawaii;  fin- 
ished the  8th  grade;  returned  his  questionnaire  on 
September  27th,  1946. 

Witness:     Oh,  we  must  have  gone  through  him. 

Q.  Now,  I  see  that  you  have  marked  him  as  a 
qualified  prospective  juror.  A.     Yes. 

I    Q.     Did  you  consider  him  any  further? 

A.  Well,  Lanai  was  only  one  man  that  we  picked 
for  the  Grand  Jury. 

Q.  The  question  is  whether  or  not  you  considered 
him.  A.     We  must  have  considered  him. 

Q.  Do  you  have  any  distinct  recollection  of  con- 
sidering him? 

A.    We  must  have;  we  got  one  man. 

Q.  Do  you  have  any  recollection  of  considering 
him  ?  A.     We  must  have. 

The  Court:  Doesn't  it  show  on  your  list,  Mr. 
Resner,  that  they  put  him  on  the  qualified  list? 

Mr.  Resner:  Well,  what  I  am  trying  to  find  out 
is  how  far  the  investigation  went — ^what  discussion 
occurred  after  that.  Now  here  is  a  man  who  gives 
his  name  as  Douglas  Marcelino  Laboya 

Witness:     I  think  it  might  be  a  '^G" — Gaboya. 

Mr.  Resner:  It  might  be — whose  address  is 
Lanai  City;  born  on  August  8th,  1920,  at [329] 

A.    Looks  like  Kahului,  Oahu. 
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Q.  It  does — who  has  been  26  years  in  the  Terri- 
tory ;  truck  driver ;  employed  by  the  Hawaiian  Pine- 
apple Company ;  who  went  to  the  Waianae  School ; 
finished  the  8th  grade.  I  see  he  appears  on  the  ques- 
tionable list  —  Gaboya.  Here  we  have  Mr.  Carl 
Larato — and  the  last  name  is  Herolaga ;  whose  home 
address  is  Lanai  City;  who  was  born  in  Hilo,  Ha- 
waii, on  December  9th,  1918;  who  is  married;  of 
Filipino  origin;  who  is  a  truck  driver  at  Hawaiian 
Pine ;  who  finished  the  Waianae  School  through  the 
8th  grade — and  he  appears  on  your  so-called  quali- 
fied list.  A.     Yes. 

Q.  Next  is  Ted  Simplicio — last  name  is  Hero- 
laga, whose  address  is  Post  Office  Box  13,  Lanai; 
born  December  4th,  1920  at  Hilo,  Hawaii;  whose 
parentage  is  Filipino;  truck  driver  with  Hawaiian 
Pine ;  who  went  to  the  Waianae  School  through  the 
9th  grade.  A.     That's  right. 

Q.  Returned  questionnaire  on  September  27th, 
1946. 

A.     He  says,  "Not  enough  education." 

Q.  He  says,  "Not  enough  education,"  but  he 
went  through  the  9th  grade.  Would  you  take  a 
man's  statement 

A.    Where  did  we  put  himl 

Q.  You  put  him  on  the  questionable  list.  We 
have  George  Ramaila;  residence,  Lanai  City;  born, 
Maui,  August  8th,  1915;  married;  31  years  old; 
three  children ;  [330]  of  Filipino  parentage ;  a  truck 
driver  at  Hawaiian  Pine ;  went  to  Hilo  High  School 
Shop,  through  the  8th  grade 
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A.     What  is  liis  name  again? 

Q.  Ramaila.  He  appears  on  the  questionable  list. 
Do  you  know  why  he  appears  on  the  questionable 
list? 

A.  He  claimed  disqualification  and  scratched 
*'Yes"  out  and  puts  "No." 

Q.     He  went  through  the  8th  grade. 

A.    Yes. 

Q.     Writes  well. 

A.  We  must  have  had  reason  for  putting  him 
there — I  forgot — no  idea  what  the  reason  was. 

Q.  You  have  Vincente  Compania — and  the  last 
name,  Saloricman;  resident,  Lanai  City,  Lanai; 
born,  Lahaina,  Maui,  July  19th,  1924 ;  married ;  one 
child ;  Filipino  parentage ;  a  stevedore  for  Hawaiian 
Pine  and  he  had  been  in  Hawaiian  Pine  as  a — 
brakeman  in  the  Kahului  Railroad  Company;  and 
he  was  in  the  army ;  he  went  to  the  8th  grade ;  and 
he  says  he  has  no  education — and  he  is  disqualified 
because  he  has  no  high  school  education  and  no 
experience.  You  don't  consider  that  a  disqualifica- 
tion, do  you? 

A.  If  he  disqualifies  himself,  we  usually  do  dis- 
qualify. 

Q.     On  educational  grounds? 

A.  No,  if  he  disqualifies — if  he  wants  to  be  dis- 
qualified, why 

Q.  Who  makes  the  standards  of  education — the 
juror  [331]  or  the  Commissioners? 

A.     The  Commissioners. 
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Q.  You  i3ut  hiin  on  the  questionable  list.  Here 
is  Frederick — middle  name,  Bibilone — last  name, 
Saranillio;  Post  Office  Box  No.  858,  Lanai;  born, 
April  8,  1924  in  Mt.  View,  Hawaii. 

A.     Mountain  View. 

Q.  Mountain  View,  Hawaii;  nationality  of  par- 
ents is  Filipino;  he  is  a  stevedore;  he  had  been  a 
truck  driver ;  in  the  army ;  he  had  gone  to  the  Moun- 
tain View  School  in  Hawaii  through  the  8th  gi^ade ; 
and  he  says,  "Not  enough  schooling";  and  he  says 
he  is  not  disqualified  for  jury  service.   Right? 

A.     That  is  what  he  says. 

Q.    And  I  see  he  appears  on  the  questionable  list. 

A.     Questionable. 

Q.  In  regard  to  these  persons,  you  didn't  do  any- 
thing further  than  look  at  the  questionnaires  and 
it  is  also  true  you  didn't  call  them  in? 

A.    We  didn't  call  them  in. 

Q.     Did  you  make  any  other  investigation? 

A.  There  is  no  appropriation  for  that.  The  gov- 
ernment has  no  appropriation  to  send  for  them. 

Q.  The  question  is  whether  or  not  you  did  it  or 
not — not  whether  or  not  there  is  an  appropriation. 

A.  We  couldn't  send  for  them — not  when  you 
don't  have  no  money  to  pay  for  the  transportation. 

The  Court:  Can  Counsel  give  for  the  matter  of 
the  record  how  many  questionnaires  he  found  in  this 
Lanai  City  file  of  the  character  that  he  is  question- 
ing about? 

Mr.  Eesner:    You  mean 
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The  Court:  The  ones  that  you  were  last  ques- 
tioning the  witness  about. 

Mr.  Resner:     How  many  there  were  altogether? 

The  Court :     How  many  questionnaires  returned  ? 

Mr.   Resner:     Altogether,   quite   a  large  file. 

The  Court:  No,  I  mean  of  the  ones  that  you 
found  for 

Mr.  Resner:     Filipinos'? 

The  Court:     Yes. 

Mr.  Resner :  We  will  offer  certified  copies  of  the 
ones  that  we  have  used. 

The  Court :  What  I  want  to  know  for  the  record 
at  this  time,  so  that  anyone  can  pick  it  up  in  a 
rough  way  for  further  check,  how  many 

Mr.  Resner:  I  am  counting.  There  are  seven 
that  I  have  gone  over  in  the  1st  precinct  of  Lanai 
City,  and  that  isn't  all.  I  haven't  gone  through  the 
whole  file,  Judge — haven't  had  a  chance — and  ten 
in  the  19th  precinct  at  Haiku. 

The  Court:  I  think  we  had  better  take  a  recess 
at  this  time. 

(Second  Circuit  Court  recessed  at  10:02  a.m. 
Reconvened  at  10:13,  a.m.) 

Mr.  Resner:  For  the  record  here,  Mr.  Pombo, 
I  want  to  show  you  what  Defendants'  Exhibit  11  in 
evidence  shows.  This  is  the  Census  for  Hawaii  in 
1940,  showing  Maui,  among  other  things.  And  here 
we  see  that  at  that  time  there  were  employed  in 
Maui  of  male  workers  on  all  work  except  public 
emergency  work,  17,657.  My  finger  is  at  it. 
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Witness :     Yes. 

Q.  And  going  down  the  column,  we  see  that  of 
the  i^ersons  described  as  farm  laborers,  wage  work- 
ers and  farm  foremen,  8,638  of  that  total  nmnber 
of  employed  are  in  the  class  of  farm  workers  and 
foremen. 

The  Court:  Does  that  indicate  that  they  are 
citizens  ? 

Mr.  Eesner:     Is  that  necessaiy,  your  Honor? 

The  Coui*t:  That  is  what  the  statute  requires 
for  qualified  juiy  consideration. 

Mr.  Resner:  If  yoiu'  Honor  please,  I  should  like 
to  examine  the  witness  without  interrui^tions. 

The  Couit:  I  am  asking  the  question  so  that  it 
may  become  pertinent  to  the  figui-es  in  the  record. 
I  am  asking  you  a  ooui*teous  question,  Mr.  Resner. 
Does  the  figure  you  read  divide  as  between  citizens 
and  non-citizens? 

Mr.  Resner:     Xo,  it  is  the  total  labor  force.  [334] 

The  Court:     I  want  the  record  to  so  show. 

Mr.  Resner:  I  don't  think  there  is  any  question 
about  the  record  showing  that  it  exists  in  some  evi- 
dence. 

The  Court:  It  doesn't  show  from  the  figures  you 
are  reading  from  unless  it  specifically  appeal's. 

Mr.  Resner :     It  is  in  the  records  from  yesterday. 

Let  me  show  you  this.  Mr.  Pombo.  so  it  appears 
that  approximately  half  of  the  labor  force  is  faim 
labor  of  Maui  County — those  employed. 

Witness :     8.000? 
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Q.  More  than  8,000  out  of  a  little  more  than 
17,000. 

A.     Of  farm  labor — ^you  mean  the  plantations'? 

Q.     Farm  laborers. 

A.     They  include  cane  workers  as  fanners? 

Q.     Everybody  who  works  on  the  farm. 

A.  I  don't  call  it  farms.  We  are  not  used  to  it. 
We  just  saw  an  agriculturist  here  this  morning — 
in  Hawaii,  they  have  never  called  a  sugar  plantation 
a  farm. 

Q.  These  are  the  descriptive  terms  used  by  the 
United  States  Census. 

A.  I  know.  That  is  the  reason  I  can't  get  used 
to  hearing  it  called  a  fann. 

Q.  I  want  to  turn  for  a  moment  to  show  you 
this,  too — that  in  Maui  County,  according  to  the 
1940  Census,  you  had  a  population  of  55,950,  of 
whom  32,198  were  men.  [335] 

A.     How  many  of  that  are  citizens'? 

Q.  I  am  just  going  over  the  list,  Mr.  Pombo — 
population.  The  citizens  appear  in  another  exhibit. 
And  it  appears  that  of  the  men  at  that  time,  8,198 
were  Filipinos. 

The  Court:     Citizens  or  non-citizens? 

Mr.  Resner :  If  your  Honor  please,  I  think  it  is 
rather  clear  that  what  we  are  giving  now  is  the 
population  as  given  by  the  Census. 

The  Court:     Without  description  as  to  citizens? 

Mr.  Resner:  Yes.  I  still  think  under  the  Con- 
stitution, your  Honor,  that  a  person,  whether  he  be 
citizen  or  non-citizen,  is  entitled  to  equal  protection 
of  the  laws. 
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And,  Mr.  Pombo,  tbere  are  23,782  females  in  the 
population,  of  whom  2.321  are  Filipinos.  And  all 
along  that  line  tou  see  the  breakdown  according  to 
race.  In  other  words,  Filipinos  constitute  the  second 
largest  population  group  in  Maui.  The  largest 
group  is  Japanese,  of  whom  there  are  12,940  men. 
Of  the 

TTitness:     That  includes  alien  citizens? 

Q.  Everybody,  Mr.  Pombo.  And  of  Hawaiians, 
there  are  1,586  males;  of  part  Hawaiians,  there  are 
3,993  males ;  Caucasians — that  includes  Portuguese — 
there  are  3,518;  of  Chinese,  there  are  809;  and  all 
others,  there  are  1,088— a  total  of  32,198  men  at  that 
time.  Xow,  in  selecting  this  grand  jury,  Mr.  Pombo, 
were  you  seeking  to  get  a  cross  section  of  the  com- 
munity? [336] 

A.     AYhat  do  you  mean  by  ''cross  section"? 

Q.     Do  you  not  understand  the  term? 

A.     I  am  not  sure. 

Q.  Well,  the  Supreme  Court  said  in  one  of  the 
cases,  Mr.  Pombo,  that  in  selecting  the  jury,  "Eec- 
ognition  must  be  given  to  the  fact  that  those  eligible 
for  jury  sei'vice  are  to  be  found  in  every  stratum  of 
society.  Jury  competence  is  an  individual  rather 
than  a  group  matter.  That  fact  lies  at  the  very 
heart  of  the  jury  system.  The  American  tradition 
of  trial  by  jury,  considered  in  coimection  with  either 
criminal  or  civil  proceedings,  contemplates  an  im- 
partial jury,  drawn  from  a  cross  section  of  the  com- 
mimitv." 
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Mr.  Crockett:  If  the  Court  please,  may  I  ask 
that  Counsel  also  read  the  definition  given  by  the 
Supreme  Court  in  the  Thiel  case  where  the  Supreme 
Court  also  said  that  a  cross  section  of  the  commu- 
nity does  not  mean  that  each  individual  social  class 
is  included  in  a  cross  section,  as  that  term  is  used 
by  the  Supreme  Court  of  the  United  States. 

The  Court:  In  other  words,  that  all  particular 
possible  classifications  are  not  necessarily  included 
if  it  is  fairly  representative. 

Mr.  Crockett :     That  is  correct. 

Mr.  Resner:  Now,  a  cross  section,  Mr.  Pombo, 
w^ould  mean  that  without  intentional  exclusion  of 
any  particular  class  or  group,  that  all  groups  in  the 
community  from  every  walk  of  life  and  from  every 
racial  group,  every  religious  group  and  things  of 
that  character  that  the  jury  is  selected  from,  so  that 
the  jury  truly  reflects  the  community  as  a  whole. 
Now,  what  I  am  asking  you  is  whether  you  have 
selected  the  jury  with  that  in  mind? 

Witness:     Yes,  we  have. 

Q.  Would  you  say  that  the  jury  which  excludes 
from  it  completely  Filipino  citizens  is  representa- 
tive of  the  community  as  a  whole? 

Mr.  Crockett:  If  the  Court  please,  I  ask  that 
that  question — I  object  to  the  question  because  it 
does  not  refer  to  the  Filipino  citizens  who  are  quali- 
fied for  jury  duty. 

Mr.  Resner:     I  will  put  that  in. 

The  Court:     I  think  that  Counsel  is  calling  for 


874  W.  D.  Ackerman  etc.,  et  al. 

(Testimony  of  Augustine  Pombo.) 
a  legal  conclusion  in  asking  this  witness  to  be  a  sub- 
stitute on  the  Bench  on  the  evidence  included.  That 
is  my  job,  Mr.  Resner,  to  come  to  that  conclusion 
as  a  legal  conclusion — and  not  the  witness'  spe-cula- 
tion.  You  are  at  liberty  to  examine  the  Jury  Com- 
missioner as  to  any  factor  of  arbitrary  action  on 
his  part  or  non-arbitrary  action  on  his  part  to  bring 
out  the  facts,  and  it  is  up  to  me  to  draw  the  con- 
clusion. 

Mr.  Resner:  I  am  asking  Mr.  Pombo — and  I 
think  the  question  was  asked  by  Mr.  Crockett  of 
Judge  Wirtz  yesterday,  and  allowed — as  to  whether 
or  not  a  jury  of  this  character  which  has  on  it  no 
Filipinos  and  on  which  there  has  never  been  a  Fili- 
pino, is  in  his  judgment  in  that  regard  a  cross  sec- 
tion of  the  community. 

The  Court:  I  am  addressing  myself  to  this  one 
question  without  bringing  in  or  attempting  to  bring 
in  faulty  memory  as  to  other  factors  of  other  wit- 
nesses. My  ruling  is  on  the  question  you  are  now 
putting  to  this  witness. 

Mr.  Resner:  May  the  witness  be  allowed  to  an- 
swer the  question? 

The  Court:     The  objection  is  sustained. 

Mr.  Resner :    We  will  take  exception. 

The  Court:     The  exception  is  allowed. 

Mr.  Resner:  Now,  Mr.  Pombo,  would  you  say 
that  a  Grand  Jury  as  this  one  which  has  on  it 
some  56%  haole,  as  the  term  is  employed  in  the 
Territory 
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Witness:     You  are  wrong — only  17. 

Mr.  Resner :  I  am  talking  about  percentage,  Mr. 
Pombo,  on  the  evidence  we  have  submitted.  And 
if  our  evidence  is  wrong,  we  will  be  corrected  in  the 
courts.  But  I  am  asking  you  the  question — I  am 
including  Portuguese  among  the — I  will  rephrase 
the  question  and  put  it  this  way.  Would  you  say 
that  a  Grand  Jury  which  has  on  it  56%  of  Caucasian 
is  a  fair  cross  section  of  the  community  of  Maui? 

A.  In  selecting  the  jury,  I  didn't  consider  Por- 
tuguese or  Hawaiian  or  haole  or — didn't  make  any 
difference  to  me  who  he  was,  and  the  jury  that  we 
got — I  consider  that  a  good  jury. 

Q.     The  question,  Mr.  Pombo 

A.     That  represents  the  entire  Island. 

Q.     That  is  a  cross  section  of  the  Island? 

A.     That  should  be. 

Q.    What  do  you  mean  by  ''That  should  be'"? 

A.  You  only  allowed  to  pick  a  very  few  men, 
very  few  in  Grand  Jury.  One  in  Lanai  from  a  great 
big  part  that  you  get  there — so  whatever  we  picked, 
we  picked  them  from  every  precinct,  and  nearly 
every  precinct,  we  picking  them  from  all  around — 
and  I  consider  that  a  good  selection. 

Q.  In  other  words,  56%  of  Caucasian,  you  say, 
is  a  fair  cross  section  of  the  community? 

A.  No,  I  don't  consider  a  Portuguese  a  white 
man.  They  consider  us  as  niggers  here.  We  are  not 
^classed  as  white  men.  They  don't  even  class  us  as 
Caucasians  themselves  and  I  told  you  that  yesterday. 
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and  I  would  like  to  have  that  included — that  Por- 
tuguese are^not  called  Caucasian. 

Q.     Don't  you  consider  yourself 

A.  I  might,  but  I  was  taught  when  a  boy  that  I 
am  not  a  Caucasian.  I  was  a  Portuguese  and  I  am 
going  to  stick  to  it  and  I  am  proud  of  it. 

Q.  Don't  you  consider  yourself,  as  an  anthro- 
pological matter,  a  Caucasian?  And  when  I  use 
that  term,  I  mean  [340]  according  to  the  scientific 
definition  of  what  are  the  races  of  mankind. 

Mr.  Crockett:  We  object  to  the  question,  if  the 
Court  please.  After  all,  this  is  direct  examination 
by  Counsel,  and  he  is  not  entitled  to  cross-examine 
the  witness  in  going  into  an  anthropological  ques- 
tion which  I  submit  is  entirely  extraneous  to  the 
record  in  this  whole  matter. 

The  Court:  I  think  we  have  gone  far  enough  on 
that.   The  objection  is  sustained. 

Mr.  Resner:     I  take  exception. 

The  Court:     Exception  allowed. 

Mr.  Resner:  Now,  Mr.  Pombo,  would  you  say 
that  a  Grand  Jury  such  as  this  one  is,  composed  of 
approximately  89%  of  men  in  the  managerial  or 
owner  or  clerical  class  as  against  a  little  bit  more 
than  10%  who  are  in  the  so-called  workers'  group — 
would  you  consider  that  kind  of  a  Grand  Jury  a 
true  cross  section  of  and  representative  of  the  com-  ji 
munity  % 

Mr.  Crockett:  We  object  to  the  question,  if  the 
Court  please.   Again  it  is  calling  for  the  conclusion 
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of  the  witness;  and  it  doesn't  include  in  it,  that  hap- 
pens to  be  included,  and  that  is  the  relative  educa- 
tional qualifications  of  the  different  people  in  the 
different  classes. 

The  Court:  The  Court  will  put  the  sustaining 
of  the  objection  on  the  ground  that  the  witness  is 
being  asked  to  usurp  the  prerogative  of  the  Court 
in  this  particular  proceeding. 

Mr.  Resner:     I  will  take  exception. 

The  Court:     Exception  allowed. 

Mr.  Resner:  How  do  you  explain  the  fact,  Mr. 
Pombo,  that  there  is  not  a  single  farm  laborer  on 
the  Grand  Jury  list  of  50,  and  there  are  some  8,000 
farm  laborers  in  Maui? 

Witness:  Not  including — you  are  including  the 
aliens  ? 

Q.     Aliens  and  citizens. 

A.  Why  don't  you  stick  to  citizens  so  it  would 
be  more  specific? 

Q.  There  are  a  substantial  number  of  citizens 
among  the  8,000  farm  laborers,  Mr.  Pombo.  There 
are  more  citizens  among  the  farm  laborers  than 
there  are  citizens  among  the  so-called  management 
group.  How^  do  you  explain  the  fact  that  there  is 
not  a  single  farm  laborer  on  the  Grand  Jury  list 
of  50? 

A.  We  don't  consider  them  as  farm  laborers. 
We  just  go  through  them  and  pick  them  out  and 
go  into  their  questionnaires  or  personally,  and  if 
they  satisfy  the  Commissioners  that  they  will  make 
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good  jurors,  we  put  them  on  regardless  of  what 

their  occupation  is. 

Q.  You  select  the  Grand  Jury  list  independently 
of  what  the  occupations  of  the  jurors  are,  is  that 
correct  ?  [342]  A.     AVhat  did  you  say  ? 

Q.  You  select  the  Grand  Jury  list  without  regard 
then  to  what  the  occupations  of  the  jurors  are*? 

A.     Yes.   We  don't  consider  the  occupation. 

Q.     You  don't  consider  the  occupation? 

A.  Well,  we  don't  take  that  into  much  con- 
sideration. 

Q.     I  see.   You  select  the  jury  on  another  basis? 

A.     On  another  basis — on  their  merits. 

Q.  You  select  them  on  the  basis,  really,  of  what 
you  call  intelligence?  A.     Yes. 

Q.     Good  character  ?  A.     Yes. 

Q.     Education?  A.     Yes. 

Q.     Those  are  the  standards?  A.     Yes. 

Q.     Not  so  far  as  race  is  concerned? 

A.     That  doesn't  count  with  me. 

Q.  Or  business  is  concerned  ?  Or  occupations  are 
concerned?  You  ignore  that  in  selecting  a  jury? 

A.  No,  business  men  and  clerk  and  stuff — I  pre- 
fer to  get  them.  They  make — they  really  smarter 
jurors. 

Q.     I  see.   And  so  in  selecting  the  jury,  you  take  ) 
into  account  whether  a  man  is  a  business  man? 

A.     Not  exactly  a  business  man — a  fellow  can  be  || 
working  for  a  business  man  and  still  may  be  smarter 
than  his  boss.  [343] 
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Q.  You  say  that  a  man  who  is  in  a  high  clerical 
position 

A.  Our  business  here  all  small — very  few  big 
ones — the  plantations. 

Q.  I  understand  that,  but  what  you  are  saying 
is  that  when  a  man  is  working  with  a  business  or 
has  some  kind  of  executive  job,  that  to  you  that 
means  he  is  better  qualified. 

A.     He  usually  does. 

Q.     Than  a  man  who  works  with  his  hands'? 

A.     He  usually  is  better  qualified. 

Q.     That's  right.    That  is  what  you  are  saying. 

A.     That  is  what  I  am  saying. 

Q.  Then  as  I  understand  you,  you  take  into  ac- 
count that  qualification  in  selecting  a  juror;  but  if 
a  man  is  a  w^orker,  then  you  don't  consider  that. 

A.     Oh,  no,  you  are  wrong. 

Q.  I  beg  your  pardon "?  Isn't  that  what  you  said? 
Don't  you  pick 

A.    What  do  you  mean  by  worker"? 

Q.  Somebody  who  works  on  the  plantations  or 
canneries. 

A.  I  have  a  lot  of  plantation  men  on  the  jury 
now. 

Q.  I  am  talking  about  the  wage  earner,  the  wage 
worker,  the  daily  wage  worker.  You  know  what 
that  is?  A.     I  guess  I  do. 

Q.     The  man  who  works  by  the  hour. 

A.     Lots  of  them  work  by  the  hour.  [344] 

Q.    You  know  what  I  mean  by  w^age  worker? 
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A.  Yes,  I  know.  The  per  diem  worker  that  gets 
paid  by  the  hour. 

Q.  Somebody  who  works  in  the  cannery  or  sugar 
plantations  or  camieries,  pineapple  fields — that  is 
what  we  mean  by  wage  earner. 

A.     We  considered  the  men  in  the  canneries. 

Q.  What  I  am  getting  at  is  in  picking  this  jury, 
was  it  important  to  you  whether  or  not  the  jurors 
had  that  kind  of  job?  You  disregarded  that? 

A.  Doesn't  make  any  difference  to  me  what  kind 
of  job  he  has. 

Q.  Did  you  disregard  or  take  into  account  a 
man's  job  in  putting  him  on  the  jury? 

A.  I  prefer  to  have  experience  on  the  Grand 
Jury.  I  would  like  to  have  a  clerk — somebody  that 
is  familiar  with  paper  work. 

Q.     Yes. 

A.     Somebody  that  has  got — usually  got  a  good  r 
education  to  be  in  an  office. 

Q.    Yes. 

A.  He  makes  a  better  juror  than  the  man  that  is 
not  doing  any  office  work. 

Q.  And  what  caused  you  to  come  to  that  con- 
clusion ? 

A.  My  experience  as  a  juror  myself,  sitting  on 
the  jury. 

Q.  In  other  words,  you  think  business  people 
make  better  jurors  than  ordinary  laborers  ?  [345]  i 

A.     Yes,  I  do. 

Q.     And  so  in  selecting  a  jury,  you  kept  in  mind'i 
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that  standard  rather  than  the  standard  of  getting 

people  from  all  kinds  of  trades  and  occupations? 

A.  We  have  them  from  all  kinds  of  trades  and 
occupations  now. 

Q.  The  question  is  this — in  selecting  this  jury, 
what  you  particularly  kept  in  mind  was  getting  on 
the  jury  business  people,  managers  or  clerical 
people  or  supervisory  people.  You  favored  those 
on  the  jury. 

A.     We  have  all  kinds  of  men  on  the  jury. 

Q.  Rather  than  those  who  worked  in  the  fields 
and  canneries. 

Mr.  Crockett:  Just  a  moment.  If  the  Court 
please,  I  object  to  the  question.  It  has  already  been 
asked  and  answered.  Mr.  Pombo  has  stated  repeat- 
edly that  they  did  not  make  a  man's  occupation  the 
controlling  factor  in  making  their  selection,  and  it 
has  been  answered  dozens  of  times  here,  and  Coun- 
sel goes  over  the  same  question  over  and  over  again. 

Mr.  Resner:  I  don't  think  so.  May  I  finish  the 
question  ? 

The  Court:  The  objection  is  sustained,  and  also 
the  Court  adds  because  Counsel  is  with  clever  ques- 
tions putting  words  into  the  witness'  mouth  that 
the  witness  is  obviously  himself  incapable  of  putting 
in  that  form,  and  therefore  makes  a  leading  ques- 
tion for  [346]  the  purpose  of  making  a  point  in 
Counsel's  own  favor — and  he  is  Counsel's  witness. 

Mr.  Resner:  If  your  Honor  please,  I  most  re- 
spectfully except  to  the  Court's  statement  and  indi- 
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cate  to  the  Court  that  it  shows  on  the  part  of  the 
Court  a  bias  and  prejudice  against  these  defend- 
ants and  an  unfairness  in  these  proceedings. 

The  Court:  I  am  addressing  myself  to  the  con- 
duct of  Counsel.  As  far  as  I  am  concerned,  the 
defendants  are  innocent  at  this  stage  of  the  pro- 
ceeding before  me.  I  am  addi^essing  myself  to  the 
cleverness  of  Counsel. 

Mr.  Resner:  I  don't  think  the  comment  was  nec- 
essary, if  the  Court  please  and  I  take  exception. 

The  Court :  I  want  your  exception  in  the  re<?ord, 
alongside  of  my  comment  on  your  question. 

Mr.  Eesner:  I  think  it  rather  remarkable  that 
in  a  Comity  where  there  are  8,000  farm  laborers, 
there  is  not  one  on  the  jury  list. 

The  Court :  I  have  ruled,  Mr.  Resner,  and  please 
— no  more  remarks  in  connection  therewith  after 
ruling.   Note  your  exception  and  proceed. 

Mr.  Resner:  I  do  require  and  I  think  we  are 
entitled  to  a  fair  hearing. 

The  Court:     You  are  getting  it. 

Mr.  Resner :     I  doubt  it. 

You  have  used,  year  after  year,  Mr.  Pombo,  a  < 
number  of  jurors  on  the  Grand  Jury  list.  [347] 

Witness:     Yes,  we  have. 

Q.     Consecutive  terms. 

A.     Yes,  we  have. 

Q.     And  why  has  that  been  done? 

A.     The   law   permitted  us   to   use   these   jurors  i 
that  were  selected  on  the  panel  but  don't  serve. 
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These  men  that  don't  seiTe,  we  continued  on — con- 
tinued them  on  for  the  next  year's  panel. 

Q.  I  see.  Did  you  consider  them  qualified  be- 
cause of  prior  experience? 

A.  What  do  you  mean?  The  men  who  were  on 
the  list? 

Q.  The  men  that  you  continued  on  service  year 
after  year. 

A.  It  saved  us  a  lot  of  work — already  selected, 
already  considered — and  we  just  carry  them  on  in 
the  next  term. 

Q.     It  made  it  easier  that  way,  is  that  it? 

A.     The  law  allowed  us  to  do  that. 

Q.  And  it  made  the  Commissioners'  work  easier 
in  that  regard  to  get  a  jury?  A.     Sure  it  did. 

Mr.  Resner:  That  completes  the  examination  of 
Mr.  Pombo  at  this  point. 

Mr.  Crockett :  If  the  Court  please,  at  this  time 
may  the  record  show  that  the  list  of  questionnaires 
which  were  referred  to  in  the  examination  of  this 
witness  by  Counsel,  and  particularly  the  tabulation 
of  the  retiii'ns  of  those  questiomiaires  as  [348]  were 
referred  to  and  identified  by  Judge  TTirtz  when  he 
was  a  witness  on  the  stand — that  it  appears  that 
of  the  questionnaires  examined,  50  persons  were 
included  on  the  qualified  list  and  59  on  the  question- 
able list.  There  are  listed  as  exemj)t.  30  persons; 
and  listed  as  not  qualified,  49  persons;  and  out  of 
the  jurisdiction,  eight  persons;  and  in  the  amiy. 
three  persons ;  deceased,  one ;  and  no  questionnaires 
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returned.  13.    Might  I  amend  my  offer  to  say  that 

it  refers  to  the  19th  precinct  instead  of  the  1st. 

The  Court :     19th  precinct  located  where  ? 

Mr.  Crockett :  Haiku.  And  that  in  order  that  it 
might  be  in  the  same  iDortion  of  our  transcript,  that 
the  records  of  the  <?ourt  further  show  that  the  grand 
jurors  listed  by  the  Commissioners  from  the  19th 
precinct  were  TTalter  Holt  and  Edwin  K.  Muroki. 

And  may  the  record  further  show  that  from  the 
questionnaires  of  the  1st  precinct,  located  at  Lanai 
City,  the  tabulation  of  the  questionnaires  returned 
show  that  94  persons  were  placed  on  the  qualified 
list;  87  were  on  the  questionable  list:  exempt,  60; 
out  of  the  jurisdiction,  48;  in  the  amiy.  9: — the 
heading  is  ''Temporarily  Out  of  the  Jurisdiction" 
— 9 :  deceased,  two :  and  questionnaii'es  not  received, 
20.  And  that  the  records  heretofore  introduced  in 
evidence  show  [349]  that  the  Commissioners  listed 
as  grand  jurors  from  the  1st  precinct,  Lanai,  David 
P.  Eldi'edge  and  Toshio  Oniuna. 

We  have  no  questions  from  this  witness. 
(Witness  excused.) 

Mr.  Eesner :     Will  you  call  'Mr.  Chatterton,  then. 
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having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Resner: 

Deputy  Clerk :     Please  state  your  full  name. 

Witness:     Claude  E.  Chatterton. 

Mr.  Resner:  Would  you  state  your  full  name, 
please  ? 

Witness:     Claude  Ellsworth  Chatterton. 

Q.     And  your  address,  Mr.  Chatterton? 

A.  I  live  in  Kula.  My  Post  Office  Box  is  145, 
Kahului. 

Q.     And  your  business? 

A.     I  am  assistant  manager  of  Kahului  Store. 

Q.  Who  is  the  owner  of  that  store,  Mr.  Chatter- 
ton? 

A.  The  Hawaiian  Commercial  and  Sugar  Com- 
pany. 

Q.     What  is  your  political  registration  by  party? 

A.  Does  that — is  that  a  question  that  has  any 
bearing?  [350] 

Q.    Yes,  it  is.  A.     I  am  a  republican. 

Q.  The  statute  requires  that  one  of  the  Jury 
Commissioners  be  a  republican  and  the  other  a 
democrat?  A.     I  agree  with  that. 

Q.  I  wanted  to  see  whether  there  were  two  demo- 
crats on  the  Commission.  Now,  Mr.  Chatterton,  how 
long  have  you  been  a  Jury  Commissioner? 

A.  Since  I  received  my  first  appointment  from 
Judge  Wirtz  in  1945. 
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Q.     So  you  have  served  two  teiTus? 

A.     I  have  served  t^'o  terms? 

Q.     And  this  is  the  third  tenn? 

A.  The  third  term  is  coming  up.  We  have 
picked  two  jury  lists. 

Q.  You  participated  in  the  work  that  resulted 
in  the  selection  of  the  1947  Grand  Jiuy  list? 

A.     I  did. 

Q.  Out  of  which  the  array  of  21,  or,  23  names 
was  chosen? 

A.     You  mean  the  23  jurors  chosen  from  the  list? 

Q.  It  is  called  the  array,  as  gathered  here,  or 
the  active  Grand  Jury.  A.     That's  right. 

Q.  That  does  the  work.  Xow,  as  I  imderstand  it, 
you  selected  50  names  on  the  list.  [351] 

A.     Yes. 

Q.  You  met  from  tune  to  time,  did  you,  in  1916 
to  select  the  names  ?  A.     That 's  right. 

Q.  Xow,  are  you  familiar  with  what  the  statute 
says  with  regard  to  the  qualifications  of  jurors? 

A.     I  am. 

Q.  One  of  those  is  that  a  person  he  intelligent. 
"Wliat  do  you  miderstand  that  to  mean? 

A.  That  is  a  very  obvious  question.  You  can  tell 
whether  a  man  is  intelligent  or  not,  and  one  of  the 
reasons  is  by  the  work  that  he  does. 

Q.  I  wonder  if  you  would  explain  that  a  bit 
more,  Mr.  Chatterton. 

A.  I  don't  consider  it  needs  any  further  ex- 
planation. 
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Q.  Well,  when  you  say  that  you  determine  a 
man's  intelligence  by  the  work  that  he  does 

A.     That  is  one  of  the  reasons,  yes. 

Q.     What  does  that  mean  to  you? 

A.  It  means  that  he  has  average  intelligence  and 
that  he  has  not  necessarily  gone  through  any  par- 
ticular grade  in  school.  He  might  not  have  gone  to 
granunar  school;  he  might  have  had  an  education 
at  home. 

Q.  Do  you  associate  intelligence  with  certain 
kinds  of  work  more  than  with  other  kinds  of  work  ? 

A.     Not  necessaril}^ 

Q.  I  am  still  at  a  loss  to  understand  what  you 
mean  by  intelligence  as  determined  by  the  kind  of 
work  a  man  does.    Can  you  enlarge  upon  that? 

A.  Whether  he  has  a  trusted  position  with  the 
firm  that  he  is  employed  by. 

Q.    Yes. 

A.  Or — there  are  different  positions  which  re- 
quire different  amount  of  intelligence. 

Q.  I  see.  Well,  is  it  your  thought  that  if  a  per- 
son holds  an  executive  position  or  a  supervisory 
position,  let's  say,  in  business  of  some  kind,  that 
chances  are  that  that  man  would  be  more  intelli- 
gent than  someone  who  works  by  the  hour,  let 's  say  ? 

A.  Perhaps  so.  Perhaps  not.  Not  necessarily — 
not  all  jobs  are  held  on  merit,  Mr.  Resner. 

Q.  Yes,  I  understand  that,  too.  But  w^hat  I  am 
getting  at  is  what  kind  of  work  it  is  that  you 
associate  intelligence  with.  A.    Any  job. 
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Q.  Do  you  think  that  a  person  is  likely  to  be  as 
intelligent  if  he  is  a  farm  laborer  as  if  he  holds  the 
position  of  manager  of  a  railroad  with  respect  to 
jury  service?  A.     Could  possibly  be.  [353] 

Q.  AVell,  in  your  opinion  where  do  you  think  the 
probabilities  lay?  A.     I  couldn't  say. 

Q.  What  standard  did  you  use  then  in  fixing 
intelligence  in  selecting  the  jury  list  of  50? 

A.  Used  whether  they — personal  knowledge  of 
the  persons  to  whom  the  application  was  sent — from 
long  experience  on  the  Island.  Mr.  Pombo  stated 
he  has  been  here — born  and  raised  here.  I  haven't 
been  born  and  raised  here,  but  been  here  30  years 
and  know  more  or  less  the  entire  community  with 
the  exception  of  outlying  districts.  Those  were  the 
districts  we  put  the  first  questionnaires  out  to. 

Q.  Would  you  say  that  other  things  being  equal 
that  you  selected  the  jurors  from  amongst  the 
people  that  you  knew  personally  ?  A.     No,  sir. 

Q.  Did  that  have  anj^hing  to  do  mth  the  selec- 
tion— whether  you  had  personal  knowledge? 

A.     Not  to  my  mind,  it  did  not. 

Q.  If  you  knew  one  man  personally  and  not  an- 
other, would  you  select  the  man  you  knew  person- 
ally? 

A.  Perhaps  we  might — I  can't  answer  that  yes 
or  no. 

Q.  Well,  now,  could  you  go  over  the  list  of  50 
and  tell  us  those  whom  you  know  personally? 

A.    Yes,  I  can. 


vs.  I.L.W.U.  etc.  889 

(Testimony  of  Claude  E.  Chatterton.) 

Q.  I  hand  you  the  Court's  exhibit,  a  certified  list. 
This  is  the  Court's  list.  It  is  in  evidence  here,  [354] 
Mr.  Chatterton.  You  see  the  first  name  is  Mr.  El- 
dredge.  Do  you  know  him?  A.  I  know  him. 
Q.  How  long  have  you  known  Mr.  Eldredge? 
A.  I  have  known  him  probably  for  15  years— 
not  personally,  but  I  know  the  family.  I  know 
where  he  was  born,  where  he  has  worked,  but  he  is 
not  a  personal  friend  of  mine. 

Q.     Was  that  a  consideration  in  selecting  him  as 
a  juror — your  knowledge  of  him? 

A.  That  and  the  work  that  he  does  and  the  repu- 
tation that  he  has  in  the  community. 
Q.  What  is  the  w^ork  that  he  does  ? 
A.  I  believe  he  is  personnel— assistant  personnel 
director  of  Hawaiian  Pine,  and  before  that  he  was 
working  in  the  personnel  and  athletic  department  of 
Pioneer  Mill  Company. 

Q.     And  that  indicated  to  you  a  qualification  ? 
A.     Not  only  that,  but  he  has  had  past  jury  ex- 
perience—jury service,  which  he  performed  very 
well. 

Q.     Next,  is  Mr.  Toshio  Onuma. 

A.     That  person,  I  do  not  know. 

Q.     Next,  Alfred  S.  Burns. 

A.     I  know  Mr.  Burns. 

Q.     Have  you  known  him  long? 

A.  I  have  known  him  and  have  a  speaking  ac- 
quaintance with  him  for  probably  15  or  20  years. 

Q.  And  what  caused  you  to  put  Mr.  Burns  on 
the  list?  A.     I  can't  recall  at  present. 
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Q.     Did  Ms  work  have  anything  to  do  with  it? 

A.     No,  sir. 

Q.  How  did  you  determine  that  he  was  intelli- 
gent? 

A.  Well,  for  a  matter  of  education,  for  one 
thing. 

Q.    Yes. 

A.  And  the  fact  that  he  has  the  reputation  in 
the  community  of  being  a  reliable  person. 

Q.     Mr.  Correia — do  you  know  him? 

A.  I  didn't  know  Mr.  Correia  until  I  saw  him 
yesterday  morning. 

Q.     Mr.  Roy  Tatsumi  Ito? 

A.     Same  applies  to  him. 

Q.    Mr.  Edward  S.  Bowmer? 

A.     I  know  Mr.  Bowmer. 

Q.     How  long  have  you  known  him? 

A.  I  think — well,  since  he  came  to  the  Island  of 
Maui.  I  don't  know  exactly  how  many  years  that 
is,  but  he  was  formerly  with  the  Wailuku  Sugar 
Company.  Since  he  moved  to  Lahaina,  I  haven't 
had  much  contact. 

Q.     Now,  he  is  cashier? 

A.  He  holds  an  office  at  Baldwin  Packers,  I 
know  that. 

Q.     On  what  basis  did  you  put  him  on  the  list? 

A.  As  I  recall  it,  it  was  from  standing  in  the 
community  and  past  jury  service. 

Q.  Mr.  Burns  is  also  employed  as  superintendent 
at  Baldwin,  isn't  he?  A.    Yes. 
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Q.  How  about  Mr.  Ralph  Corn  well?  Do  you 
know  him? 

A.  I  just  know  him  when  I  see  him.  I  don't 
know  him  to  speak  to.  [356] 

Q.     Mr.  Yong  Kam  Chew? 

A.     I  know  Mr.  Yong  Kam  Chew. 

Q.     How  long  have  you  known  him? 

A.     For  about  20  years. 

Q.     Do  you  know  what  he  does? 

A.     He  runs  his  own  store  in  Lahaina. 

Q.     What  caused  you  to  put  him  on  the  list? 

A.  Most  precincts  we  endeavor  to  scatter  the — 
our  choices  for — by  trying  to  get  Chinese.  If  there 
happened  to  be  four,  we  would  try  to  take  one  Japa- 
nese, one  Chinese,  one  Portuguese  and  one — what 
you  might  call  haole. 

Q.  In  other  words,  you  tried  to  divide  it  accord- 
ing to  race? 

I,  A.     Not  in  all  cases,  but  we  try  to  make  a  fair 
distribution. 

Q.  How  do  you  account  for  the  fact  that  there 
are  no  Filipinos  on  this  list? 

A.  Well,  in  a  lot  of  cases  the  number  of  Fili- 
pinos that  you  questioned  Mr.  Pombo  about,  Mr. 
Resner — there  is  a  number  of  Filipinos  who  have 
reached  the  voting  age  are  still  in  the  army — or 
service.  They  have  had  no  chance  to  ever  be  picked 
on  a  jury  except  in  this  one  particular  term.  There 
are  a  number  of  them,  I  know. 

Q.     I  might  point  out  to  you  at  this  time,  Mr. 
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Chatterton,  that  in  1946,  according  to  Exhibit  17, 

the  list  of  registered  voters  on  November  5th,  1946 


A.     May  I  make  the  suggestion  that  the  1946- 


Q.  That  there  were  103  Filipinos  registered  to 
vote  and  you  didn't  complete  your  list  until  Decem- 
ber 11th,  1946. 

A.  But,  Mr.  Resner,  that  1946  tabulation  was 
not  released  in  time  for  us  to  use  it.  We  picked  the 
jury  list  from  the  1944  list,  as  Mr.  Pombo  has 
already  told  you. 

Q.     Were  there  Filipinos  registered  in  1944? 

A.     There  probably  were. 

Q.  Do  you  know  of  any  Filipino  that  has  ever 
served  on  the  Grand  Jury  in  Maui  County  ? 

A.  I  am  not  familiar  with  the  Grand  Jury  prior 
to  1945. 

Q.  In  your  experience,  has  there  been  a  Filipino 
on  the  Grand  Jury  list? 

A.  Not  in  the  two  terms  that  I  have  served.  I 
don't  have  the  1946  list  with  me,  so  I  couldn't  say. 
I  don't  believe  there  is  a  Filipino  on  the  present 
Grand  Jury  list. 

Q.     Now,  Mr.  Ray  M.  Allen — do  you  know  him? 

A.     I  do. 

Q.  And  he  is  the  manager  of  the  Wailuku  Sugar 
Company?  A.     That's  right. 

Q.     And  how  long  have  you  known  him  ? 

A.  I  have  known  him  for  about  15  years,  I 
imagine,  or  more. 
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Q.  Did  your  personal  knowledge  of  him  cause 
you  to  think  he  was  a  suitable  juror?  [358] 

A.     It  did. 

Q.  Anything  else  that  caused  you  to  think  he  was 
a  suitable  juror? 

A.  One  thing — that  I  believe  every  man  should 
be  a  juror  sometime  or  other.  I  will  go  with  you  on 
that,  and  I  don't — to  my  knowledge,  Mr.  Allen  has 
never  been  on  during  my  term,  and  the  fact  that  he 
was  the  manager  of  the  plantation  had  no  bearing 
whatsoever  on  that.  But  one  thing  I  would  point 
out  to  you,  Mr.  Resner,  is  that  the  top  man  man- 
agerial jobs  have  very  rarely  been  picked  on  a 
jury. 

Q.     The  second  group? 

A.     Not  the  second,  necessarily. 

Q.     Mainly?  A.     No. 

Q.     What  group  has  been  picked? 

A.     Been  picked  pretty  well  from  all  groups. 

Q.  Perhaps  you  can  explain  this  to  me — how  did 
it  happen  that  there  is  not  a  single  farm  laborer 
on  this  jury  list? 

A.     I  believe  your  statement  is  slightly  wrong. 

Q.     Who  are  the  farm  laborers? 

A.  Well,  there  is  one  of  the  grand  jurors  who  is 
present  in  the  court  room  right  now — Mr.  Charlie 
Thompson,  w^ho  is  a  rancher  and  a  farmer  and  he 
does  his  own  work. 

Q.  I  am  talking  about — when  I  use  that  term, 
Mr.  Chatterton,  I  am  talking  about  a  person  who 
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works  [359]  by  the  hour  or  by  the  clay  for  some 

entrepreneurial  as  a  farm  laborer. 

A.  I  see.  I  don't  believe  there  are  any.  There 
are  many  on  that  list  \Yho  are — work  by  the  hour. 

Q.  I  am  talking  about  the  people  who  work  in 
the  fields  or  in  the  camieries  or  in  the  sugar  mills 
as  day  laborers.  Do  you  know  of  any  of  those  on 
the  list? 

A.  Mau  Hill  is  a  macliinist.  He  works  in  the 
miU. 

Q.  You  don't  consider  a  machinist — you  don't 
consider  a  machinist  as  a  farm  laborer? 

A.  Xo,  but  he  works  in  the  mill.  That  is  your 
statement. 

Q.     As  a  farm  laborer? 

A.  No,  farm  laborers  don't  work  in  mills — nor 
do  they  work  in  canneries. 

Q.     What  do  you  consider  them  on  the  list? 

A.  I  consider  them  craftsmen,  fanners,  car- 
penters— whatever  have  you — they  are  tradesmen. 

Q.     Do  you  know  Mr.  "Wai  Ken  Tom  ? 

A.     I  do. 

Q.    T^Tiat  does  he  do? 

A.  I  believe  he  is  bookkeeper  for  the  Maui 
Mutual  Telephone  Company. 

Q.     How  long  have  you  kno\^'n  him  ? 

A.  Practically  the  same  years  as  the  others — 
15  or  20  years — ever  since  he  has  been  a  small  boy. 

Q.  And  what  caused  you  to  put  him  on  the 
Hst?  [360] 
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A.  One  of  the  main  things  is  because  I  think  he 
would  make  a  good  juryman,  better  than  average 
intelligence,  had  a  good  education,  good  reputation 
in  the  community. 

Q.     What  about  Mr.  EzelH 

A.     Mr.  Ezell  I  know  i^ersonally. 

Q.     How  long  have  you  known  him? 

A.  First  time  I  met  Mr.  Ezell  was  just  a  few 
days  after  Pearl  Harbor  when  he  was  working  for 
the  USED,  and  he  left  the  Island  and  returned  here 
about  a  year  ago. 

Q.  And  what  did  you  consider  as  a  basis  for 
putting  him  on  the  jury? 

A.  Same  reasons — intelligence,  standing  in  the 
community. 

Q.     Do  you  know  Mr.  Louis  Sequeira  ? 

A.    I  do. 

Q.     How  long  have  you  known  him? 

A.     Twenty-five  years. 

Q.     What  caused  you  to  put  him  on  the  list? 

A.     Because  I  believe  he  is  a  good  man. 

Q.     I  beg  your  pardon? 

A.     Because  I  believe  he  is  a  good  man. 

Q.  AYhat  do  you  mean  by  the  expression, 
*^good,"  Mr.  Chatterton? 

A.  Standing  in  the  community,  reputation 
among  business  men,  business  methods.  I  think  that 
is  sufficient.  [361  ] 

Q.  Now,  Mr.  Sequeira  is  Portuguese  by  extrac- 
tion? A.     Portuguese,  yes. 
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Q.     -^nd  is  he  considered,  in  your  judgment,  as  a 
Caucasian  or  non-caucasian  ? 

A.     In  my  estimation,  he  is  a  Caucasian. 

Q.     In  the  estimation  of  the  community,  is  he 
considered  Caucasian  or  non-caucasian  ? 

A.     I  couldn't  say. 

Q.     Is  there  any  reason  why  you  could  not  say? 

A.     No. 

Q.     Mr.  Winf ord  W.  Percy,  do  you  know  him  ? 

A.    I  do. 

Q.     How  long? 

A.     Well,  I  should  say  about  five  years. 

Q.     What  does  he  do? 

A.     He  manages  the  Maui  Appliance  Company — 
handles  different  appliances. 

Q.     What  caused  you  to  put  him  on  the  list? 

A.  Well,  one  thing  is  that  I  believe  Mr.  Percy  : 
is  a  very  smart  man,  and,  as  I  say,  good  business  \ 
standing — and  another  thing  is  that  in  many  cases  ii 
lot  of  these  people  have  more  time  to  go  on  jury  ^ 
service. 

Q.     More  time  than  whom?  j 

A.  Well,  men  who  hold  important  jobs  in  many  ij 
places  where  they  cannot  be  let  off.  In  many  cases,  - 
tradesmen  and  craftsmen  of  different 

Q.     In  other  words,  people  who  can't  get  off? 

A.  Conditions  here  in  the  Territory  are  a  little 
different  than  on  the  Mainland.  We  have  our  sea- 
sonal work  here  where  with  some  men  it  is  abso- 
lutely necessary  that  they  stay  on  their  jobs. 
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Q.    Who  is  included  in  that? 

A.     Mainly  tradesmen  and  operatives  in 

Q.     People  in  executive  positions'? 

A.     Not  necessarily. 

Q.  In  connection  with  what  you  call  seasonal 
work,  who  is  more  essential — those  in  executive  po- 
sitions or  those  who  are  people  who  work  in  the 
fields? 

A.  Well,  I  would  say  about  fifty-fifty.  Execu- 
tives got  to  be  there  to  direct  the  work,  and  oper- 
ators of  machines  have  to  be  there  to  operate  the 
machines. 

The  Court:  Mr.  Resner,  if  there  is  no  objection, 
we  will  take  a  recess. 

(Second  Circuit  Court  recessed  at  11:00  a.m. 
and  reconvened  at  11 :10  a.m.) 

Mr.  Resner:  Mr.  Chatterton,  do  you  know  the 
juror,  Nakamoto?   No.  14? 

Witness:     I  don't — I  know  him,  yes. 

Q.     How  long  have  you  known  him? 

A.  I  have  known  who  he  is  for  a  long  time — 
probably  ten  or  twelve  years. 

Q.    What  does  he  do? 

A.  I  know  him  as  a  fisherman,  but  I  think  he  has 
some  connection  with  some  market.  [363] 

Q.    What  caused  you  to  put  him  on  the  list? 

A.  Well,  he  has  a  good  standing  in  the  commu- 
nity and  is  a  qualified  man. 

Q.    You  mean  qualified  on  the  basis ? 

A.    Qualified  juror — that  is,  a  citizen  and  a  voter. 
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Q.  Xow.  ^itli  regard  to  Mr.  Maeda.  do  vou 
know  him?  A.     I  do. 

Q.     How  long  have  vou  known  him? 

A.     Abont  two  or  three  years. 

Q.     His  business? 

A.     I  beheve  he  is  a  public  aceoimtant. 

Q.     And  what  caused  you  to  put  him  on  the  list? 

A.  The  same  reason  as  Xakamoto.  He  has  a 
reputation  of  being  a  very  smart  boy — good  stand- 
ing in  the  comnnmit^'  and  is  a  qualified  jiu^or. 

Q.     Mr.  Trask — how  long  hare  you  kno^^m  him? 

A.     I  have  known  him  30  years. 

Q.     What  does  he  do  ? 

A.  He  is  cashier  in  the  Bank  of  Hawaii,  Paia 
branch. 

Q.     InWailuku?  A.     Paia. 

Q.     What  caused  you  to  put  him  on  the  list? 

A.  TTell,  he  is  an  intelligent  man,  a  qualified 
juror. 

Q.  Allien  you  use  the  word,  ''qualified"  you 
mean  according  to  citizenship? 

A.  I  mean  according  to  the  requirements  of  a 
juror.   He  meets  all  requirements. 

Q.  With  regard  to  Mr.  Rezents — do  you  know 
him?  [364] 

A.  I  know  him,  yes.  I  have  known  who  he  is  for 
— ever  since  he  has  been  a  small  boy. 

Q.  I  see.  What  causec^  you  to  put  Inm  on  the 
Hst  ? 

A.  Well,  I  believe  his  questionnaire  qualified 
him  as  a  juror. 
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Q.     What  about  Mr.  Ayers? 

A.     Mr.  Ayers — I  do  not  know. 

Q.  What  standard  of  education  to  your  mind 
was  sufficient  to  qualify  a  person  as  a  juror  on  the 
Grand  Jury  list? 

A.  Well,  there  was  not  any  particular  standard. 
A  man  might  have  only  been  three  or  four  years  in 
grade  school  and  still  be  a  qualified  juror. 

Q.     Yes. 

A.  And  the  answers  that  he  made  on  his  ques- 
tiomiaire  had  some  bearing  on  it,  and  personal 
knowledge  that  we  pick  up.  In  a  small  community 
like  this,  you  more  or  less  hear  a  lot  of  things  about 
different  people,  and  as  Mr.  Pombo  said,  we  never 
dreamed  it  necessary  to — not  having  the  funds  to 
do  it — to  call  witnesses  or  prospective  jurors  in 
to  question  them.  But  we  did  do  a  lot  of  question- 
ing ourselves  on  our  own  time. 

Q.     You  mean  you  went  around  and  saw  people  ? 

A.  That's  right — just  in  the  community.  When 
you  go  aromid,  you  talk  to  so  and  so.  He  will  say, 
"I  know  Mr.  Ayers,  I  know  Mr.  whoever  it  is;  and 
you  [365]  ask  him  if  he  knows  him  and  he  says  yes. 

Q.  You  didn't  have  those  funds  to  call  in  pros- 
pective jurors  whose  questionnaires  appeared  to 
show  them  qualified.  Therefore,  did  you  select  those 
whom  you  knew  as  against  those  you  didn't  know? 

A.     Not  the  way  I  saw  it,  no. 

Q.     How  do  you  explain  the  fact ? 

A.     Because   you   could   take   150   men   on   this 
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list  and  I  believe  I  would  know  them   all,   ]n'ac- 
tically.    I  know  90%  of  the  men  on  both  the  trial 
and  grand  jiuy  list. 

Q.  I  understand  that.  How  many  of  the  people 
of  the  registered  voters  en  masse  in  the  County — 
and  I  think  there  are  something  around  6,500 — do 
you  know  ? 

A.  That  would  take  a  long  time  to  go  over  them 
one  by  one. 

Q.  There  were  6.572  registered  voters  on  No- 
vember 6th,  1946.  on  all  three  Islands.  What  would 
you  say  is  the  percentage  of  those  people  that  you 
know  personally?  A.     I  couldn't  say. 

Q.     Would  you  know  as  many  as  90%  of  them? 

A.     Oh,  no. 

Q.  You  did  say  you  knew  90'  c  of  the  people  on 
the  list. 

A.  In  the  lower  districts,  more  populated  dis- 
tricts.   In  the  outlying  districts,  I  know  very  few.' 

Q.  With  regard  to  Mr.  Haygood.  how  long  have 
you  known  liim?  A.     About  two  years.  [366] 

Q.     How  long  have  you  known  him? 

A.     About  two  years. 

Q.     What  does  he  do? 

A.  He  is  manager  of  the  Maui  Soda  and  Coca- 
Cola  Bottling  Works. 

Q.     What  qualified  him  in  your  opinion? 

A.  Well,  the  fact  that  he  is  a  man  I  considered 
above  average  intelligence — met  the  requirements 
necessarv. 
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Q.     Do  you  know  Mr.  Saka? 

A.  I  don't  know  Mr.  Saka  personally.  I  know 
who  he  is  and  I  have  business  dealings  with  him 
over  the  telephone  at  times. 

Q.     Did  you  consider  him  qualified'? 

A.     I  do. 

Q.     What  about  Mr.  Fredholm? 

A.  Mr.  Fredholm  I  have  known  for — ever  since 
he  has  been  a  small  boy. 

Q     .And  his  business  is  what? 

A.  He  is  superintendent  of  the  Kahului  Rail- 
road trucking  department. 

Q.     What  qualified  him  in  your  judgment? 

A.  Well,  he  gets  around  the  country  quite  a  lot 
and  knows  the  community  pretty  well,  even  though 
he  is  only  a  youngster,  and  he  has  better  than  aver- 
age qualifications  as  a  juror. 

Q.     What  about  Mr.  Peterson? 

A.  Mr.  Peterson — I  work  w^ith  Mr.  Peterson.  He 
is  [367]  manager  of  our  Puunene  Store.  The  Puun- 
ene  Store,  I  might  say,  is  a  branch  store  of  the 
main  Kahului  Store. 

Q.     Of  theH.  C.  &  S.? 

A.     Of  the  H.  C.  &  S.  Company. 

Q.     How  long  have  you  known  him? 

A.     I  have  known  Mr.  Peterson  about  ten  years. 

Q.  And  what  caused  you  to  consider  him  quah- 
fied? 

A.  Well,  he  is  a  very  prominent  citizen  who  is 
very  well  thought  of  in  the  community,  does  a  lot 
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of  community  work  and  has  contact  with  all  walks 

of  life. 

Q.     Whdii  about  Mr.  Manuel  De  Ponte  % 

A.  Mr.  De  Ponte — I  know  him.  I  know  him 
personally.  He  works  for  the  Kahului  Railroad 
Company.  He  is  in  the  Personnel  Department,  I  be- 
lieve, and  one  of  the  main  reasons  that  Mr.  De 
Ponte  was  put  on  is  that  he  has  had  a  lot  of  jury 
experience  and  is  a  very  good  juror. 

Q.     What  about  Mr.  Broadbenf? 

A.  Mr.  Broadbent  is  one  of  the  assistant  mana- 
gers of  the  Hawaiian  Commercial  and  Sugar  Com- 
pany. I  know  him  personally,  and  I  consider 

Q.     How  long? 

A.  I  should  say  about  15  or  18  years.  I  have 
known  him  ever  since  he  has  been  on  the  H.  C.  &  S. 
Company  plantation.  I  consider  that  Mr.  Broad- 
bent  is  a  very  fair-minded  person,  a  very  intelligent 
man,  and  entirely  qualified  as  a  juror.  [368] 

Q.  Now,  the  next  one  is  the  one  who  was  in- 
jured in  the  war. 

A.  Mac  Ajifu.  I  knew  him  before  he  went  into 
the  service,  and  as  Judge  Wirtz — he  was  the  one 
who  said  that  he  was — he  would  be  a  good  man  to 
serve  on  the  jury  because  he  is  a  very  smart  Japa- 
nese boy  and  more  or  less  had  no  connections  with 
the,  as  you  call  them,  management  and  plantation 
interests. 

Q.  Did  you  take  that  into  account  as  one  of  the 
factors  in  selecting  this  jury? 
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A.     I  did,  yes. 

Q.     Now,  what  about  Mr.  Alu? 

A.  Mr.  Alu  is — I  just  know  him  to  speak  to — 
that's  all.  I  know  he  is  a  mechanic  in  the  machine 
shop,  H.  C.  &  S. 

Q.     Mr.  Costa?  A.     I  know  Mr.  Costa. 

Q.     How  long  have  you  known  Mr.  Costa? 

A.     Oh,  I  would  say  about  15  years. 

Q.    And  what  is  his  business? 

A.  He  is  an  electrician  in  charge  of  the  power 
plant  at  H.  C.  &  S.  Company  mill. 

Q.     What  qualified  him  ? 

A.  Well,  a  man  who  has  a  very  good  reputation 
in  the  community.  The  three  Commissioners  agreed 
that  they  believed  he  would  make  a  good  juror. 

Q.     And  is  he  the  superintendent?  [369] 

A.  I  don't  know  what  the  title  is,  but  he  is  di- 
rectly in  charge  of  that  power  plant  which  has  the 
— ^mill  plant. 

Q.     Do  you  know  Mr.  Fleming  ?  A.     I  do. 

Q.     He  is  manager  of  Shell  Oil  ? 

A.    Yes,  sir. 

Q.     How  long  have  you  known  him  ? 

A.  I  have  known  Mr.  Fleming  about — I  believe 
since  he  has  been  on  the  Island  which  is  about  four 
years,  I  believe. 

Q.    What  qualified  him? 

A.  Well,  that  again  was  an  effort  that  the  Jury 
Commissioners  made  to  put  someone  on  the  list  as 
far  as  possible  who  had  no  direct  connections  with 


904  TT.  D.  Ackenyvan  etc.,  et  ah 

(Testimony  of  Claude  E.  ChartertoiL) 

anv  of  the  lai'ger  coi*porations.  and  lie  is  a  man  of 

more  than  average  intelligence. 

Q.     ]Mi\  Elmore  is  the  automobile  man? 

A.     That's  right. 

Q.     And  have  you  known  h\m  long? 

A.  I  do.  I  have  known  him — I  didn't  have  much 
contact  for  many  years,  but  I  first  knew  Mr.  El- 
more in  1918  in  the  first  World  War  training  camp 
at  Schofield  Barracks. 

Q.     You  have  known  him  many  years? 

A.    Yes. 

Q.     What  qualified  him? 

A.  I  consider  Mr.  Elmore  as  one  of  our  out- 
standing [370]  business  men,  and  I  believe  that  the 
entire  coromimity  considei*s  him  as  such,  and  as 
such,  he  would  be  a  very  qualified  jiu'or. 

Q.     Xow.  Mr.  Waterhouse — do  you  know  him? 

A.     I  know  Mr.  Waterhouse. 

Q.     How  long  have  you  known  him? 

A.     I  should  say  about  ten  years. 

Q.     What  position  does  he  hold? 

A.  I  thought  he  was  the  agriculturist  at  Maui 
Agricultural  Company,  but  I  imderstand  he  is  irri- 
gation manager  there. 

Q.     Yes.    And  what  qualified  him? 

A.  He  is  a  young  man  of  very  reliable  character 
and  met  all  the  qualifications  necessary  as  a  juror. 

Q.     Mr.  Feiteira?  f 

A.  Mr.  Feiteira  I  have  known  for  probably  20 
vears. 
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Q.     And  his  business? 

A.  I  didn't  know  until  yesterday,  but  I  believe 
he  is  head  timekeeper  at  the  Maui  Agricultural 
Company.  He  formerly  worked  as  a  buyer  at  the 
warehouse. 

Q.     And  what  qualified  him? 

A.  I  believe  Manuel  Feiteira  has  had  quite  a  bit 
of  experience  as  a  juror  and  knows  the  community 
and  the  conditions  in  the  district  in  which  he  lives 
very  well,  and  is  veiy  highly  respected  member  of 
the  Portuguese  race. 

Q.  Did  you  think  it  appropriate  that  there  would 
be  re^jresentatives  of  the  Portuguese  race  on  the 
Grand  Jury?  [371] 

A.  Xo,  that  had  no  bearing  whatever  on  the  se- 
lection. 

Q.  The  fact  that  you  made  that  comment  now — 
wouldn't  that  indicate  that  you  thought  there  should 
be  representatives  of  all  racial  groups  on  the  Grand 
Jury?  A.     Xot  necessarily. 

Q.     You  didn't  think  that? 

A.  Xo.  He  was  not  put  on  for  that  reason  what- 
ever. 

Q.  Was  this  jury  sworn,  then,  without  regard 
to  whether  or  not  all  races  were  represented  ? 

A.    Yes,  I  believe  it  was. 

Q.     Race  wasn't  taken  into  account? 

A.  During  your  first  day's  testimony  when  you 
had  your  expert  from  Washington,  Mr.  Oshima, 
here,  you  went  into  a  lot  of  detailed  figures  and 
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percentages  and  so  forth.    The  percentage  of  any 
one  particular  man  picked  on  a  jury  of  50  out  of 
13,000  qualified  jurors  is  quite  a  bit  of  percentage 
there,  too,  Mr.  Resner. 

Q.  Yes,  but  what  I  am  getting  at  is  this — in 
picking  the  jury — ^what  I  am  trying  to  find  out 
from  you,  Mr.  Chatterton,  is  whether  you  Com- 
missioners set  up  as  an  indicated  fact  that  you 
ought  to  have  on  the  jury  representatives  of  all 
the  different  races  on  the  Island. 

A.  I  will  go  definitely  on  record  that  we  did 
not. 

Q.  You  did  not.  You  recognize,  don't  you,  Mr. 
Chatterton,  that  this  is  one  of  the  unusual  places 
in  the  world  where  there  is  a  wide  variety  of 
races'?  [372] 

A.     That  is  quite  right. 

Q.  In  a  rather  small  area.  That  is  correct, 
isn't  if? 

A.  We  did  our  best  to  have  a  competent  jury 
picked.    That  was  our  main  purpose. 

Q.  Now,  then,  with  regard  to  Mr.  Moodie — do 
you  know  him? 

A.     I  do.  Mr.  Moodie  is  manager  of  Paia  Store. 

Q.     Who  owns  that? 

A.     Maui  Agricultural  Company. 

Q.    And  how  long*  have  you  known  him  *? 

A.  I  have  known  Mr.  Moodie  for  I  think — I  be- 
lieve he  came  here  about  1936.  I  have  known 
him  ever  since  he  came  here. 
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Q.     What  qualified  him'? 

A.  The  fact  that  he  is  one  of  the  prominent 
business  men  in  Paia  and  what  I  consider  more 
than  average  intelligence — meets  the  qualifications 
of  a  juror. 

Q.     What  about  Mr.  Bruce? 

A.     I  know  Mr.  Bruce. 

Q.     How  long  have  you  known  him? 

A.     -^bout  ten  or  twelve  years. 

Q.  And  he  is  the  manager  of  the  East  Maui 
Irrigation  Company? 

A.     I  believe  that  is  his  title. 

Q.  Do  you  know  with  what  East  Maui  Irriga- 
tion Company  is  comiected? 

A.  East  Maui  Irrigation  Company  is  connected 
with  Maui  Agricultural  Company  and  the  Hawaiian 
Commercial  [373]  and  Sugar  Company,  as  I  under- 
stand it. 

Q.  Are  those  connected  with  Alexander  &  Bald- 
win? A,     They  are. 

Q.  Do  you  know  Mr.  Bruce 's  qualifications  for 
jury  service? 

A.  Well,  he  met  all  qualifications  as  a  juror  as 
listed  in  the  statutes. 

Q.  Is  that  the  basis  on  which  he  was  selected — 
or  anything  special  about  him? 

A.  Nothing  special.  I  don't  believe — I  don't 
know,  but  I  don't  believe  Mr.  Bruce  has  had  any 
recent  jury  service — not  during  my  time  at  least. 

Q.     How  long  have  you  known  Mr.  English? 
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A.  Mr.  English — ever  since  I  came  to  Maui.  That 
was  in  1916. 

Q.     What  does  he  do? 

A.  He  is  head  of  the  automobile — garage  depart- 
ment at  the  Maui  Agricultural  Company. 

Q.     And  what  qualified  him  for  jury  duty? 

A.  The  fact  that  we  considered  that  he  was  a 
good  citizen — met  the  qualifications  necessary. 

Q.     What  about  Mr.  Gottlieb  Coleman  ? 

A.  I  don't  know  Mr.  Coleman  very  well.  Just 
know  who  he  is. 

Q.    Who  is  he? 

A.  He  is  one  of  the  persons  that  you  had  on 
your  list,  Mr.  Resner,  as  a  Caucasian — which  I 
would  correct.  Mr.  Coleman  is  not  a  Caucasian.  He 
is  a  [374]  part  Hawaiian.  The  fact  that  he  grad- 
uated from  Kamehameha  School  signifies  to  that 
effect  because  in  the  Kamehameha  School,  you  must 
have  Hawaiian  blood.  I  believe  that  Mr.  Oshima 
read  that  name  off  from  his  cards  that  he  had.  That 
would  bring  your  percentage  down  slightly. 

Q.     Now,  what  does  he  do,  did  you  say? 

A.  I  didn't  know  until  I  heard  yesterday.  He  is 
in  the  tractor  department.  I  don't  know  what  he 
does. 

Q.     Tractor  department  where? 

A.  Maui  Agricultural  Company.  I  know  he 
works  for  Maui  Agricultural  Company. 

Q.     What  about  Mr.  Nunes? 
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A.  Mr.  Nimes  I  have  known  for  many  years. 
He  is  superintendent  of  the  East  Maui  county  work. 

Q.     County  official  or  employee  ? 

A.  I  believe  he  is,  yes.  He  is — if  that  is  the 
Nunes,  I  know  him  as  ^'Mundo".  Mr.  Crockett 
probably  knows.  Edmund  Nunes  is  "Mundo"? 

Mr.  Crockett:  That  is  correct,  if  the  Court 
please.   He  is  normally  known  as  "Mundo"  Nunes. 

Mr.  Resner:  What  qualified  him,  Mr.  Chatter- 
ton? 

Witness:  The  fact  that  I  believe  he  is  a  very 
upstanding  citizen  and  met  the  qualifications  as  a 
juror. 

Q.  How  long  have  you  known  Mr.  Richard 
Baldwin  % 

A.  I  have  known  Mr.  Richard  Baldwin  person- 
ally for  probably  15  years.  [375] 

Q.     And  his  ranch  is  what? 

A.     Haleakala  Ranch. 

Q.     What  qualified  Mr.  Baldwin? 

A.  Well,  in  the  up-country  district  there  where 
the  Haleakala  Ranch  is  located,  Mr.  Baldwin  is 
very  well  thought  of,  and  is  one  of  the  leaders  of 
the  community.  And  we  deemed  that  he  would  make 
a  good  juror. 

Q.     How  long  have  you  known  Mr.  Tam  ? 

A.  I  don't  know  Mr.  Tam.  I  wouldn't  know 
him  if  I  passed  him  on  the  street. 

Q.    He  is  a  farmer?  A.     He  is  a  farmer. 

Q.     Mr.  Holt — how  long  have  you  known  him? 
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A.     I  have  known  Mr.  Holt  probably  t\Yelve  years. 

Q.  He  is  a  forester  for  the  Board  of  Agricul- 
ture? A.     That's  right. 

Q.     What  qualified  him? 

A.  I  believe  Mr.  Holt  to  be  one  of  the  outstand- 
ing yoimg  Ha^Yaiian  boys  in  the  community  and  I 
think  he  would  make  a  good  juror,  and  the  fact  that 
he  works  for  the  Board  of  Agriculture  and  Forestry 
had  no  bearing  upon  his  selection.  Although  he  is 
an  employee  of  the  Territorial  government,  he 
claimed  no  exemption. 

Q.  What  about  Mr.  Muroki?  How  long  have 
you  known  him  ? 

A.     I  don't  know  Mr.  Muroki. 

Q.     He  is  a  store  keeper  at  Libby.  [376] 

A.    Yes. 

Q.     How  long  have  you  kno^^Tl  Mr.  Plunkett? 

A.     Don't  know  him  personally. 

Q.  You  know  him  as  a  foreman  of  the  East  Maui 
Irrigation  Company? 

A.  Yes,  and  the  only  way  I  know  Mr.  Plunkett 
is  through  his  political  activity. 

Q.     He  ran  for  office  ? 

A.     He  ran  for  office  several  times. 

Q.     And  what  qualified  Mr.  Plunkett? 

A.  Well,  in  the  East  Maui  district,  over  in  the 
area  past  Keanae,  Mr.  Resner,  the  selection  of  juiy 
material  is  very  limited  and  it  may  possibly  be  that 
Mr.  Plunkett  has  appeared  on  the  jury  lists  oftener 
than  it  would  seem  natural,  but  he  is  one  of  the  few 
qualified  jurors  in  that  area. 
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Q.  You  are  talking  about  the  21st  precinct — 
Keanae  ? 

A.  21st,  23rd — all  those  precincts  from — I  might 
say  east  of  Keanae — from  Keanae  east.  We  did 
our  best.  In  many  cases  lot  of  the  small  precincts 
did  not  really  have  enough  registration  to  entitle 
them  to  a  representation  on  the  Grand  Jury. 

Q.     There  are  64. 

A.  That  would  just  about  qualify  them  for  one — 
either  trial  or  grand  juror,  because  we  base  that — 
I  made  the  figures  uj)  myself — based  on  the  total 
registration.  I  forgot  what  it  w^as,  but  I  think  66 
voters  entitled  the  district  to  one  representative 
[377]  on  the  jury — the  trial  or  grand. 

Q.     65  male  voters  in  1946. 

A.  I  think  the  figures  are  somewhere  in  Judge 
Wirtz's  file.  We  figured  them  on  a  percentage 
basis — trying  to  get  every  precinct  represented. 

Q.  Mr.  Simpson  is  vice-president  of  the  Hana 
Eanch? 

A.     I  only  know  Mr.  Simpson  by  sight. 
^    Q.     What  is  his  qualification? 

A.  The  same  fact  that  you  might  say  applies  to 
Mr.  Plunkett.  The  jury  material  in  Hana  is  limited, 
and  we  figured  that  Mr.  Simpson  met  all  the  quali- 
fications and  was  above  average  intelligence. 

Q.     There  are  about  150  male  voters  there. 
P   A.     Yes.   You  would  be  surprised  at  the  few,  I 
believe,  who  are  qualified. 

Q.    Let   me   ask  you   this — in   determining   the 
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numl^er  of  grrand  jurors  according  to  the  number  of 
Toters  in  a  particular  i^recinct,  was  it  according  to 
male  voters  or  all  voters,  male  and  female  ? 

A.  It  was  according  to  the  male  list,  I  believe. 
AnvAvav.  there  was  some  6.000.  I  believe. 

Q.     6,728  in  the  November  5th,  1946  election. 

A.  Of  course,  we  did  it  on  1944,  but  it  was 
approximately  the  same  figure — ^that  is,  of  the  male 
vote. 

Q.  Did  you  use  the  questionnaires  for  years 
before  1946,  or  did  you  use  the  questionnaires  for 
the  year  1946? 

A.  Where  questionnaires — all  the  voters  in  these 
outside  [378]  precincts — ^I  forget  how  many — ^was  it 

19  ?  I  forget  the  exact  number — ^the  ones  you  went 
over  yesterday  with  Judge  Wii-tz.  Every  registered 
voter  was  sent  questionnaires  in  1946.  Any  of  those 
who  failed  to  return  a  questionnaire,  we  went 
through  the  old  files,  and  if  we  found  them,  ^ve 
would  refer  to  the  old  one.  And  there  were  very 
few,  I  might  say. 

Q.  How  long  have  you  known  Mr.  Edward  Bald- 
win? 

A.     I  have  known  Mr.  Edward  Baldwin  for  over 

20  years. 

Q.  He  also  runs  a  ranch  in  the  same  general 
vicinity?  A.     Yes.  Ulupalakua  Ranch. 

Q.     What  is  his  qualification?  \ 

A.     I  consider  Mr.  Baldwin  to  be  outstanding 
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1X1  "jjnity  and  way  abore  averasje  inteUi- 

gfiti.    .  ,.M  .  ;.,  meet  the  requirements  of  a  jurr>r. 

Q.     How  long  have  you  knou^  Mr.  Fongf 

A-     I  have  kno%%'n  Mr.  Fong  abotit  20  vf^ar*. 

Q.    He  is  a  contractor  now  ? 

A.  I  don't  know  what  you  would  eaU  him.  He 
ba.H  ^o  many  varied  interests.  He  ha»  stores  and 
everj-thin^;  else,  but  I  think  he  himself  devotes  most 
of  his  time  to  contracting. 

Q.     What  is  his  qualification? 

A.  \V(\\^  in  Kf^)keo — that  is  part  of  Kula — he  is 
one  of  the  out«;tanding  citizens^  He  gets  around  all 
[.T79]  over  the  Island  and  knows  many  people. 

Q.    What  about  Mr.  Goodness? 

A.     Mr.  Ooodne88^  I  do  not  know. 

Q.     How  long  have  you  known  Mr.  Thompson  f 

A.  I  have  known  Mr.  Thompson  ever  since  I 
have  been  in  the  Territory — thirty  year& 

Q.     Do  you  know  his  business  f 

A,     He  is  a  rancher. 

'2-     On  his  own  account  t 

A.     On  hi;H  own  account,  I  believe. 

Q.     Anrl  what  qualified  him? 

A .  I  think  that,  Charlie  Thomfison's  judgment  as 
a  juror  is  among  the  highest  here.  He  bas  had 
plenty  of  experience  and  while  he  is  over  age,  he  did 
not  claim  exemption. 

Q.     How  long  have  you  know  Mr.  Friel? 

A.     I  do  not  know  Mr.  Friel  at  all. 

Q.     How  long  have  you  known  Mr.  Morris! 
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A.  I  knew  Mr.  Morris  many  years  ago  when  he 
was  on  the  Island  of  Maui.  Since  he  moved  to 
Molokai,  I  have  no  contact  with  him. 

Q.     What  qualified  him? 

A.  I  believe  that  Charlie  Morris  is  one  of  Molo- 
kai's  outstanding  citizens,  and  his  qualifications  met 
with  the  requirements  of  the  Commissioners. 

Q.  Mr.  Auld — how  long  have  you  known  Mr. 
Auld? 

A.  Mr.  Auld,  by  name  only — and  same  thing 
with  Mr.  Reinhart.  [380] 

Q.     Only  by  name  ?  A.     That  is  all. 

Q.  Let  me  ask  you  this — in  picking  this  jury, 
did  you  try  to  get  a  cross  section  of  the  community, 
Mr.  Chatterton'? 

A.  Well — same  question  comes  out — what  you 
figure  a  cross  section  and  what  I  figure  a  cross  sec- 
tion  . 

Q.  Well,  I  think  that  is  a  good  point.  What  do 
you  consider  a  cross  section  to  be  ? 

A.     We  consider — in  my  estimation,  the  1947  jui^ 
panel  is  the  best  jury  panel  that  has  ever  been     ' 
picked  in  the  history  of  this  Island. 

Q.  Let  me  ask  you  what  you  consider  a  fair  i 
cross-section  to  be.  What  standard  did  you  employ  j 
to  select  a  fair  cross  section  of  the  coromunity  of  I 
Maui?  A.     We  used  no  standard. 

Q.     No  standard  ?  A.     No  set  standard,  no. 

Q.     Did  you  try  to  get  into  the  Grand  Jury  with-    ^ 
out  excluding  from  it,  for  example,  representatives 
of  the  farm  labor  group  ? 
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A.  Mr.  Resner,  you  take  your  District  No.  1. 
You  say  they  have  three  hundred  and  some  odd 
voters,  of  whom  maybe  200  are  qualified.  We  did 
not  go  over  the  entire  200  names.  We  went  down 
the  list  until  we  obtained  the  number  of  jurors  that 
that  district  was  entitled  to.  I  might  add  that  the 
chances  of  a  man  being  picked  on  a  jury  is  very 
remote.  I  was  on  [381]  this  Island  27  years  before 
I  was  ever  summoned  on  the  Grand  Jury.  My  name 
was  never  picked  in  27  years. 

Q.  There  are  two  persons  from  the  first  pre- 
cinct? A.     That's  right. 

Q.  And  you  went  down  the  list,  you  say,  until 
you  were  satisfied  you  got  the  persons  who  would 
make  good  jurors'? 

A.  If  that  precinct  was  entitled  to  two  represen- 
tatives, when  we  got  the  two  representatives . 

Q.     You  stopped  *? 
I    A.     If  we  felt  we  had  picked  the  right  men,  we 
stopped. 

Q.  You  didn't  go  down  the  list  of  350  registered 
voters  to  determine  that  200  or  so  were  qualified; 
then  take  the  200  names  and  put  them  in  a  box  and 
draw  at  random  the  two '?  A.     No. 

Q.  You  picked  out  the  two  that  you  thought  you 
ought  to  have?  A.     That's  right. 

Q.  Now  to  come  back  to  the  question  I  asked  you 
a  moment  ago — what  in  your  mind  would  be  a  fair 
cross  section  of  the  community  of  Maui  with  regard 
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to    occupation,    racial,    social    relations    and   other 

groups  ? 

A,  I  am  not  qualified  to  answer  that.  I  don't 
know. 

Q.  On  this  Grand  Jury,  Mr.  Chatterton,  on  this 
list  of  50,  according  to  our  statistics  in  evidence 
here,  [382]  there  is  a  Caucasian  representation  of 
56%  and  a  non  Caucasian  representation  or  the  bal- 
ance is  44%.  In  the  population,  according  to  regis- 
tered voters,  not  population  as  a  whole,  but  accord- 
ing to  registered  voters  in  1946,  last  year,  the 
Caucasian  percentage  of  the  registered  voters  was 
22.9 ;  and  the  non  Caucasian  registered  vote  was  77.1. 
Now,  do  you  consider  the  representation  of  56% 
Caucasian  on  the  jury  as  against  22.9  of  the  regis- 
tered voters  a  fair  cross  setcion  ? 

A.  I  really  couldn't  answer  that  because  your 
percentages  are  your  percentages,  Mr.  Resner.  We 
would  have  to  verify  those  percentages.  I  would 
like  to  see  that  percentage  verified. 

Q.  Well,  answer  my  question  without  verifying 
them,  because  this  record  is  so  far  as  it  can — if  it  is 
subject  to  error,  the  error  will  be  developed.  But 
to  answer  my  question — is  it  a  fair  cross  section 
in  your  judgment? 

A.  Does  it  have  to  be  a  fair  cross  section  accord- 
ing to  the  statute  ? 

Q.    Are  you  asking  me? 

A.    I  am  asking  you. 

Q.     If  his  Honor  will  permit  me  to  answer  you, 
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I  will  say  that  as  I  read  the  decisions  of  the  Supreme 
Court,  the  Grand  Jury  and  petit  jury  should  be  a 
fair  cross  section  of  the  community — a  representa- 
tive cross  section  of  the  community.  And  what  I 
am  asking  [383]  you  is  this — isn't  it  rather  remark- 
able that  in  a  connnunity  which  has  22.97©  Caucasian 
voters  of  the  male  sex,  that  you  find  56%  of  that 
same  group  of  Caucasians  in  the  Grand  Jury  list? 

Mr.  Crockett:  If  the  Court  please,  we  object  to 
the  question  as  it  is  formed  as  calling  for  the 
opinion  of  this  witness  and  again  invading  the 
province  of  the  Court  to  decide  as  to  whether  or 
not  it  is  a  fair  cross  section  of  the  men  selected  on 
the  list. 

The  Court:  It  is  purely  argumentative,  Mr. 
Resner. 

Mr.  Resner:  I  will  reframe  the  question,  then. 
Does  the  fact,  Mr.  Chatterton,  that  there  are  567c 
Caucasians  on  this  Grand  Jury,  assuming  the  truth 
of  our  figures,  as  against  22.9%  Caucasians  among 
the  male  voters  indicate  to  you  tiiat  this  is  a  true 
cross  section  of  the  community? 

Witness :  Well,  I  could  refer  you  back  to  my  last 
statement — that  I  figure  the  Grand  Jury  panel  that 
was  picked,  regardless  of  cross  sections,  is  the  best 
Grand  Jury  that  we  have  had  on  this  Island — and 
typical  of  what  could  be  picked. 

Q.  Do  you  mean  best  in  the  sense  of  intelligence 
and  education? 

A.  I  mean  in  fairness,  education,  intelligence, 
yes. 
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Q.  And  so  far  as  this  22.97c  Caucasians  among 
the  registered  voters,  male  voters  in  1946,  as 
against  the  [384]  56%  of  Caucasians  on  the  i^anel — 
do  you  consider  that  a  true  cross  section  of  the 
community  ? 

A.  That,  again,  I  cannot  answer.  Possibly  yes; 
possibly  no. 

Q.  You  were  on  the  Grand  Jury  Commission  in 
1946  too?  A      That's  right. 

Q.  In  1946,  according  to  our  figures,  and  again 
assuming  them  to  be  true,  Mr.  Chatterton,  the  per- 
centage of  Caucasians  on  the  Grand  Jury  was  72% 
as  against  22.9%  of  Caucasians  among  the  male 
registered  voters.  You  consider  that  in  1946  with 
regard  to  race  the  Grand  Jury  was  a  fair  cross 
section  of  the  community? 

A.     That  I  cannot  answer. 

Q.     Is  there  any  reason  why  you  can't  answer? 

A.     I  don't  know. 

Q.  Now  with  regard  to  occupational  makeup  of 
the  Grand  Jury,  Mr.  Chatterton,  according  to  our 
statistics — and  assmning  their  validity  for  the  pur- 
pose of  these  questions  to  you — it  shows  that  in 
1946,  there  were  93.2%  of  the — as  comj^ared  with 
the  population — managerial,  entrepreneurial  and 
clerical  people. 

A.     What  is  that  second  one? 

Q.     Entrepreneurial. 

A.     What  does  that  mean? 

Q.     People  who  are  in  business ;  people  who  pro- 
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mote,  who  invest,  and  so  on— and  clerical— that 
there  [385]  were  93.2  7o  of  that  kind  of  people  on 
the  Grand  Jury,  and  there  were  6.8%  of  laborers 
on  the  Grand  Jury.  It  also  shows  that  of  the  quali- 
fied male  voters  for  jury  service,  there  were  21% 
of  that  grouping-  in  the  population — that  is,  man- 
agers entrepreneurs  and  clerical  people,  and  there 
were  10.9  of — 79%,  rather,  of  laborers  qualified. 
Now,  taking  those  figures  together,  would  you  say 
that  a  Grand  Jury  composed,  as  it  was  in  1946,  of 
93.2%  managers,  entrepreneurs  and  clerical  was 
truly  representative  of  the  community'? 

Mr.  Crockett:  If  the  Court  please  we  object  to 
the  question  as  again  calling  for  the  opinion  of  the 
witness,  and  the  further  fact  that  the  question  as 
framed  by  Counsel  entirely  omits  the  other  ele- 
ments that  it  is  necessary  for  the  Jury  Commis- 
sioners to  take  into  consideration.  There  is  nothing 
in  those  bald  figures,  as  he  quotes  them,  which  give 
the  Court  any  idea,  or  gives  the  witness  a  fair 
chance  to  answer,  as  to  whether  or  not  out  of  the 
manager  class,  as  he  calls  it,  what  percentage  of  the 
manager  class  is  qualified  under  the  provision  of 
the  statute — nothing  in  the  question  as  framed  to 
indicate  what  percentage  of  those  79%  of  laborers 
who  are  qualified  under  the  provisions  of  the  statute. 
So,  therefore,  the  question  as  framed  and  as  put  to 
the  witness  is  not  a  fair  question.  And  for  the 
further  reason  that  it  invades  the  province  of  the 
Court  in  [386]  calling  for  the  conclusion  of  the  wit- 
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ness  which  the  Court  is  sitting  here  to  determine 

for  itself. 

Mr.  Resner:  I  phrased  the  questions  by  citing 
persons  who  are  qualified  for  jury  duty. 

Mr.  Crockett:  The  figures  that  Counsel  has 
quoted  are  not  necessarily  people  who  have  quali- 
fied for  voters.  The  witness  who  was  on  the  stand 
the  other  day  quoted  those  figures  as  being  persons 
whom  he  deemed  as  qualified.  And  their  only  quali- 
fication was  that,  according  apparently  to  figures 
which  he  had  compiled,  they  had  passed  an  8th 
grade  education.  The  statute  requirements  are 
something  entirely  different — something  more  than 
an  8th  grade  education.  The  statute  says  people 
who  are  intelligent  and  people  of  moral  character — 
and  the  legislature  has  never  said  that  every  per- 
son who  has  passed  an  8th  grade  education  is  auto- 
matically qualified  for  jury  duty.  That  was  the 
conclusion  of  Mr.  Oshima  on  the  witness  stand — 
not  the  standard  this  Commission  is  required  to 
use. 

The  Court:  The  Court  has  heard  enough.  The 
Court  sustains  the  objection  on  the  ground  that  it 
invades  the  province  of  this  Court  and  calls  for 
this  witness  to  give  a  decision  which  the  Court  ulti- 
mately on  the  fact  will  have  to  determine.  [387] 

Mr.  Resner:  Mr.  Chatterton,  is  a  jury  which 
has  93.2%  managers,  entrepreneurs  and  clerks  on  it, 
as  in  1946,  a  fair  cross  section  of  the  community? 

Mr.  Crockett:     If  the  Court  please,  that  is  the 
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same  question — just   framed  in  different  words — 
which  the  Court  has  already  ruled  upon  as  calling 
for  the  opinion  of  the  witness.   We  object  to  it  on 
the  same  ground. 

The  Court:  Again  invading  my  province,  Mr. 
Resner.  I  am  sorry — I  am  going  to  have  to  insist 
on  being  the  judge  on  this. 

Mr.  Resner:  I  take  exception  to  your  Honor's 
ruling,  this  and  the  previous  one. 

The  Court :     Exceptions  allowed. 

Mr.  Resner :  Mr.  Chatterton,  what  in  your  opin- 
ion would  be  a  fair  cross  section  of  the  community 
to  be  represented  on  the  Grand  Jury  with  regard 
to  occupational  groups'? 

Mr.  Crockett:  To  which  we  object  again,  if  the 
Court  please,  on  the  same  ground. 

The  Court:     Objection  sustained. 

Mr.  Resner:  I  except.  Does  your  Honor  allow 
the  exception  ? 

The  Court :  Exceptions  are  always  allowed.  You 
are  taking  it  as  a  record  and  that  is  allowed  by  the 
Court. 

Mr.  Resner:  I  understand.  Of  course  our  prac- 
tice is  different.  Exceptions  are  abolished  under 
[388]  the  Code  Pleading  procedure,  and  the  mere 
objection  preserves  the  exception.  And  I  under- 
stand your  practice  is  different. 

The  Court:  You  note  your  exception  and  see 
that  the  Reporter's  hand  moves  on  that. 

Mr.  Resner :     Thank  you,  sir.  Mr.  Chatterton,  in 
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making  up  this  Grand  Jury,  did  you  try  to  get  rep- 
resentatives from  all  different  kinds  of  occupations, 
businesses,  professions,  work,  employment  ? 

Witness :     So  far  as  possible. 

Q.  Did  you  try  to  get  them  with  regard  to  the 
respective  proportions  that  those  groups  held  in  the 
community  ? 

A.     No,  we  didn't  use  any  set  percentage  figure. 

Q.  Did  you  determine  that  persons  who  held 
business  positions  were  at  the  outset  better  qualified 
than  those  w^ho  were  not  business  people  ? 

A.  My  opinion  is  the  same  as  Judge  Wirtz,  Mr. 
Resner.  Your  idea  of  management  and  my  idea  of 
management  are  two  different  ideas. 

Q.    What  is  yours? 

A.  I  believe  a  very  large  amount  of  men  who 
are  not  in  any  way  concerned  with  management — 
my  idea  of  management  is  the  man  in  the  institution 
who  has  the  power  to  hire  and  fire,  and  in  the  insti- 
tutions that  we  have  here,  in  the  business  houses, 
there  are  very  few  of  that  type.  [389] 

Q.  You  wouldn't  include,  then,  among  manage- 
ment those  wiio  hold  supervisory  or  managerial 
positions  *? 

A.     Not  in  my  book,  no. 

Q.  You  would  only  include  the  owner  himself  as 
management? 

A.     I  am  talking  about  corporations. 

Q.  I  am  talking  about  corporations  too.  You 
consider  corporate  owners  as  management  ? 
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A.  And  his  designated  men  directly  in  charge 
of  the  business. 

Q.     But  no  one  under  him  would  be  management  ? 

A.  There  are  others  who  have  the  power  to  hire 
and  fire. 

Q.  Wouldn't  those  who  occupy  supervisory  posi- 
tions be  management? 

A.     I  don't  believe  so. 

Q.     What  are  they? 

A.     They  are  supervisors. 

Q.  Yes,  but  as  betw^een  management  and  labor, 
where  do  you  classify  them  ? 

A.     As  supervisors. 

Q.  Would  you  classify  them  with  the  labor  group 
or  management  group  ? 

Mr.  Crockett:  I  submit  the  question  has  been 
already  been  asked  and  answered,  if  the  Court 
please.  The  witness  has  already  testified  super- 
visors. 

Mr.  Resner:  Will  you  answer  the  question,  Mr. 
Chatterton?  [390] 

Mr.  Crockett:  I  have  objected  to  the  question,  if 
the  Court  please. 

The  Court:     The  objection  is  overruled. 

Witness:  I  will  stand  on  the  answer  of  super- 
visor. I  have  no  idea  whether  it  would  be  classed 
as  labor  or  management. 

Mr.  Resner:  Here  is  a  man  by  the  name  of 
Burns  who  is  a  superintendent  at  Baldwin.  Is  he 
management  or  labor? 
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A.     I  don't  know  what  his  duties  are,  whatsoever. 

Q.  Here  is  a  gentleman  known  as  Allen,  man- 
ager of  Wailuku  Sugar  Company. 

A.     Mr.  Allen  would  come  under  management. 

Q.  Here  is  a  man  named  Bowmer  who  is  cash- 
ier at  Baldwin  Packers.  Is  he  management  or 
labor? 

A.  I  w^ouldn't  say  whether  he  is  either  one,  but 
he  is  not  management. 

Q.  And  here  is  Mr.  Bruce,  manager  of  East 
Maui  Irrigation  Company. 

A.  I  believe  Mr.  Bruce  would  come  under  the 
heading,  management. 

Q.     Here  is  Mr.  Moodie,  manager  of  Paia  Store. 

A.     That  is  the  same. 

Q.     Management?  A.     That's  right. 

Q.  Here  is  Mr.  Broadbent,  assistant  manager  of 
H.  C.  &  S.  Company. 

A.  I  believe  Mr.  Broadbent  has  the  right  to  hire 
and  fire.   He  would  be  a  manager.  [391] 

Q.     Mr.  Fleming  is  a  manager  ? 

A.  I  don't  know  the  policy  of  the  Shell  Oil  Com- 
pany. 

Q.     Mr.  Baldwin  is  a  manager? 

A.     That's  right. 

Q.     Both  Mr.  Baldwins,  as  a  matter  of  fact. 

A.     Correct. 

Q.    Mr.  Ezell  would  be  a  manager. 

A.  I  don't  know  Mr.  Ezell 's  status — whether  he 
has — he  is  a  branch  manager,  responsible  to  Hono- 
lulu. 
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Q.  In  this  group  which  we  refer  to  as  manage- 
ment, entrepreneurial  and  clerical,  are  included 
those  as  managers  as  you  class  them,  those  who  own 
their  own  business  and  are  closely  identified  with 
them;  and  clerical  workers,  which  are  people  in  a 
supervisorial  position,  as  used  in  the  Census  fig- 
ures— allied  with  management — in  management 
positions.  It  is  not  a  term  that  we  employ,  Mr. 
Chatterton.  It  is  the  way  the  thing  is  broken  down 
in  the  United  States  Census.  Now,  bearing  that  in 
mind,  is  it  your  opinion  that  this  Grand  Jury  on  an 
occupational  basis  represents  a  fair  cross  section  of 
the  community'? 

Mr.  Crockett:  To  which  we  object,  if  the  Court 
please,  as  calling  for  the  opinion  of  the  witness. 

The  Court:  I  think  again  it  is  invading  the 
province  of  the  Court  and  that  there  is  no  require- 
ment that  I  know  of  in  the  decisions  that  have  been 
read  that  there  be  any  one  standard  of  division 
where  percentage  is  allowed,  but  that  it  shall  be  a 
fair  [392]  representation  of  the  community  from 
which  it  is  chosen  or  the  qualified  electors.  The 
objection  will  be  sustained. 

Mr.  Resner:    We  except. 

The  Court:  We  will  take  a  recess  at  this  time 
until  2  o'clock. 

(The  Second  Circuit  Court  recessed  at  11:58 
and  reconvened  at  2:00  p.m.) 

Mr.  Resner:  Mr.  Chatterton,  with  regard  to  the 
questiomiaire  which  has  been  employed  by  the  Jury 
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Commissioners,  which  is  Defendants'  Exhibit  12  in 
evidence,  can  you  tell  me  why  question  7  appears — 
the  nationality  of  father  and  mother — ^in  view  of 
the  statutory  requirement  that  jurors  be  selected 
without  regard  to  race  and  nativity  ? 

Witness:  I  had  nothing  to  do  with  the  making 
up  of  this. 

Q.  Did  you  look  at  that  question  with  regard 
to  race  when  it  came  in? 

A.  We  didn't  take  it  into  consideration  because 
the  questions  above  give  the  Commissioners  what 
information  is  necessary. 

Q.     You  mean  whether  the  person  is  a  citizen? 

A.     That's  right. 

Q.  What  would  be  the  purpose  of  asking  for  a 
person's  nationality  on  a  jury  questionnaire? 

A.  I  think  that  has  been  gone  into — not  once, 
but  about  a  dozen  times.  [393] 

Q.     What  is  your  answer? 

A.  My  answer  is  the  same  as  the  others — because 
the  Jury  Commissioners  are  not  the  only  ones  who 
use  this  questionnaire. 

Q.  Do  you  know  any  lawyers  who  use  the  ques- 
tionnaire ? 

A.     No,  I  don't  have  that  information. 

Q.  You  don't  think  it  is  relevant  to  any  function 
of  the  Connnissioners — that  question? 

A.     I  wouldn't  say  it  wasn't  relevant. 

Q.     Is  it  relevant? 

A.     It  could  be  in  some  cases. 
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Of.     Which  kind  of  cases? 

A.  Well,  in  the  case  of — there  was  a  question  as 
to  whether  there  had  been  a  mistake  made  up  here — 
and  he  came  from  parents  who  were — did  not  come 
from  a  country  where  naturalization  could  be 
had . 

Q.  Well,  let's  assume  this — I  withdraw  that. 
And  question  3,  when  and  where  born,  when 
answered  would  demonstrate  whether  a  person  was 
a  native  born  citizen,  would  it  not? 

A.     That's  right. 

Q.     ' ' '  If  naturalized,  when  and  where ' ' ' . 

A.     Yes. 

Q.  Those  two  questions  would  show  the  two  ways 
of  obtaining  citizenship,  wouldn't  they? 

A.     Yes. 

Q.  What,  then,  would  be  the  purpose  in  that 
regard?  [394] 

A.  I  don't  know  why  you  are  questioning  me 
on  it.  I  don't  know. 

Q.  Well,  but  you  were  one  of  the  Commission- 
ers. A.     Yes. 

Q.     Who  has  used  this  questionnaire. 

A.     Certainly. 

Q.  And  you  are  charged  by  law  with  certain 
duties  in  selecting  jury  lists,  and  I  am  trying  to 
determine  what  standard  you  employed.  That  is 
why  I  am  asking  you  the  question  about  question  7. 

A.  What  is  the  detriment  to  have  it  in  there? 
Don't  you  want  as  much  information  as  you  can  get 
on  a  questionnaire? 
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Q.  I  don't  want  to  argue  with  you,  Mr.  Chafter- 
ton.  I  merely  want  to  know  why,  when  the  statute 
says  that  the  juror  be  selected,  summoned,  returned 
and  sworn  without  reference  to  race  or  place  of 
nativity,  if  that  is  the  statutory  requirement,  it  is 
necessary  to  have  a  question  about  nationality  on 
the  questionnaire. 

A.     I  can't  see  why  it  hurts. 

Q.     Why  do  you  have  it  there  ? 

A.     I  don't  know. 

Mr.  Crockett :     Just  a  minute . 

Mr.  Resner:     That  is  all  on  that. 

Mr.  Crockett:     Okey. 

Mr.  Resner:  Now,  why  are  the  questions  9,  10 
and  11  used?  9  being,  "What  is  your  present  accu- 
pation*?"  No.  10  being,  "Name  your  superior  if 
employed— by  whom?"  [395]  And  No.  11— "What 
has  been  your  occupation  during  the  past  five 
years?" 

A.     That  is  necessary  information. 

Q.     In  what  regard  is  it  necessary? 

A.  To  know  how  a  man — whether  he  has  been  to 
school,  how  long,  who  he  works  for,  and  who  his 
superior  is.   We  have  got  to  have  that  information. 

Q.  But  you  do  ask  in  lines  12  and  13  what  a 
man's  schooling  is.  A.     Yes. 

Q.     So  then  questions  9,  10  and  11  have  no  rela-  i 
tionship  to  schooling. 

A.  How  would  we  know  what  a  man's  occupa- 
tion is  if  it  wasn't  on  the  questionnaire? 
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Q.  Well,  I  concede  the  point  that  you  wouldn't 
know  it  unless  it  was  on  the  questionnaire,  but  I  am 
asking  you  what  is  it  on  there  ? 

A.  I  don't  know.  I  didn't  make  up  the  forms, 
Mr.  Resner. 

Q.  You  did  tell  us  earlier  you  thought  the  jurors 
were  selected  without  regard  to  what  a  man  did. 

A.     Yes,  but  we  want  to  know  what  he  does. 

Q.  Can  you  tell  me  why  you  would  want  to  know 
that  if  it  was  of  no  importance  ? 

A.  I  didn't  say  it  was  of  no  importance.  You 
are  wrong  on  that  statement. 

Q.  If  a  man  is  selected  without  regard  to  em- 
ployment, why  is  it  of  importance  %  [396] 

A.     I  couldn't  say. 

Q.  Do  you  know  when  these  questionnaires  were 
sent  out  to  the  local,  or,  immediately-near  districts 
in  the  last  period'? 

A.  I  think  they  started  sending  them  out  some- 
time in  July.  I'm  not  sure.  I  have  nothing  to  do 
with  that,  but  I  knew  they  were  going  out  because  I 
received  one  myself. 

Q.     When  did  you  receive  it? 

A.     About  the  first  part  of  August. 

Q.     Now,  you  live  where,  did  you  say? 

A.  Kahului.  I  vote  at  Kahului,  but  I  live  in 
Kula.  I  just  recently  moved  up  there. 

Q.  Did  you  participate  in  a  decision  to  send  the 
questionnaires  out  to  the  close-by  districts  % 

A.     That  was  decided  almost  two  years  ago  that 
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we  would  send  them  out  to  all  precincts  in  the  Terri- 
tory to  every  registered  voter  as  time  permitted, 
and  we  started  with  the  outlying  districts  with  the 
object  in  view  being  to  send  in  to  the  larger  close-in 
districts  as  we  had  time. 

Q.  Who  was  charged  with  the  duty  of  sending 
the  questionnaires  out  in  the  close-by  districts'? 

A.     I  do  not  know. 

Q.  Do  you  know  of  any  field  laborers  on  the 
Grand  Jury  list  during  1945,  1946  and  1947  ? 

A.  I  couldn't  say.  I  don't  think  there  are  any 
on  the  1947  list— but  the  1946  list,  I  have  no 
recollection  [397]  what  that  list  comprises. 

Q.  Did  you  examine  the  various  questionnaires 
as  they  came  back? 

A.     You  mean  for  the  current  session  ? 

Q.  For  the  Grand  Jury  of  1947 — the  question- 
naires which  came  back  in  1946  and  preceding  years. 

A.  Yes,  all  three  Commissioners  were  present  at 
every  meeting. 

Q.  I  show  you  the  questionnaire  of  Patrick 
Ortello,  who  lives  at  Post  Office  Box  382,  Rice 
Camp,  Haiku,  Maui ;  born  at  Haiku,  Maui  on  Octo- 
ber 2nd,  1924;  parents,  Filipino;  emi:)loyed  as  a — 
employed  by  the  Kahului  Railroad  Company;  went 
through  the  8th  grade  at  the  Hana  School;  signed 
by  Mr.  Patrick  Ortello.  You  probably  saw  this 
before*?  A.     I  probably  have. 

Q.  That  came  back  on  October  2nd,  1946.  It 
appears  on  your  lists  on  the  front  page  here  that 
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Mr.  Patrick  Ortello  is  disqualified,  or,  not  qualified 
for  jury  service.  Can  you  tell  me  on  what  basis  such 
a  determination  was  made  ? 

A.     No,  I  cannot. 

Q.  You  are  familiar,  of  course,  with  the  fact 
that  there  are  jurors  who  have  less  than  an  8th 
grade  education  that  are  on  there  ? 

A.     I  am  quite  familiar  with  that. 

Q.  There  is  a  requirement  in  the  statute  that  a 
person  understandably  speak,  read  and  write  the 
English  language.  [398]  AVhat  was  the  standard 
which  you  Conmiiissioners  applied  on  that  require- 
ment ? 

A.  I  can't  remember  that  we  applied  any  stand- 
ard other  than  the  amount  of  schooling  that  he  had, 
which  would  indicate  that  he  could  read  and  write 
if  he  had  gone  to  school.  We  assume  that. 

Q.  What  grade,  if  any,  did  you  fix  as  a  stand- 
ard? 

A.     We  didn't  fix  no  grade  as  a  standard. 

Q.     How  did  you  determine  it  then  ? 

A.  Just  the  judgment  of  the  Commissioners — 
that  is  what  we  are  put  on  there  for — to  use  our 
judgment. 

Q.  Now,  with  regard  to  persons  that  you  didn't 
know  personally,  Mr.  Chatterton,  how  could  you,  or, 
how  did  you  exercise  that  judgment '? 

A.  Just  the  way — our  judgment.  You  can't  ana- 
lyze a  man's  judgment.  We  either  decided  he  was 
or  he  wasn't. 
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Q.  You  have  already  told  us  the  number,  the 
names  of  those  grand  jurors  you  knew.  You  knew 
substantially  most  of  them.  That  is  correct,  isn't 
it  ■?  So,  from  your  knowledge  of  them,  I  assume  you 
could  state  whether  they  could  understandably 
speak,  read  and  write  English. 

A.  That  helped  a  lot — knowing  them  helped  a 
lot. 

Q.  With  regard  to  the  people  you  didn't  know, 
how  could  you  make  a  determination  on  that  qualifi- 
cation ? 

A.  Mr.  Resner,  we  only  have  50  men  to  pick 
out  of,  as  you  say,  13,000  so  many.  [399] 

Q.  Sixty-five  or  sixty-six  hundred  registered 
voters  in  1946. 

A.  But  according  to  your  expert's  figures,  there 
w^ere  13,000  so  many  who  were  qualified  to  serve, 
and  I  think  there  was  something  like  14,000  who 
had  gone  through  the  fourth  grade.  I  don't  see 
how  you  got  those  figures,  but  I  didn't  have  access 
to  the  reports. 

Q.  I  still  don't  understand,  Mr.  Chatterton,  how 
you  fixed  the  standard  of  education  for  the  jurors 
or  those  who  might  be  jurors  among  those  you  didn't 
know. 

A.     There  is  no  standard,  as  I  understand  it. 

Q.  What  standard,  if  any,  was  fixed  for  your 
requirement  that  a  person  be  intelligent  and  of  good 
character'? 

A.     I  think  we  covered  that  in  my  testimony  a 
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little  while  ago.  We  went  through  that  once  before. 
I  don't  see  that  it  is  necessary  to  answer  that  ques- 
tion a  second  time. 

Q.  You  meant  good  sense  and  general  reputation 
in  the  community  ?  A.     That  is  correct  . 

Q.  And  that  also  should  apply  to  the  persons 
that  you  knew  personally'?  A.     Absolutely. 

Q.  How  did  you  fix  a  standard  for  those  you  did 
not  know  personally?  [400] 

A.  As  I  told  you  before,  we  made  inquiries 
around,  through  friends,  and  stuff  like  that  with 
some  of  them — not  on  all  of  them ;  that  is  impossible. 

Q.  It  is  true,  of  course — I  just  want  to  get  it 
clear  in  the  record — that  this  Grand  Jury  was  not 
selected  at  random  from  names  out  of  a  box'? 

A.  How  many  times  do  you  have  to  be  told  that  ? 
But  that  is  about  fifty  times  in  the  last  few  days. 

Q.     That  is  a  fact? 

A.  That  is  a  fact.  It  is  not  jDulled  out  in  open 
court.   The  23  names  are  pulled  out  in  open  court. 

Q.  Do  you  find  it  necessary  to  argue  with  me, 
Mr.  Chatterton? 

A.  No,  sir,  but  I  do  not  like  to  be  asked  the  same 
question  over  and  over  again. 

Mr.  Resner:  If  your  Honor  please,  I  think  you 
should  caution  the  witness  that  the  witness  need  not 
argue  with  Counsel.  I  respectfully  request  of  the 
Court  that  he  so  advise  the  witness. 

The  Court:  There  is  really  no  need  for  either 
of  you  to  argue  with  one  another. 
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Witness :     Very  well,  sir. 

Mr.  Resner:  I  am  sure,  your  Honor,  I  am  not 
trying  to  argue  with  the  witness. 

If  your  Honor  please,  I  should  like  to  save  next 
in  order  a  number  for  the  questionnaires  that  we 
have  identified  today  which  we  will  have  photostated 
and  certified  and  put  in  the  record.  May  we  save 
that  number  at  this  point  %  [401] 

The  Court:  Mr.  Clerk,  will  you  indicate  what 
number  you  are  saving? 

Deputy  Clerk :     That  will  be  Movants'  No.  19. 

Mr.  Resner :     That  is  all  on  direct  examination. 

Cross-Examination 

By  Mr.  Crockett: 

Q.     Mr.    Cliatterton,   as   I   understand   it,   when 
the  Commissioners  met  and  you  considered  the  list  t| 
of  voters,  which  list  did  you  have  before  you  '^  Was 
it  the  1946  registered  voters  or  was  it  the  1944? 

Witness:  The  1944  list  of  registered  voters — 
not  votes  case,  but  registered  voters. 

Q.  And  that  is  the — I  withdraw  that.  What 
kind  of  lists  did  you  have — just  to  get  it  in  the 
record. 

A.  They  are-  the  lists  that  are  returned  to  the 
Clerk's  Office  by  the  various  precincts  in  their 
election  returns. 

Q.  That  is,  after,  the  election  is  completed,  these 
books  are  returned  to  the  Clerk's  Office,  and  they 
forward  a  set  over  to  the  Clerk  of  the  Court? 
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A.  I  don't  know  whether  it  is  turned  over  to  the 
Clerk  of  the  Court.  I  think  it  is  their  permanent 
records.  Whether  it  is  sent  to  the  Clerk  of  the 
Court  or  not,  I  don't  know. 

Q.  In  other  words,  it  is  a  list  that  is  only  avail- 
able after  the  election? 

A,     It  is  only  available  after  the  election.  [402] 

Q.  Do  you  recall  what  the  total  registration  was 
on  the  1944  list? 

A.  As  I  recall,  it  was  substantially  the  same  as 
the  1946  in  number.  However,  I  think  there  was  a 
difference  in  the — so  many  people  left  here  during 
the  war  and  lots  of  them  didn't  come  back,  and 
there  was  probably  quite  a  difference  in  the  make- 
up of  it,  but  I  think  the  number  was  substantially 
the  same,  because,  as  I  recall,  in  our  proportioning 
of  the  number  of  jurors  for  each  district  we  used 
the  factor  of  66. 

Q.  And  in  respects  to  the  standards  which  Coun- 
sel was  questioning  you  about  so  far  as  you  are  able 
to  recall,  did  you  use  the  same  standards  for  all 
persons  that  were  considered — that  is,  in  establish- 
ing the  qualified  lists  and  those  that  were  not  on 
the  qualified  lists  ? 

A.     I  don't  quite  understand  that  question. 

Q.  Well,  did  you  use  one  standard  for  one  per- 
son and  another  standard  for  some  other  person 
when  you  were  trying  to  determine  the  intelligence 
or  their  fitness  for  jury  duty  ?  Did  you  use  the  same 
standard  for  everybody  so  far  as  you  were  able  to 
do  so? 
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A.  We  had  no  set  standard,  but  trying  to  follow 
a  general  line  so  far  as  possible. 

Q.  In  other  words,  just  used  your  ordinary  com- 
mon sense  ?  A.     That 's  right.  [403] 

Mr.  Crockett :     That  is  all. 

The  Court:  The  Court  would  like  to  ask  a  ques- 
tion in  view  of  the  examination,  subject  to  Counsel's 
objection.  Mr.  Chatterton,  have  you  any  present 
recollection  of  disqualifying  any  name  because  of 
your  judgment  that  the  person  involved  did  not 
understandably  speak  and  read  and  write  the  Eng- 
lish language? 

Witness:     No,  sir. 

The  Court:     That  is  all. 

Mr.  Resner:     No  further  questions. 
(Witness  excused.) 

Mr.  Resner :     Call  Mr.  Auld. 

The  Court:  Do  I  understand,  Mr.  Resner,  that 
you  are  now  beginning  to  call  the  persons  on  the 
actual  panel  of  the . 

Mr.  Resner :     On  the  array,  your  Honor. 

The  Court:  May  I  ask  the  purpose  of  calling 
these  individuals  as  to  any  matter  that  has  not 
already  been  covered  ? 

Mr.  Resner:  I  desire  to  inquire  of  the  members 
of  the  array  the  following  information :  their  names, 
their  residences  and  citizenship  their  business 
activity  exactly,  exact  post  held  their  business  asso- 
ciations, their  race  exactly,  their  clubs  and  social 
connections  exactly,  their  schooling  exactly,   their 


vs.  I.L.W.U.  etc.  937 

prior  jury  experience,  if  any;  their  knowledge  of 
the  Jury  Commissioners;  whether  they  know  that 
the  [404]  persons  who  are  defendants  in  this  case 
whose  cases  it  is  proposed  to  submit  to  the  Grand 
Jury  are  members  of  the  International  Longshore- 
man's and  Warehouseman's  Union;  whether  they 
know  whether  the  defendants  were  arrested  in  con- 
nection with  incidents  growing  out  of  the  strike  in 
the  pineapple  industry  which  occurred  in  the  month 
of  July,  1947;  what  is  their  attitude  towards  these 
defendants  because  of  their  affiliation,  one,  with  the 
union,  and  their  participation  in  the  strike,  and 
next,  what  was  their  attitude  toward  the  pineapple 
strike  itself. 

The  first  burden  of  those  questions  is  directed 
toward  the  challenge  to  the  panel  as  a  whole  and 
the  list;  the  second  part  of  it  to  the  challenge  for 
cause  to  the  jurors  individually.  On  yesterday, 
Counsel  for  the  Prosecution  inquired  of  four  mem- 
bers of  the  jury  their  union  affiliation.  If  that  is 
pertinent,  then  so  are  these  items  about  which  we 
propose  to  seek  information. 

The  Court :  Will  all  the  members  of  the  actually 
serving,  or,  that  is,  Grand  Jury  that  has  been 
selected  and  drawn  for  service  who  are  atttendants 
in  the  court  room  kindly  step  forward  and  occupy 
the  seats  in  the  jury  box.  And,  Mr.  Bailiff,  if  there 
are  not  enough  chairs,  will  you  get  some. 

I  might  inform  Counsel  that  there  is  one  member 
who  apparently  was  subpoenaed  whom  I  have  had 
to  [405]  excuse  until  tomorrow  morning. 
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Mr.  Resner:     Mr.  Peterson? 

The  Court:  Mr.  Fong.  He  is  engaged  upon  a 
government  contract  and  was  under  orders  by  the 
government  inspector  to  pour  concrete  today,  and 
for  that  reason,  I  excused  him  until  tomorrow 
morning. 

Mr.  Clerk,  will  you  swear  in  this  entire  group  of 
gentlemen  ? 

Mr.  Resner:  I  must  say,  your  Honor,  that  Mr. 
Peterson  who  was  subpoenaed  spoke  to  your  Honor 
and  asked  to  be  called  whenever  he  was  wanted 
because  he  was  busy,  and  we  stated  we  had  no  objec- 
tion to  that. 

The  Court :  Suppose  we  take  a  five  minute  recess 
while  you  collect  all  of  these  gentlemen,  and  then  I 
will  come  back  here. 

(The  Second  Circuit  Court  recessed  at  2:22 
p.m.) 

(The    Second  Circuit   Court   reconvened   at 
2:33  p.m.) 

The  Court:  Mr.  Clerk,  will  you  now  collectively 
swear  in  this  group  of  men  under  the  ordinary 
witness  oath? 

Kenneth  Auld,  Joseph  H.  Trask,  Edward  S.  Bow- 
mer,  Allan  Ezell,  Richard  H.  Baldwin,  Robert 
P.  Bruce,  Charles  Thompson,  John  Plunkett, 
E.  Stanley  Elmore,  Paul  R.  Reinhart,  Edward 
H.  K.  Baldwin,  Anthony  A.  Tam,  Jack  Costa, 
Wai  Ken  Tom  and  Walter  Holt, 
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having   been   first   duly   sworn,    collectively,    were 
examined  and  testified  as  follows : 

Examination  by  the  Court 
The  Court :  Gentlemen,  be  seated.  I  will  ask  you 
in  sequence — having  taken  the  oath  in  sequence — to 
state  your  name  for  the  purpose  of  identification 
and  your  place  and  position  of  work,  beginning 
with  the  first  gentleman  here. 
(Indicating.) 

Witness:  Kenneth  Auld,  Molokai.  Plantation 
superintendent — section  superintendent. 

The  Court:     What  precinct? 

Witness:     I  think  it  is  the  31st.    I  am  not  sure. 

The  Court :     What  company?  [407] 

Witness :     California  Packing  Corporation. 

The  Court :     Thank  you. 

Witness:  Joseph  H.  Trask,  Paia,  Maui.  Man- 
ager of  the  Bank  of  Hawaii,  Paia  Branch. 

The  Court:     Thank  you. 

Witness:  Edward  S.  Bowmer,  Lahaina,  Maui. 
Cashier  and  assistant  bookkeeper  of  Baldwin  Pack- 
ers. 

Witness:  Allan  Ezell.  Hawaiian  Air  Lines 
traffic  manager.   Wailuku. 

Witness :  Richard  H.  Baldwin.  Haleakala  Ranch 
Company.  Manager  of  Haleakala  Ranch. 

Witness:  Robert  P.  Bruce,  Paia,  Maui.  Con- 
sulting civil  engineer  and  manager  of  East  Maui 
Irrigation  Company. 

Witness:  Charles  Thompson,  Kihei,  District  of 
Wailuku. 
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The  Court:  Are  you  employed  by  anybody,  Mr. 
Thompson  ? 

Witness :     No,  sir. 

The  Court:  What  do  you  do  as  a  matter  of 
occupation  or  activity  ? 

Witness :     Well,  I  am  a  retired  ranchman. 

Witness:  John  Plunkett,  Keanae,  21st  precinct. 
Supervisor  for  the  East  Maui  Irrigation  Company 
in  that  section. 

Witness:  E.  Stanley  Elmore,  Kula.  Present 
manager  of  the  Valley  Isle  Motors. 

Witness:  Paul  R.  Reinhart,  Maunaloa,  Molokai. 
Assistant  plantation  manager.  [408] 

The  Court:  Mr.  Reinliart,  you  have  not  been 
sworn  in  as  a  grand  juror  as  yet? 

Witness:     No,  sir. 

The  Court:     This  is  your  first  appearance? 

Witness:     Yes,  sir. 

The  Court:  But  you  were  one  of  those  drawn 
out  of  a  box  to  be  a  member  of  the  Grand  Jury  ? 

Witness:     That's  right. 

Witness:  Edward  H.  K.  Baldwin.  Manager  of 
Ulupalakua  Ranch,  Ulupalakua. 

Witness :     Anthony  A.  Tam,  farmer,  Makawao. 

Witness:  Jack  Costa,  Chief  electrician,  H.  C.  & 
S.  Company  sugar  mill.  Puunene. 

Witness :  Wai  Ken  Tom,  Wailuku,  Maui.  Super- 
visor of  revenue  of  Mutual  Telephone  Company. 

Witness:  Walter  Holt,  Haiku,  Maui.  Associate 
forester  with  the  Board  of  Agriculture  and  For- 
estry. 


vs.I.L.W.U.etc.  941 

The  Court:  Cxentlemen,  I  want  to  inform  you 
collectively  and  individually  before  I  ask  a  question 
in  this  i:)roceeding  that  there  is  pending  in  this 
court,  coming  up  from  the  District  of  Lanai,  County 
of  Maui,  in  Criminal  No.  2413,  a  complaint  which 
lourports  to  charge:  "That  Diego  Barbosa,  John 
Maile,  Victor  Degamo,  Harry  Kapena  Kaopuiki, 
Isami  A.  Nitta,  Ah  Sing  Ah  Ho,  James  Kia  Aikala, 
Shigeru  Yagi,  Basiliso  Arruiza,  Midori  Oda,  Shige- 
yuki  Matsuura,  Lanai  City,  District  of  Lanai,  Ter- 
ritory of  Hawaii,  on  to-wit  the  14th  day  of  July, 
1947,  [409]  together  with  divers  other  persons  whose 
names  are  unknown,  then  and  there  being  of  their 
own  authority  assembled  together  with  disturbance, 
tumult  and  violence  and  striking  terror  and  tend- 
ing and  intending  to  strike  terror  into  others,  there- 
by being  in  unlawful  assembly,  did  unlawfully  and 
feloniously  join  together  in  doing  and  beginning 
to  do  certain  acts  with  tumult  and  violence  to-wit: 
assaulting,  beating,  striking,  pushing,  shoving, 
inflicting  corporal  injuries  to  and  upon  Anthony  D. 
Fernandez,  Buck  Masuto  Manriki,  Frederick  S. 
Johnson,  Jerome  Harrington  and  others  and  using 
menacing  language  and  gestures  and  other  hostile 
signs  and  demonstrations  tending  and  intending  to 
strike  terror  into  said  Anthony  D.  Fernandez,  Buck 
Masuto  Manriki,  Frederick  S.  Johnson,  Jerome 
Harrington  and  others  and  thereby  endangering  the 
life,  limb,  health  and  liberty  of  them  the  said  An- 
thony D.  Fernandez,  Buck  Masuto  Manriki,  Freder- 
ick   S.    Johnson,   Jerome    Harrington   and   others 
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contrary  to  the  form  of  the  statutes  in  such  cases 
made  and  provided" — the  same  complaint  which  I 
have  been  reading  from  in  Criminal  File  No.  2413 
being  a  file  from  one  Andrew  S.  Freitas,  who,  the 
Court  is  informed,  is  a  police  officer  of  this  County. 

That  also  there  is  pending  in  this  court  and  part 
of  these  proceedings  that  we  are  now  engaged  in, 
in  Criminal  No.  2412,  a  complaint  originating  from 
[410]  the  District  of  Lanai,  County  of  Maui,  that : 

"Andrew  S.  Freitas  first  being  duly  sworn  says: 
'That  Abraham  Makekau,  Elpidio  Siruet,  Mariano 
Baldua,  Narcisso  Sipe,  Antonio  Mendes,  in  Lanai 
City,  District  of  Lanai,  County  of  Maui,  Territory 
of  Hawaii,  on  to-wit  the  15th  day  of  July,  1947,  to- 
gether with  divers  other  persons  whose  names  are 
miknown  then  and  there  being  of  their  own  author- 
ity assembled  together  with  disturbance,  tumult  and 
violence  and  striking  terror  and  tending  and  intend- 
ing to  strike  terror  into  others,  thereby  being  in  un- 
lawful assembly,  did  unlawfully  and  feloniously  join 
together  and  beginning  to  do  certain  acts  with  tu- 
mult and  violence  to  wit:  assaulting,  beating,  strik- 
ing, pushing,  shoving,  inflicting  corporal  injuries 
and  using  menacing  language  and  gestures  and 
other  hostile  signs  and  demonstrations  tending  and 
intending  to  strike  terror  into  one  Jacob  Kalua  Na- 
hinu  and  thereby  endangering  the  life,  limb,  health 
and  liberty  of  him  the  said  Jacob  Kalua  Nahinu 
contrary  to  the  form  of  the  statutes  in  such  cases 
made  and  provided.'  "  Signed  and  sworn  to  by 
the  same  Andrew  S.  Freitas  who,  the  Court  is  in- 
formed, is  a  police  officer  of  this  County. 
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These  charges,  the  records  show,  having  been 
brought  before  the  District  Court  of  Lanai,  each 
defendant  waived  preliminary  examination  in  that 
court  and  the  accused  were  bound  over  to  the  Cir- 
cuit Court  awaiting  the  action  of  the  Grand  Jury 
of  this  court. 

The  report  may  show  that  I  have  been  reading 
from  the  complaints  on  file  in  the  two  records 
named,  and  any  check-up  of  mistaken  pronmiciation 
or  leaving  out  of  any  words  may  be  supplied  from 
those  records. 

Now,  gentlemen,  I  do  not  want  to  assume  to  usurp 
the  functions  of  the  regular  Judge  of  this  court, 
but  in  view  of  the  challenges  made  upon  members 
of  the  iDanel,  it  is  necessary  in  order  to  preserve  as 
far  as  possible  the  impartiality  of  these  proceed- 
ings that  I  remind  you — those  of  you  who  have  as- 
sembled together  when  called  originally  as  grand 
jurors  in  this  division  of  the  Circuit  Court — of  por- 
tions of  the  charge  given  you  at  that  time  that — ' '  In 
your  investigations  you  will  receive  only  legal  evi- 
dence to  the  exclusion  of  mere  reports,  suspicions 
and  hearsay  evidence.  Subject  to  this  qualification, 
you  will  receive  all  the  evidence  i^resented  w^hich 
may  throw  light  upon  the  matter  imder  considera- 
tion  "  and  so  on. 

I  am  reading  from  Page  7  from  the  Charge  given, 
as  the  records  show,  to  the  Grand  Jury  when  it 
assembled  this  year. 

Going  on — "And  further,  if  in  the  course  of  your 
inquiries,  you  have  reason  to  believe  that  there  is 
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other  evidence  not  presented  to  you  but  which  is 
within  your  reach  and  which  would  qualify  or  ex- 
plain away  the  charge  under  investigation,  it  will 
be  your  duty  to  order  such  evidence  to  be  pro- 
duced." 

Passing  over,  the  Court  called  attention  to  the 
oath  which  was  administered  at  the  time  of  the 
original  assembly,  emphasizing  on  Page  9  of  the 
Charge : 

"First:  It  is  provided  that  you  will  diligently 
inquire  and  true  presentment  make  of  all  such  mat- 
ters and  things  as  shall  be  given  you  in  charge,  or 
shall  otherwise  come  to  your  knowledge  touching 
this  present  service. 

"That  you  will  present  no  one  through  envy,  ha- 
tred or  malice. 

' '  That  you  shall  leave  no  one  unpresented  through 
fear,  favor,  affection,  gain,  reward,  or  hope  there- 
for, but  will  present  all  things  truly  as  they  come 
to  your  knowledge  according  to  the  best  of  your 
understanding." 

And  further  in  the  Charge,  the  Court  called  at- 
tention :  ' '  If,  in  the  course  of  your  proceedings,  any 
case  or  matter  shall  come  before  you  in  which 
any  member  of  the  Grand  Jury  shall  be  personally 
interested  or  involved,  or  otherwise  disqualified,  he 
shall  not  participate  in  the  consideration  of  such 
case  or  matter  but  shall  withdraw  therefrom. ' ' 

There  is  another  portion  of  this  Charge  [413] 
which  if  I  can  find  it  without  delay  I  want  to  remind 
you  of.  Here  it  is  on  Page  5  of  the  Charge. 
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"Upon  you,  Gentlemen,  there  is  cast  a  double 
duty;  one,  a  duty  to  the  Government,  or,  more 
properly  speaking,  to  society,  to  see  to  it  that  par- 
ties against  whom  there  is  just  ground  to  charge 
the  commission  of  crime,  shall  be  held  to  answer 
the  charge;  and,  on  the  other  hand,  a  duty  to  the 
citizen  to  see  that  he  is  not  subjected  to  prosecu- 
tion upon  accusations  having  no  better  fomidation 
than  public  clamor  or  private  malice." 

With  those  reminders  from  the  Charge  given  and 
particularly  in  view  of  the  matters  that  I  have  read 
from  the  criminal  complaints  that  have  been  submit- 
ted to  this  Circuit  Court  for  action  by  the  Grand 
Jury  and  that  are  awaiting  the  disposal  of  the  ques- 
tions when  we  get  a  properly  constituted  Grand 
Jury,  and  for  the  purpose  of  this  proceeding  this 
afternoon  or  while  you  are  in  attendance  here — 
assuming  for  the  time  being  the  possibility  that  any 
of  you  gentlemen  might  be  amongst  such  a  panel — 
the  question  from  the  Court  is :  that  being  apprised 
of  the  persons  whose  names  I  have  read  that  are 
charged  upon  the  matters  to  be  presented  sometime 
to  a  properly  constituted  Grand  Jury  if  these  pro- 
ceedings continue,  and  having  in  mind  the  possibil- 
ity that  everyone  of  these  persons  so  charged  are 
members  of  a  trade  union,  and  having  in  mind  that 
they  have  been  members  [414]  of  a  trade  union  in- 
volved in  the  late  pineapple  strike,  and  having  in 
mind  the  principle  applicable  in  the  United  States 
of  America  that  every  person  is  presumed  to  be 
innocent  until  found  guilty,  but  that  your  stage  in 
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the  proceedings,  if  you  should  be  members  of  a 
Grand  Jury  panel,  would  be  that  the  persons  named 
before  you  were  innocent  of  anything  thereby 
charged  until  as  properly  presented  convinced  you 
as  members  of  the  Grand  Jury,  if  you  were  mem- 
bers, that  there  was  a  prima  facie  showing  of  some 
offense  upon  which  the  individuals,  identified  prop- 
erly by  the  evidence,  should  be  put  on  trial,  is  there 
any  member  of  the  group  that  is  now  before  me, 
who,  if  they  were  members  of  such  a  Grand  Jury 
panel  taking  such  an  investigation,  would  find  in 
connection  with  their  position  in  life  or  their  neigh- 
borhood in  any  precinct  commmiity  any  cause  for 
making  it  impossible,  due  to  disqualification  for 
interested  participation  or  otherwise,  to  consider 
any  persons,  so  charged,  to  be  innocent  until  prop- 
erly qualified  and  to  give  such  persons  the  benefit 
of  your  impartial  consideration?  If  there  is  any 
gentleman  who  would  find  it  necessary  for  himself 
to  request  that  he  be  permitted  to  step  aside,  will 
you  raise  your  hand  now  and  so  express  it. 
(No  response.)  [415] 

The  Court:  (Continuing.)  I  take  it,  gentlemen, 
with  the  pause  that  has  been  given  that  there  is  no 
person  in  the  group  now  sw^orn  before  me  w^ho 
finds  in  their  deep  conscience  any  reason  to  have 
either  a  prejudice  against  the  defendants,  their  at- 
torneys or  the  situation  involved  in  such  an  investi- 
gation that  would  make  it  impossible  for  them  to 
be  impartial  in  their  consideration.  Is  that  your 
response?   If  there  is  anybody  who  disagrees  with 
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that  response  and  again  desires  to  take  advantage 
of  expressing  a  request  to  withdraw  from  any  con- 
sideration of  being  a  part  of  such  a  tribunal,  will 
you  raise  your  hand. 

Mr.  Resner:  If  your  Honor  please,  I  should 
like  to  interpose  an  objection  to  the  Court's  ques- 
tions of  the  members  of  the  Grand  Jury  array  in 
this  particular  case  upon  the  grounds  that  I  believe 
the  Court  has  usurped  in  this  particular  instance 
the  duty  and  the  prerogative  of  Counsel  to  examine 
witnesses,  and  particularly  to  direct  to  your 
Honor's  attention  the  decision  of  the  Supreme 
Court  of  the  Territory  in  the  case  of  Territory  of 
Hawaii  vs.  Sam  Van  Culin,  36  Hawaii  Reports, 
page  153;  and  further  for  the  record  to  take  an 
exception  upon  the  ground  that  I  believe  this  exami- 
nation by  the  Court  of  the  jurors  has  rendered  the 
proceedings  as  far  as  these  defendants  are  con- 
cerned unfair  and  not  an  impartial  hearing.  [416] 

The  Court:  I  am  not  through,  Mr.  Resner,  and 
your  turn  is  coming.    The  exception  may  be  noted. 

Now,  gentlemen,  those  are  the  preliminary  mat- 
ters— with  one  exception.  I  must  add  a  specific 
caution  in  connection  with  this  factor  in  the  event 
that  you  are  further  examined  and  also  in  the  event 
that  any  one  of  you  may  serve  in  a  further  in- 
vestigation of  the  charges.  It  is  the  general  law 
of  this  jurisdiction  that  you  are  not  bound  by  any 
Prosecutor's  attorney  of  the  degree  of  offense  that 
he  thinks  evidence  that  might  be  produced  before  a 
Grand  Jury  might  show. 
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To  be  concrete  and  illustrative.  I  read  to  you 
the  charges  that  have  come  up  and  are  awaiting 
action  by  a  Grand  Jury.  The  charges  in  themselves 
charge  riot.  The  evidence  in  itself  might  conceiv- 
ably not  come  up  to  a  standard  about  which  the 
jury  would  be  entitled  to  advise  themselves  from 
the  Court  as  to  what  would  constitute  riot.  In  other 
words,  you  are  advised  that  if  any  incident  of  this 
character  occurred  during  a  labor  union  dispute,  it 
is  the  law  of  the  land  that  the  labor  union  has  a 
right  to  peaceably  assemble.  It  is  the  law  of  the 
land  that  the  labor  union  has  a  right  to  peaceably 
picket.  And  if  in  the  course  of  an  activity  of  that 
sort,  spontaneous  bursts  of  passion  lead  to  miscel- 
laneous assaults  between  parties  that  are  present, 
that  in  and  of  itself  [417]  would  not  create  out  of 
that  assembly  an  unlawful  assembly.  It  is  only  in 
the  event  that  the  evidence  produced  before  such 
a  body  convinced  them  that,  under  the  guise  of 
a  ])eaceful  assembly,  and  imder  the  guise  of 
peaceful  picketing,  there  was  in  fact  a  concerted 
plan  and  conspiracy  to  intimidate,  coerce  and  pro- 
hibit other  peaceful  citizens  from  pursuing  their 
lawful  matters  before  parties  that  were  involved, 
and  that  through  that  concerted  plan  and  as  a  part 
of  the  concerted  plan  the  innocent-appearing  assem- 
bly was  really  an  assembly  for  the  purpose  of  pro- 
ducing force  and  violence  as  a  means  to  its  own 
peculiar  ends,  that  there  would  be  any  justification 
to  assume  that  persons  identified  as  being  parties 
to  such  a  thing  could  be  indicted  for  a  felony  of  that 
character.    In  other  words,  the  evidence  produced 
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before  a  body  of  grand  jurors  might  be  no  more 
than  the  fact  that  misdemeanors  of  general  flare-up, 
of  passion,  assault  and  batteries  or  mere  assaults 
were  involved  although  the  numbers  would  be  iden- 
tifiable as  being  more  than  one.  It  might  be  that 
it  was  no  higher  than  a  general  outburst  of  an 
affray. 

What  I  am  trying  to  say  is  that  the  mere  fact 
that  a  police  officer  charges  a  higher  crime  does  not 
mean  that  a  Grand  Jury  in  its  impartiality  has  to 
find  what  the  police  officer  wants.  One  of  the  [418] 
purposes  that  I  read  you  in  the  Charge  of  the  Court 
was  that  you  are  protectors  of  the  innocent,  you 
are  protectors  of  those  to  be  hounded  by  passion 
and  prejudices  of  the  community  just  as  much  as 
you  are  protectors  of  the  community  in  case  the 
evidence  warrants  other  action. 

With  that  in  mind,  I  am  going  to  leave  it  to  the 
Attorney  for  the  Defendants  in  the  respective 
claims  for  information  that  he  desires  to  get  out  of 
each  of  you  in  the  matters  that  he  gives  you — with- 
out a  free-for-all  voir  dire  examination,  but  to  get 
into  the  record  the  facts  that  he  has  the  right  to 
have  here  and  a  chance  to  interrogate  you  individu- 
ally if  he  so  desires. 

Now,  Mr.  Resner,  you  want  to  take  exception  to 
those  remarks'? 

Mr.  Resner :  Yes,  I  do— upon  the  grounds  previ- 
ously stated. 

The  Court:  The  exception  will  be  noted.  You 
may  proceed,  Mr.  Resner,  along  the  line  that  you 
stated  to  the  Court  vou  wanted  information. 
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Mr.  Resner:     Yes,  your  Honor. 

KENNETH  AULD 

Dire-ct  Examination 
By  Mr.  Resner: 

Q.     Mr.  Auld,  you  were  the  first  gentleman. 

Witness:     Yes,  sir. 

Q.    Your  exact  residence?  [419] 

A.     Hoolehau,  Molokai. 

Q.     How  long  have  you  lived  there? 

A.     I  have  lived  there  twenty-two  years. 

Q.     And  your  exact  business  activity? 

A.  Section  superintendent,  California  Packing 
Corporation — pineapple  industry. 

Q.     You  have  the  power  to  hire  and  fire? 

A.  No,  I  haven't,  but  through  my  recommenda- 
tion— through  recommendation  to  the  upper — to  my 
management. 

Q.     Are  you  a  part  of  management? 

A.  I  am  not.  I  am  just  a  superintendent — that's 
all. 

Q.     What  is  your  race? 

A.     I  am  part-Hawaiian — Scotch-Hawaiian. 

Q.     What  schooling  have  you  had? 

A.     High  school  and  three  years  of  college. 

Q.     In  the  Territory?  A.     Yes,  sir. 

Q.  Do  you  know  the  Jury  Commissioners — Mr. 
Pombo,  Mr.  Chatterton  and  Judge  Wirtz? 

A.     Yes,  I  do. 

Q.     Have  you  been  acquainted  with  them  for  a 
long  time  ? 
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A.  Well,  with  Mr.  Pombo— that  is  about  all  I 
have  been  acquainted  with  for  quite  a  while. 

Q.  And  was  your  concern  involved  in  the  recent 
pineapple  strikes'?  [420]  A.     Yes,  I  was. 

Q.     Were  you  involved  yourself? 

A.     No,  I  was  not — not  exactly. 

Q.     What  do  you  mean  by  that,  Mr.  Auld? 

A.  Well,  I  had — I  knew  the  strike  was  on,  and 
as  an  executive  of  the  company  we  were  to  carry 
on  the  business  just  the  way  we  were  supposed  to 
do  every  day,  and  as  far  as  the  strike  was  con- 
cerned— why,  the  strike  was  on  and  that  is  all  there 
was  to  it.  We  didn't  even  talk  about  the  thing. 
To  get  the  pineapples  out,  that  was  all  I  was  con- 
cerned about. 

Q.  What  is  your  attitude  toward  the  Interna- 
tional Longshoreman's  and  Warehouseman's 
Union  ? 

A.  I  think  ILWU  is  a  good  organization.  I  have 
nothing  against  it.  It  is  part  of  the  laborers'  con- 
cern— their  free  right. 

Q.  With  regard  to  the  defendants  here  who  are 
members  of  the  ILWU  and  who  were  on  strike  at 
the  time  you  mentioned,  do  you  have  any  feeling 
with  regard  to  those  men  because  they  were  in- 
volved in  the  strike  as  members  of  the  ILWU? 

A.     No,  sir. 

Q.     None  whatsoever?  A.     Nothing. 

Q.     I  have  no  further  questions  of  Mr.  Auld. 

Mr.  Crockett:     I  have  no  questions. 
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Mr.  Resner:     Are  you  personally  a  member  of 
the  [421]  Chamber  of  Commerce? 

Witness:     No,  sir. 

Q.     Oh  the  Junior  Chamber  of  Commerce? 

A.     No,  sir. 

EDWARD  H.  BALDWIN 

Direct  Examination 
By  Mr.  Resner: 

Q.    Mr.  Edward  Baldwin — your  residence,  sir? 

Witness :     Ulupalakua,  Maui. 

Q.    And  the  length  of  your  residence? 

A.     Since  1923. 

Q.    Your  exact  business  ? 

A.     Ranch  manager. 

Q.     Is  this  a  ranch  which  you  own? 

A.      No. 

Q.    A  ranch  which  you  manage?  A.     Yes. 

Q.     Who  is  the  owner  of  the  ranch? 

A.     Mr.  F.  F.  Baldwin. 

Q.     What  is  your  race,  Mr.  Baldwin? 

A.     American. 

Q.     You  were  born  in  the  Territory? 

A.     I  was  born  in  the  Territory. 

Q.     What  schooling  have  you  had? 

A.     I   have   been  through   preparatory   school — 
one  year  of  college. 

Q.     Have  you  had  prior  experience  as  a  juror  ? 

A.     One  term.  [422] 
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Q.     Grand  Jury?   Trial?  A.     No. 

Q.     Do  you  know  the  Commissioners  personally? 

A.     I  do. 

Q.     How  long  have  you  known  them? 

A.     Good  many  years. 

Q.  That  is,  Mr.  Pombo,  Mr.  Chatterton  and 
Judge  Wirtz? 

A.  Yes.  I  have  known  ever  since  Judge  Wirtz 
has  been  here. 

Q.  Are  you  a  stockholder  in  any  companies 
which  were  involved  in  the  recent  pineapple  strike  ? 

A.     Yes. 

Q.     Which  one? 

A.  Hawaiian  Pine.  I  believe  that  is  the  only 
one. 

Q.    Maui  Pineapple? 

A.  Well,  no — I  own  Maui  Agricultural  Company 
stock,  but  I  don't  own 

Q.    You  don't  own  any  Maui  Pine  stock? 

A.     No. 

Q.    What  is  your  attitude  toward  the  ILWU? 

A.  I  never  had  any  experience  with  them — I 
ion't  know. 

Q.  What  is  your  attitude  towards  these  defend- 
ants in  view^  of  the  fact  that  they  are  members  of 
bhe  ILWU  and  were  on  strike  against  the  pineapple 
companies  ? 

A.     I  don't  know  the  facts  there  either. 

Q.     Did  you  have  any  feeling  in  that  respect  ? 

A.     No. 
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Q.     None  at  alH  A.     No. 

Q.  What  was  your  attitude  towards  the  pine- 
apple strike  itself? 

A.  Well,  I  wasn't  entirely  up  on  that  either. 
I  did  feel  that  the  demands  made  by  the  union  were 
rather  excessive. 

Q.  Are  you  a  member  of  either  the  Chamber  of 
Commerce  or  the  Junior  Chamber  of  Commerce  ? 

A.     I  am  a  member  of  the  Chamber  of  Commerce. 

Q.  Did  you  participate  in  the  resolution  that 
condemned  the  union  for  the  strike? 

A.     No,  sir. 

Q.  Did  you  agree  with  the  resolution?  Do  you 
know  about  it?  A.     I  do  not. 

Q.  At  the  time  of  the  pineapple  strike,  the  Ter- 
ritorial Chamber  of  Commerce  issued  a  resolution 
to  members  of  the  union.  You  know  anything  about 
it?  A.    I  know  nothing  about  it. 

Q.     It  was  done  without  your  participation? 

A.    Yes. 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:  I  have  no  questions,  if  the  Court 
please.  [424] 
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RICHARD  H.  BALDWIN 

Direct  Examination 
By  Mr.  Resner: 

Q.     Mr.  Richard  Baldwin? 

Witness :     Yes. 

Q.     What  is  your  residence,  Mr.  Baldwin? 

A.     Kula,  Maui. 

Q.     And  your  place  of  birth? 

A.     Honolulu. 

Q.     You  have  lived  in  the  Territory  all  your  life  ? 

A.     I  have. 

Q.     And  your  business? 

A.    Manager  of  the  Haleakala  Ranch. 

Q.    Are  you  a  owner  of  that  ranch? 

A.     No,  I  am  not. 

Q.    Who  is  the  owner? 

A.     There  are  several — Mr.  S.  A.  Baldwin,  Mrs. 
H.  A.  Baldwin  and  Mrs.  J.  W.  Cameron. 

Q.    Are  you  a  stockholder  in  any  of  the  pine- 
apple companies  or  plantations? 
tA.     Yes,  Baldwin  Packers. 
Q.     Maui  Pine? 
A.     Through  Maui  Agricultural  Company. 
Q.     Through  Maui  Agricultural  Company,   Now, 
your  race  is  what?  A.     American. 

Q.    What  schooling  have  you  had? 

A.     Three  years  of  college. 

Q.     And  what  prior  jury  experience?  [425] 

A.     One  term. 

Q.     On  the  Grand  Jury?  A.    Yes. 

Q.     By  the  way,  on  the  question  of  race  what  you 
mean  is  Caucasian?  A.     Haole. 
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Q.  You  mean  Caucasian — I  mean  American 
really  describes  everybody  here.  A.     Yes. 

Q.     What  is  your  attitude  toward  the  ILWU? 

A.  I  don't  know  much  about  it.  I  have  had  no 
experience  with  it. 

Q.  What  was  your  attitude  toward  the  recent 
pineapple  strike  *? 

A.  Oh,  I  thought  that — I  felt  that  the  demands 
as  finally  accepted,  if  they  had  been  accepted  in  the 
beginning  the  workers  would  have  been  a  lot  better 
off.  I  thought  the  demands,  original  demands  were 
high. 

Q.  Do  you  have  an}^  feeling  against  the  ILWU 
because  of  the  demands  made?  A.     No. 

Q.  What  is  your  attitude  toward  these  men,  who 
were  members  of  the  ILWU,  because  of  their  par- 
ticipation in  the  strike?  A.     Impartial. 

Q.  You  feel — ^you  have  any  feeling  because  they 
were  involved  in  the  strike  against  concerns  in  [426] 
which  you  own  stock  interests?  A.     No. 

Q.     You  have  no  feeling  in  that  regard? 

A.     No,  I  have  not. 

Q.  You  feel  you  could  refuse  to  indict  them  just 
as  well  as  indict  them? 

A.     Depending  upon  the  evidence. 
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EDWARD  S.  BOWMER 

By  Mr.  Resner: 

Direct  Examination 

Q.     Mr.  Bowmer? 

Witness :     Yes. 

Q.     Could  you  tell  me  your  address? 

A.     Lahaina,  Maui. 

Q.     Where  were  you  born?  A.     England. 

Q.     How  long  have  you  been  a  resident  of  the 
Territory?  A.     Since  1919. 

Q.    And  your  race  is  Caucasian?  A.    Yes. 

Q.     And  your  schooling  has  been  what? 

A.     One  year  of  high. 

Q.     What  juror  experience  have  you  had? 

A.     One  term,  trial  jury. 

Q.     Here  in  Maui?  A.     Maui,Wailuku. 

Q.     What  is  your  exact  business  activity? 

A.     Cashier  and  assistant  bookkeeper  for  Bald- 
win Packers.  [427] 

Q.     That  is  a  pineapple  concern?  A.    Yes. 

Q.    Your  company  was  directly  involved  in  the 
recent  pineapple  strike?  A.     It  was. 

Q.    And  you  are  one  of  the  management  there? 

A.     No — just  a  cashier. 

Q.     But  are  you  in  that  part  of  the  business 
which  is  the  management  end  of  the  business? 

A.     I  have  no  management  to  do. 

Q.    Are  you  in  that  end  of  the  business  which  is 
the   management   end   of   the  business? 

A.     More  in  the  supervisor  group  than  anything 
else. 

Q.     Supervisor   of  what,   Mr.   Bo\^Tiier'? 
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A.  I  have  charge  of  the  journals,  posting  books, 
shipping,  preparing  shipping  papers. 

Q.  Now,  what  is  your  attitude  toward  the 
ILWU? 

A.     I  have  no  attitude  towards  the  ILWU  at  all. 

Q.  None  of  any  kind'?  What  is  your  attitude 
toward  ILWU  activity  in  the  recent  pineapple 
strike?  A.     None  at  all. 

Q.     You  had  no  feeling? 
(Witness  shaking  head.) 

Q.     Did  you  express  yourself?  A.     No. 

Q.     You  remained  on  the  Island  throughout? 

A.     Yes. 

Q.  What  is  your  attitude  tow^ard  these  defend- 
ants in  [428]  this  case  whose  cases  are  supposed  to 
be  brought  before  the  Grand  Jury  because  of  the 
strike  ?  A.     Impartial. 

Q.     Completely  so?  A.     Yes. 

Mr.  Resner:     No  other  questions. 

The  Court :  I  would  like  to  bring  out  something, 
or  ask  you,  Mr.  Resner.  The  last  two  of  these 
gentlemen  brought  out  they  are  related  in  business 
activity  to  the  Baldwin  Packers — I  think  it  was  a 
pineapple  company.  The  location  of  that  comj^am^, 
as  to  whether  it  has  anything  to  do  with  the  Lanai 
situation  that  is  under  investigation  here,  is  also 
pertinent.  I  think  it  should  be  differentiated  for 
the  record. 

Mr.  Resner:  I  think  it  a  matter  of  more  or  less 
common  knowledge,  if  your  Honor  please,  that  the 


vs.I.L.W.U.etc.  959 

(Testimony  of  Edward  S.  Bowmer.) 

pineapple  industry  acted  as  a  whole  in  connection 

with  the  recent  strike. 

The  Court :  Yes,  but  under  the  caution  that  these 
jurors,  if  they  were  to  be  jurors,  w^ere  charged  by 
the  Court  that  anything  that  they  would  be  inter- 
ested in — it  might  be  confusing  in  this  record,  just 
the  general  term,  "interest  in  pineapple  company." 
These  gentlemen  whom  you  have  interrogated  are 
not  in  the  comj^any  that  was  doing  business  on  Lanai 
where  the  incident  occurred.  I  think  that  is  ma- 
terial— to  avoid  confusion  in  a  blank  record  here 
that  is  to  be  [429]  perused  by  others. 

Mr.  Resner:     I  just  don't  deem  it  so. 

The  Court:  If  you  don't,  then  I  will.  Mr.  Bow- 
mer, where  is  the  Baldwin  Packers'? 

Witness :     Lahaina. 

The  Court:     Lahaina? 

Witness:     Yes,  sir. 

The  Court:  Was  it  in  any  way  involved  in  any 
of  the  Lanai  incidents  that  are  covered  by  the 
charges  being  presented  to  the  Court? 

Witness:     Not  that  I  know  of. 

The  Court:     That  is  all. 

Mr.  Crockett:  If  the  Court  please,  might  I  sug- 
gest that  the  questions  asked  Mr.  Eichard  Baldwin 
and  Mr.  Edward  Baldwin  which  indicated  that 
through  the  Maui  Agricultural  Company  they  had 
some  indirect  interest  in  the  Maui  Pine.  I  think 
the  record  should  show  that  Maui  Pine  is  on  the 
Island  of  Maui,  and  is  not 

The  Court:    You  can  ask  those  questions. 
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Mr.  Crockett:     May  I  be  permitted  at  this  time? 

Mr.  Resner:  I  want  to  save  an  exception,  if 
your  Honor  please,  to  the  Court's  question.  I  take 
the  position  that  it  usurps  the  functions  of  Counsel 
under  the  rule  amiounced  in  Territory  of  Hawaii 
vs.  Van  Culin,  and  I  take  an  exception  in  order  to 
save  the  point  in  the  record.  Not  only  does  it  usurp 
the  function  of  Counsel,  but  I  believe  the  question  is 
[430]  immaterial  to  the  issue  developed  here  so  far 
as  the  defendants  are  concerned  and  this  is  cumula- 
tive with  regard  to  the  other  questions  the  Court 
has  asked  of  the  jurors  and  other  questions  in  the 
proceedings. 

The  Court:  In  view  of  w^hat  you  now  put  into 
the  record,  Mr.  Resner,  the  record  should  also  show 
that  the  substitute  Judge  now  sitting  is  not  as  fa- 
miliar with  the  localities  on  the  Island  of  Maui  and 
the  County  of  Maui  as  the  local  Judge,  and  that  for 
my  own  sake  as  a  final  decider  of  the  facts  and  the 
law  in  this  proceeding  before  me,  I  desire  to  be 
informed  as  to  what  the  connection  might  be  be- 
tween the  general  name,  pineapple  company,  and 
the  location  in  which  these  incidents  occurred. 

Mr.  Crockett:  May  I  have  the  permission  to 
question  Mr.   Baldwin "? 

The  Court:     Yes. 
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EDWARD  H.  K.  BALDWIN 

Cross-Examination 
By  Mr.  Crockett: 

Q.  Mr.  Edward  Baldwin,  you  mentioned  that 
you  have  an  indirect  interest  in  Maui  Pineapple 
Company  through  your  ownership  of  stock  in  the 
M.  A.  Company. 

Witness:     That  si  correct. 

Q.  First  of  all,  when  you  refer  to  the  M.  A. 
Company,  what  company  is  thaf? 

A.     Maui  Agricultural  Company.  [431] 

Q.     Where  is  that  located?  A.     Paia. 

Q.  And  was  the  M.  A.  Company  as  such  in  any 
wise  involved  in  the  recent  pineapple  strike? 

A.     I  do  not  know  the  circumstances. 

Q.  And  the  Maui  Pine  Company  that  you  refer 
to — where  is  that  located? 

A.     Headquarters  at  Maliimaile,  I  believe. 

Q.     Haliimaile — on   the   Island   of  Maui? 

A.     On  the  Island  of  Maui. 

Q.  And  Haliimaile,  for  the  benefit  of  the  Court, 
where  is  that  in  relation  to  Wailuku  or  Makawao  ? 

A.     That  is  near  Makawao. 

Q.     Just  a  short  distance  below  Makawao? 

A.    Yes. 

The  Court:     That  is  on  the  slopes  of  Haleakala? 

Witness :     Yes. 

Mr.  Crockett:  And  so  far  as  you  know  was  the 
Maui  Pineapple  Company  in  any  wise  involved  in 
the  incident  which  occurred  on  the  Island  of  Lanai  ? 

Witness:     Not  that  I  know  of. 
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RICHARD  BALDWIN 

Cross-Examination 
By  Mr.  Crockett: 

Q.  Mr.  Richard  Baldwin — was  the  Maui  Pine- 
apple Company  the  same  company  that  Mr.  Edward 
Baldwin  has  just  mentioned  and  described? 

Witness:     Yes.  [432] 

Q.  Do  you  know  whether  or  not  the  Maui  Pine 
w^as  in  any  wise  involved  in  the  incident  which  is 
alleged  to  have  occurred  on  the  Island  of  Lanai? 

A.     Not  that  I  know  of. 

KENNETH  AULD 

Cross-Examination 

By  Mr.  Crockett: 

Mr.  Crockett:  I  think  Mr.  Kenneth  Auld  was 
referred  to  as  being  a  pineapple  worker. 

Witness:     Yes,  sir. 

Q.     With  what  company  are  you  connected  with? 

A.     California   Packing   Corporation. 

Q.     I  think  you  refer  to  it  as  C.P.C? 

A.     Yes. 

Q.  Was  your  company  in  any  wise  involved  in 
the  incident  which  occurred  on  the  Island  of  Lanai  ? 

A.     I  don't  know,  as  far  as  I  am  concerned. 

Q.     So  far  as  you  are  concerned,  it  w^as  not. 
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EDWARD  BOWMER 

Further  Direct  Examination 
By  Mr.  Resner: 

Q.  Mr.  Bowmer,  Baldwin  Packers  is  a  member 
of  the  Hawaiian  Employers'  Council,  isn't  it? 

Witness :     I  believe  it  is. 

Q.  And  didn't  the  Hawaiian  Employers'  Council 
handle  the  negotiations  of  the  pineapple  strike  for 
the  industry? 

A.  I  suppose  they  did — if  they  were  members  of 
that  organization.  [433] 

Q.  Mr.  Bowmer,  didn't  the  Hawaiian  Employ- 
ers' Council  handle  the  strike  for  the  pineapple 
industry?  A.     I  suppose  it  did. 

Q.    Well,  you  know  they  did,  don't  you? 

ROBERT  P.  BRUCE 
Direct  Examination 

By  Mr.  Resner: 

Q.     Mr.  Bruce? 

Witness :     Yes. 

Q.     What  is  your  address,  Mr.  Bruce? 

A.     Paia,  Maui. 

Q.  And  how  long  have  you  lived  in  the  Terri- 
tory? A.     About  twenty  years. 

Q.     Where  were  you  born?  A.     Scotland. 

Q.     Your  race  is  Caucasian?  A.    Yes. 

Q.     Your  exact  occupation? 

A.     I  am  a  civil  engineer. 

Q.     Any  business  connections? 
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A.  I  am  also  manager  of  East  Maui  Irriga- 
tion Company. 

Q.     Is  that  connected  with  the  Baldwin  interests? 

A.    Yes. 

Q.     Which  ones?  A.     What  do  you  mean? 

Q.  Which  Baldwin  interests — Alexander  &  Bald- 
win or  the  iDineapple  companies? 

A.     H.  C.  &  S.  and  M.  A.  Company.  [434] 

Q.  Which  are  both  connected  with  Alexander  & 
Baldwin?  A.     Yes. 

Q.  Are  you  a  stockholder  in  any  of  the  pineapple 
companies  ?  A.     No. 

Q.  Are  you  a  stockholder  in  any  of  the  Baldwin 
concerns  ?  A.     No. 

Q.     What  schooling  have  you  had? 

A.     I  graduated  from  college. 

Q.     What  prior  experience  have  you  had? 

A.  I  have  never  served  on  any  other  jury  except 
this  Grand  Jury. 

Q.     The  instant  one?  A.    Yes. 

Q.    What  is  your  attitude  toward  the  ILWU  ? 

A.     It  is  completely  impartial. 

Q.     You  think  you  have  a  neutral  attitude  ? 

A.  Yes.  I  have  dealt  with  the  ILWU  and  the 
dealings  have  been  friendly. 

Q.  What  is  your  attitude  toward  these  defend- 
ants involved,  as  they  were,  in  the  recent  pineapple 
strike  ? 

A.  Impartial.  Lots  of  friendly  dealings  with  the 
union.    I  have  not  been  against  the  union  as  such. 
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Q.  Do  you  have  anything  against  anything  in 
connection  with  the  union  as  such?  I  gather  that 
inferentially  from  your  reply.   [435] 

A.  You  asked  about  these  defendants.  I  have 
nothing  against  these  defendants. 

Q.  I  gathered  from  your  answer — and  I  may  be 
wrong  in  this — I  gathered  in  your  reply  some  feel- 
ing of  criticism  in  some  other  direction.  Am  I 
right  in  that  inference? 

A.  No,  I  don't  think  so.  You  mean  against  the 
ILWU? 

Q.     Yes,  and  its  membership. 

A.  Our  company  has  had  an  ILWU  union  and 
my  dealings  have  been  on  a  friendly  basis  with 
them. 

Q.  Mr.  Bruce,  did  you  recently  call  together 
your  workers  and  inquire  of  them  whether  they 
wanted  to  withdraw  from  the  ILWU? 

A.  No,  the  workers  had  a  meeting  in  which  they 
— after  the  meeting,  they  signed  a  petition  in  which 
they  stated  they  did  not  want  to  be  represented  by 
the  ILWU. 

Q.    Who  called  the  meeting? 

A.     The  workmen. 

Q.     You  are  sure  of  that?  A.    Yes. 

Mr.  Resner:  I  have  no  further  questions  of  Mr. 
Bruce. 

Mr.  Crockett:     I  have  no  questions. 

Mr.  Resner:  Is  Mr.  Burns  present? — No,  he  is 
in  San  Francisco.  Mr.  Cornwell — not  here.  Is  Mr. 
Costa  here?  [436]  Witness:    Yes. 
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JACK  COSTA 

Direct  Examination 
By  Mr.  Resner: 

Q.     Mr.  Costa,  ^Yllat  is  your  occupation? 

Witness :     I  am  chief  electrician  at  the  H.  C.  &  S. 
Company  mill. 

Q.     Chief  electrician  at  the  H.  C.  &  S.  Company 
mill.   How  long  have  you  had  that  position? 

A.     Fourteen  years. 

Q.     Have  you  had  any  prior  jury  service? 

A.     Yes,  once. 

Q.     Grand  Jury  or  trial?  A.     Trial. 

Q.    What  schooling  have  you  had? 

A.    High  school. 

Q.     Do  you  know  these  Commissioners  person- 
ally? A.    Yes,  I  do. 

Q.     For  a  long  time? 

A.    All  the  time  I  been  on  this  Island,  yes. 

Q.     And  how  long  have  you  been  a  resident  of 
the  Island? 

A.     Fourteen  years — seven  years  once  before. 

Q.    What  is  your  race,  Mr.  Costa? 

A.     Portuguese. 

Q.    You   are   Caucasian?  A.    Yes. 

Q.     What  is  your  attitude  toward  the  ILWU? 

A.     Nothing  at  all.  I  haven't  anything  against  it. 
I  have  quite  a  number  of  them  under  my  charge. 

Q.     What  is  your  attitude  towards  these  defend- 
ants involved  in  the  recent  pineapple  strike? 

A.    Nothing  at  all. 
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Q.  What  is  your  attitude  about  the  recent  pine- 
apple strike? 

A.  Nothing  much  there  except  I  thought  it  was 
— I  was  hoping  they  would  come  to  some  agreement 
without  having  to  take — to  go  on  strike.   That's  all. 

Q.  You  have  any  feeling  about  the  union  in 
connection  with  its  strike  activities'? 

A.     No,  I  haven't. 

Mr.  Resner:     No  further  questions  of  Mr.  Costa. 

Mr.  Crockett:     I  have  no  questions  of  Mr.  Costa. 

E.  STANLEY  ELMORE 

Direct  Examination 
By  Mr.  Resner: 

Q.     Mr.  Elmore'? 

Witness :     Yes. 

Q.     What  is  your  address  *? 

A.     I  live  in  Kula. 

Q.  How  long  have  you  been  a  resident  of  the 
Territory'?  A.     Little  over  31  lears. 

Q.     And  your  business  is  what"? 

A.  I  am  president  and  manager  of  Valley  Isle 
Motors. 

Q.  Do  you  have  any  stock  interests  in  any  of  the 
pineapple  companies'?  A.     I  do  not.  [438] 

Q.     Your  race  is  Caucasian'? 
(Witness  nodding.) 

Q.     What  prior  jury  experience  have  you  had? 

A.     I  was  on  the  Grand  Jury  panel  in  Hilo  dur- 
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ing  my  24  years'  residence  there — I  imagine  seven 

or  eight  times — I  don't  remember. 

Q.     And  this  is  your  first  service? 

A.     No,  my  second  or  third  service  on  Maui. 

Q.     What  schooling  have  you  had? 

A.     Three  and  a  half  years  of  college. 

Q.     What  is  your  attitude  toward  the  ILWU? 

A.  I  believe  in  organized  labor.  I  have  nothing 
against  them. 

Q.  What  is  your  attitude  toward  the  defendants 
involved  in  the  recent  jjineapple  strike? 

A.     I  consider  them  innocent  until  proven  guilty. 

Q.  The  same  is  true  of  any  charges  that  might 
be  presented  of  them?  A.     That's  right. 

Q.  What  about  the  pineapple  strike  itself?  What 
attitude  did  you  have  about  that? 

A.  Well,  my  only  attitude  to  the  strike — I  felt 
that  the  demands  were  excessive  in  face  of  the  fact 
that  they  were  getting  a  good  wage  and  the  de- 
mands were  excessive.  That  was  my  only  attitude 
toward  the  recent  strike. 

Q.  Are  you  a  member  of  the  Territorial  Cham- 
ber of  Commerce?  [439] 

A.  No,  sir,  I  am  a  member  of  the  Maui  Chamber 
of  Commerce. 

Q.     Is  that  affiliated  with  the  Territorial? 

A.     I  don't  think  so. 

Q.  Did  the  Maui  Chamber  issue  a  statement 
against  the  strike?  A.     I  don't  remember. 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:     No  questions. 
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ALLAN  H.  EZELL 

Direct  Examination 
By  Mr.  Resner: 

Q.     Mr.  EzelH 

Witness :     Yes. 

Q.  You  are,  I  understand,  the  branch  manager 
of  Hawaiian  Air  Lines'?  A.     Yes,  sir. 

Q.     What  is  your  residence,  Mr.  Ezell? 

A.     Waikapu,  Maui. 

Q.     How  long  have  you  lived  in  the  Territory? 

A.     Eight  years. 

Q.     And  what  schooling  have  you  had? 

A.     Two  years  of  university. 

Q.     What  prior  jury  experience? 

A.     None. 

Q.     This  is  your  first  service?  A.     Yes. 

Q.     What  is  your  race?  [440] 

A.     Caucasian. 

Q.     What  is  your  attitude  towards  the  ILWU? 

A.     Neutral. 

Q.     You  are  neither  for  or  against  it? 

A.  Neutral,  except  that  I  feel,  of  course — I  have 
done  a  lot  for  the  working  man — have  had  plenty 
of  experience  working  with  my  hands  too. 

Q.  So  you  favor  organized  labor  because  it  does 
good  for  working  people? 

A.     It  has  done  good. 

Q.  With  regard  to  the  pineapple  strike,  what 
is  your  attitude  toward  that? 

A.  I  was  in  hopes  it  would  come  to  an  early 
conclusion. 

I 
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Q.  Because  you  didn't  want  to  see  a  strike  oc- 
cur? 

A.  Just  didn't  feel  that — that  it  would  damage 
the  Territory's  economy. 

Q.  Just  what  was  your  attitude  towards  the 
workers  on  strike  who  are  defendants  in  this  case? 

A.     No  feeling  whatsoever. 

Q.  Do  you  think  that  in  connection  with  the 
pineapple  strike  there  are  two  sides  to  it — that  the 
Factors  might  be  wTong  as  well  as  the  union  de- 
mands excessive? 

A.  There  are  generally  two  or  three  sides — the 
third  side  being  a  combination  of  both. 

Q.  You  think  you  would  be  fair  as  a  grand 
juror?  A.     I  think  I  could.  [441] 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:     No  questions. 

Mr.   Resner:     Is   Mr.   Fong  here? 

The  Court:  Mr.  Fong  is  the  gentleman  I  ex- 
cused until  tomorrow  morning. 

Mr.  Resner:  Oh,  yes.  Mr.  Goodness  is  not  here, 
I  take  it.  Mr.  Holt? 

Witness :     Yes. 
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WALTEK  HOLT 

Direct  Examination 
By  Mr.   Resner: 

Q.  You  are  with  the  Board  of  Forestry  of  the 
Territory?  Witness:    Yes,  sir. 

Q.     How  long  have  you  lived  in  the  Territory"? 

A.     Nearly  44  years. 

Q.     And  what  schooling  have  you  had,  Mr.  Holt? 

A.     Graduated  from  the  University  of  Hawaii. 

Q.     What  prior  jury  experience  ?  A.     None. 

Q.  Do  you  know  the  Jury  Commissioners  per- 
sonally? A.     Yes,  I  do. 

Q.     You  do?  A.     Yes. 

Q.     And  your  race  is  what  ?  A.     Caucasian. 

Q.     And  what  is  your  attitude  about  the  ILWU  ? 

A.     I  believe  in  organized  labor.  [442] 

Q.    As  such,  that  includes  the  ILWU,  I  take  it? 

A.     I  assume  so,  yes. 

Q.     You  think  that,  Mr.  Holt? 

A.     Yes,  I  do. 

Q.  What  was  your  attitude  toward  the  recent 
pineapple  strike? 

A.  Well,  I  was  hoping  it  wouldn't  occur  because 
I  was  afraid  it  would  affect  the  Territorial  em- 
ployees' bonus. 

(Laughter.) 

Q.     Did  it  disturb  your  bonus? 

A.     I  beg  your  pardon? 

Q.     It  didn't  disturb  your  bonus? 

A.     Fortunately  not. 

Q.     What  is  your  attitude  toward  the  workers 
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who  participated  in  the  pineapple  strike — the  de- 
fendants here? 

A.     I  believe  I  have  an  impartial  viewpoint. 

Q.  You  have  an  imj^artial  view  toward  the  strike 
itself?  A.    Yes,  I  do. 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:     I  have  no  questions. 

Mr.  Resner:  Mr.  Maeda — ^lie  is  the  public  ac- 
countant. He  is  not  here.  Mr.  Peterson  went  to 
some  fair — County  Fair  business.  We  are  supposed 
to  call  him.    Mr.  Plunkett? 

Witness:     Right  here.  [443] 

JOHN  PLUNKETT 

Direct  Examination 
By  Mr.  Resner: 

Q.  You  have  been  on  the  Grand  Jury  list  for 
a  long  time.   This  is  your  first  service  ? 

Witness:     No,  this  is  my  third,  I  think. 

Q.     Your   residence?  A.     Keanae,    Maui. 

Q.    Your  business? 

A.  Supervisor,  East  Maui  Irrigation  Company, 
Nahiku  and  Keanae. 

Q.  Is  the  East  Maui  Irrigation  Company  con- 
nected with  any  other  concerns? 

A.  One  is — connected  with  H.  C.  &  S.  and  M.  A. 
Company. 

Q.  And  in  turn,  that  is,  with  Alexander  &  Bald- 
\\dn?  A.     I  believe  so. 
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Q.     How  long  have  you  lived  in  the  Territory? 

A.     All  my  life. 

Q.     What   schooling  have  you   had? 

A.     Kamehameha  School. 

Q.     And  what  is  your  race,  Mr.  Plunkett? 

A.     Hawaiian-Irish. 

Q.     What  is  your  attitude  toward  the  ILWU? 

A.  Well,  as  man  to  man,  because  I  handle  labor, 
some  of  them  are  all  right;  some  of  them  are  not 
quite  fair. 

Q.     What  do  you  mean  by  that? 

A.  As  I  say,  some  are  all  right.  As  far  as  their 
ILWU  is  concerned,  I  have  no  objection  about 
them.  [444] 

Q.  I  gathered  from  what  you  said  that  you  have 
had  some  objection  to  something  and  I  was  trying 
to  find  out  what  it  was. 

A.     No  objection  at  all. 

Q.     As  far  as  the  union  is  concerned? 

A.     Yes. 

Q.  What  about  the  defendants  in  this  case  whose 
cases  it  is  proposed  to  bring  before  the  Grand  Jury 
— that  were  involved  in  the  pineapple  strike? 

A.  I  don't  know  them  so  I  don't  have  any  feel- 
ing against  them. 

Q.  What  was  your  attitude  about  the  strike  it- 
self? 

A.  I  thought  it  was  wrong  at  the  beginning,  but 
the  demand  was  more  than  what  labor  ought  to 
have  and  that  was  no  time  to  have  a  strike  go  on. 
That  was  my  feeling  at  that  time. 
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Q.  Did  you  feel  there  could  be  two  sides  to  the 
dispute  *? 

A.     Oh,  yes,  there  is  always  two  sides. 

Q.  That  the  industry  might  be  wrong  in  its  at- 
titude?   Did  you  feel  that  could  be  so? 

A.     I  felt  that  way  too. 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:     I  have  no  questions. 

Mr.  Resner:     Mr.  Reinhart? 

Witness:     Yes.  [445] 

t 

PAUL  REINHART 

Direct  Examination 
By  Mr.  Resner: 

Q.     You  live  where,  Mr.  Reinhart? 

Witness:     Maunaloa,  Molokai. 

Q.     What  company  are  you  connected  with? 

A.     Libby,  McNeill  &  Libby. 

Q.  They  were  one  of  the  concerns  involved  in  the 
recent  pineapple  strike?  A.     Yes. 

Q.     What  is  your  position  there? 

A.     Assistant  plantation  manager. 

Q.     How  long  have  you  lived  in  the  Territory? 

A.  Since  1938,  with  the  exception  of  four  years 
in  the  army. 

Q.     What  schooling  have  you  had? 

A.     Five  years  college. 

Q.     Your  race  is  Caucasian?  A.     Yes. 
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Q.     What  is  your  attitude  toward  the  ILWU? 

A.     Impartial. 

Q.  You  give  that  answer  in  view  of  the  position 
you  hold  with  the  Libby  Company? 

A.     That's  right. 

Q.  What  is  your  attitude  toward  the  defendants 
here  whose  cases  it  is  proposed  to  bring  before  the 
Grand  Jury  in  view  of  the  fact  that  they  were 
involved  in  the  recent  pineapple   strike? 

A.     Impartial.  [446] 

Q.     You  have  any  feeling  at  all  ?  A.     None. 

Q.  What  is  your  attitude  toward  the  pineapple 
strike  ? 

A.  I  didn't  want  to  see  a  pineapple  strike. 
Naturally  I  w^ouldn't  want  to  see  one.  But  there 
was  one,  so  we  made  the  best  of  it. 

Q.     But  what  is  your  attitude  toward  the  union  ? 

A.  Impartial.  It  is  up  to  the  individual.  If 
any  individual  wants  to  join  the  union,  that  is  up  to 
him. 

Q.  But  what  was  your  attitude  toward  the  strike 
itself — the  fact  that  the  union  did  call  a  strike? 

A.     I  didn't  want  to  see  a  strike. 

Q.  Is  Libby,  McNeill  &  Libby  affiliated  with  the 
Hawaiian  Employers'  Council?  A.     They  are. 

Q.    And     the     Hawaiian     Employers'     Council 
handled  the  pineapple  strike  for  the  industry,  is 
that  correct? 
I    A.     As  far  as  I  know,  they  did.    Now  I  don't 
know  what  went  on  in  Honolulu. 
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Q.     To  your  knowledge,  that  is  what  happened? 
A.     That's  right. 
Mr.    Resner:     No   further   questions. 

Cross-Examination 
By  Mr.  Crockett: 

Q.  Mr.  Reinhart,  Maunaloa  that  you  refer  to — 
that  is  on  the  Island  of  Molokai?  [447] 

Witness:     Yes,  sir. 

Q.  And  so  far  as  you  know,  was  Libby,  McNeill 
&  Libby 's  pineapple  division  on  the  Island  of  Molo- 
kai  in  any  wise  concerned  with  the  incident  that 
occurred  on  Lanai?  A.     Not  that  I  know  of. 

Q.  Do  you  know  whether  Libby,  McNeill  & 
Libby  is  a  local  corporation  or  is  that  a  foreign 
corporation — that  is,  a  Mainland  corporation  *? 

A.     Mainland  corporation. 

Mr.   Crockett:     That  is  all. 

Mr.   Resner:     Mr.  Tarn  is  here? 

Witness :     Yes. 

ANTHONY  A.  TAM 

Direct  Examination 
By  Mr.  Resner: 
Q.     What  is  your  residence,  Mr.  Tam? 
Witness:     Makawao,  Maui. 
Q.     How  long  have  you  lived  in  the  Territory  ? 
A.     Forty  years. 
Q.    And  your  business  is  what? 
A.     I  am  a  farmer. 
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Q.     Oh,  yes.    Lower  Paia 

A.    No,  Makawao. 

Q.     Your  race  is  Chinese?  A.     Chinese. 

Q.     What  schooling  have  you  had'? 

A.     Three  and  a  half  years  college. 

Q.     What  jury  experience  have  you  had?  [448] 

A.     Trial  jury,  once. 

Q.     Do  you  know  the  Jury  Commissioners? 

A.     Yes,  I  do. 

Q.     In  this  case? 

A.     The  Commissioners,  yes. 

Q.     Have  you  known  them  long? 

A.  Well,  I  have  known  Pombo  practically  all 
my  life.  Judge  Wirtz — since  I  was  on  the  trial  jury. 
Mr.  Chatterton — I  have  seen  him  around. 

Q.     What  is  your  attitude  toward  the  ILWU? 

A.     I  believe  in  organized  labor. 

Q.  And  when  you  say  that,  does  that  mean  that 
you  believe  in  the  ILWU  as  a  part  of  organized 
labor?  A.     Yes. 

Q.     Is  that  right?  A.     Do  I  believe  what? 

Q.  Is  that  right — you  say  you  believe  in  or- 
ganized labor?  A.     I  do. 

Q.  That  is,  you  believe  in  the  right  of  men  to 
join  unions  of  their  own  choosing?  A.     Yes. 

Q.  And  does  that  include  the  ILWU  in  your 
judgment  ?  A.     Yes. 

Q.  Do  you  have  any  feeling  about  the  ILWU 
in  this  particular  pineapple  strike  ?  A.     No. 

Q.     Do  you  have  any  feeling  about  these  defend- 
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ants  as  [449]  members  of  the  ILWU  involved  in 

the  pineapple  strike?  A.     No. 

Q.  Do  you  feel  you  are  impartial  as  far  as  you 
are  concerned'?  A.     I  do. 

Q.     Is  that  right?  A.     Yes. 

Mr.  Eesner:     No  further  questions. 

Cross-Examination 
By  Mr.  Crockett: 

Q.  Mr.  Tarn,  you  say  you  are  a  farmer.  Do  you 
own  your  own  farm? 

Witness :     I  own  my  own  farm. 

Q.     And  do  you  have  any  employees? 

A.  I  have  no  regular  employees,  but  I  do  hire 
once  in  a  while  when  I  need  help.  I  do  most  of  the 
work  myself. 

Q.     And  what  type  of  farm  do  you  operate? 

A.     Grass  and  raise  cattle — cattle  farm. 

Mr.  Crockett:     That  is  all. 

CHAELES  E.  THOMPSON 

Direct  Examination 
By    Mr.   Resner : 

Q.  Mr.  Thompson,  you  have  been  on  the  jury] 
before,  sir? 

Witness:     Yes,  sir. 

Q.  How  many  times — on  the  Grand  Jury  or, 
trial  jury?  [450] 

A.  On  the  Grand  Jury  and  trial  jury  ten  toj 
twentv  times. 
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Q.     You  are  retired  now? 

A.  Well,  I  never  did  work  for  nobody.  So  I  was 
retired  50  years  ago. 

Q.     You  were  retired  when  you  started? 

A.     I  was  retired  when  I  started. 

Q.     A  very  envious  position. 

A.  Never  did  work  for  nobody,  so  I  retired  50 
years  ago. 

Q.     You  live  where?  A.     Kihei,  Maui. 

Q.  How  long — have  you  been  in  the  Territory 
all  your  life?  A.     Born  and  raised  here. 

Q.    What  schooling  have  you  had? 

A.  Only  went  as  far  as  public  school  —  8th 
grade. 

Q.  And  I  assume  you  have  known  the  Jury  Com- 
missioners for  a  long  time?  A.     Yes. 

Q.     Your  race  is  what? 

A.     German-Hawaiian. 

Q.  And  what  is  your  attitude  toward  the 
ILWU?  A.     Impartial. 

Q.    You  are  sure  about  that?  A.    Yes. 

Q.  What  is  your  attitude  toward  the  defendants 
in  this  case  whose  cases  it  is  proposed  to  bring 
before  [451]  the  Grand  Jury? 

A.  That  is  their  right  to  strike,  and  when  they 
strike  it  is  up  to  them — and  that  is  their  privilege 
— that  is  their  privilege. 

Q.  What  was  your  attitude  toward  the  recent 
pineapple  strike? 

A.     That  was  perfectly  all  right.   They  wanted  to 
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strike — that  is  up  to  them.    They  demanded  higher 
wages.  If  they  are  entitled  to  it,  they  have  a  perfect 
right  to  strike. 

Q.  Do  you  have  any  stock  interests  in  any  of 
the  pineapple  companies'?  A.     No. 

Q.  You  are  what  we  call  an  independent  citizen, 
Mr.  Thompson,  is  that  right? 

A.  I  was  broke  50  years  ago  and  I  am  still 
broke. 

Mr.  Resner :     Thank  you. 

Mr.  Crockett:     I  have  no  further  questions. 

WAI  KEN  TOM 

Direct  Examination 

Q.     Mr.  Tom? 

Witness:     Yes. 

Q.  You  are  the  office  manager  of  the  Mutual 
Telephone  Company? 

A.     I  am  supervisor  of  revenue. 

Q.     Where  do  you  live  ? 

A.    Wailuku,   Maui. 

Q.     How  long  have  you  lived  in  the  Territory? 

A.     All  my  life. 

Q.     What  schooling  have  you  had? 

A.  Finished  the  St.  Anthony's  School — local  St. 
Anthony's  School. 

Q.     What  grade  is  that  equivalent  to? 

A.    I  believe  that  was  the  ninth  at  that  time. 

Q.     And  your   race   is   Chinese? 

A.     Chinese. 
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Q.     Have  you  had  prior  jury  experience? 

A.    Yes,  one  term.   Trial. 

Q.  And  this  is  your  first  term  on  the  Grand 
Jury?  A.     That's  right. 

Q.     What  is  your  attitude  toward  the  ILWU? 

A.     Impartial.    I  believe  in  organized  labor. 

Q.  What  was  your  attitude  toward  the  recent 
pineapple  strike? 

A.  Well,  I  didn't  take  much  interest  in  it — ■ 
didn't  have  time  to  read. 

Q.     You  had  no  feeling  about  it  then? 

A.    No. 

Q.  What  is  your  attitude  toward  these  men  who 
are  charged  here  because  of  their  participation  in 
it  ?  A.     Impartial. 

Q.     You  have  no  feeling  in  that  regard? 

A.    No. 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:     I  have  no  questions.  [453] 

JOSEPH  H.  TRASK 

Direct  Examination 
By  Mr.  Resner: 

Q.     Mr.  Trask — is  he  here? 

Witness :     Yes. 

Q.    You  are  the  last  on  the  list,  Mr.  Trask. 

A.     Good. 

Q.    What  is  your  residence?  A.    Wailuku. 

Q.     You  are  the  manager  of  the  Bank  of  Hawaii  ? 


982  W.  D.  Ackerman  etc.,  et  al. 

(Testimony  of  Joseph  H.  Trask.) 

A.     That's  right. 

Q.     What  is  your  race,  Mr.  Trask? 

A.     Caucasian. 

Q.  And  how  long  have  you  lived  in  the  Terri- 
tory? A.     About  33  years. 

Q.    And  what   schooling   have   you   had? 

A.     I  have  had  four  years  of  preparatory  school. 

Q.  How  many  prior  juries,  if  any,  have  you 
served  on?  A.     This  is  the  first. 

Q.     Have  you  served  on  the  trial  jury? 

A.     No. 

Q.     Do  you  know  the  Jury  Commissioners? 

A.     Oh,  yes. 

Q.  Have  you  known  them  for  a  long  time  per- 
sonally? A.     Yery  long  time. 

Q.    What  is  your  attitude  toward  the  ILWU? 

A.  Impartial.  I  haven't  made  no  opinions  on  the 
ILWU. 

Q.     Do  you  have  any  attitude  toward  labor? 

A.     No.  [454] 

Q.     Have  you  expressed  any  attitude? 

A.     No. 

Q.  What  about  the  recent  pineapple  strike — did 
you  have  any  opinion  about  that? 

A.  AVell,  for  economic  reasons,  I  would  rather 
see  the  strike  not  occur,  but  I  didn't  form  any 
opinions. 

Q.  What  about  the  defendants,  the  accused  here, 
whose  cases  it  is  proposed  to  present  before  the 
Grand  Jury — ^liave  you  any  feeling  about  them  be- 
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cause  they  were  involved  in  the  recent  pineapple 

strike?  A.     No,  I  would  be  impartial. 

Q.     No  feeling  ?  A.     No  feeling  whatsoever. 

Mr.  Resner:  I  have  no  further  questions  of  Mr. 
Trask. 

Mr.  Crockett:  I  have  no  questions,  if  the  Court 
please. 

Mr.  Resner:  That  is  all  the  jurors  here,  your 
Honor.  The  others  are  Mr.  Thompson  and  Mr. 
Peterson. 

The  Court:  You  are  all  through  with  these 
gentlemen?  Does  the  Prosecution  desire  them  any 
more  ? 

Mr.  Crockett:     No,  we  do  not. 

The  Court:     Gentlemen,  you  are  excused. 
(Witnesses  excused.) 

Mr.  Resner:  If  your  Honor  please,  I  propose  to 
put  on  all  of  the  defendants  for  limited  purposes — 
merely  to  identify  themselves  in  much  the  same 
manner  we  identified  the  jury.  [455] 

The  Court:  Have  you  notified  the  Clerk  as  to 
what  type  of  interpreter  we  are  going  to  have  ? 

Mr.  Resner:  I  don't  think  we  will  need  any.  At 
least  we  will  try  without  one. 

The  Court:  You  have  made  such  a  toil  for  the 
Reporter,  trying  to  get  the  results. 

Mr.  Resner  and  Mr.  Crockett,  I  think  there  is 
one  matter  that  might  be  dealt  with.  While  the 
Court  takes  judicial  notice  of  its  files,  yet  for  the 
purpose  of  anyone  handling  the  record  what  is  in 
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the  Court's  mind  wouldn't  be  readable.  There  is 
upon  the  records  of  this  court  and  I  have  before  me 
here  certified  copies  of  the  Clerk's  minutes  of  the 
drawing  of  the  1947  Grand  Jury.  I  would  have  it 
marked  for  identification,  and  in  the  interim  be- 
tween now  and  tomorrow  if  you  will  just  inspect  it. 
If  you  have  any  objection,  call  my  attention  to  it. 
It  is  a  certified  copy  of  the  minutes  of  the  Clerk  at 
that  drawing  which  seems  to  me  to  be  a  part  of  the 
record. 

Deputy  Clerk:     Court's  Exhibit 

The   Court:     Court's  Exhibit  No.   2   for  identi- 
fication.   And  in  the  interim,  between  now  and  to- 
morrow morning,  you  are  to  inspect  it. 
Mr.  Resner:     Call  Mr.  Barbosa — Diego  Barbosa. 

DIEGO  BARBOSA 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Court:     You  understand? 
(Witness  nodding.) 

Deputy  Clerk:     Please  state  your  name. 
Witness:     Diego  Barbosa. 

Direct  Examination 
By  Mr.  Resner: 

Q.    Where  do  you  live,  Mr.  Barbosa  ? 
Witness :     I  live  at — I  stay  Lanai. 
Q.     Are  you  a  citizen  or  not? 
A.     From  Philippine  Islands. 
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Q.     Citizen  of  the  Philippine  Islands'? 

A.     Yes. 

Q.  How  long  have  you  been  in  the  Territory  of 
Hawaii?  A.     I  come  Hawaii  1928. 

Q.  What  is  your  occupation?  What  kind  of 
work  do  you  do  ?  A.     Works  in  the  pineapple. 

Q.  Are  you  a  member  of  the  ILWU  %  Are  you  a 
member  of  the  International  Longshoreman's  and 
Warehouseman's  Union?  A.     Yes,  the  union. 

Q.  Were  you  on  strike  in  the  recent  pineapple 
strike  ?  A.    Yes. 

Q.  Were  you  arrested  in  connection  with  the 
strike?  A.     I  forgot.  [457] 

Q.  Were  you  arrested  in  connection  with  the 
strike — yes  or  no.  A.     Yes,  arrested  strike. 

Mr.  Eesner:     That  is  all. 

The  Court:     Just  a  minute. 

Mr.  Crockett:  No  questions,  if  the  Court  please. 
(Witness  excused.) 

Mr.  Resner:     John  Maile. 

JOHN  MAILE 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  give  your  full  name. 

Witness:     John  Maile. 

Direct  Examination 
By  Mr.  Resner : 

Mr.  Resner :    Where  do  you  live,  Mr.  Maile  ? 
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Witness :     Lanai  City — Kamalapau,  Lanai. 

Q.     What  kind  of  work  do  you  do? 

A.     Crane  operator. 

Q.     For  whom? 

A.     Hawaiian  Pineapple  Company. 

Q.     What  is  your  race? 

A.     Hawaiian-white. 

Q.     Hawaiian?  A.     Hawaiian. 

Q.     Are  you  a  citizen?  A.     Yes,  sir.  [458] 

Q.     Registered  voter.  A.     That's  right. 

Q.    Are  you  a  member  of  the  ILWU? 

A.    I  do. 

Q.     Were  you  in  the  recent  pineapple  strike? 

A.     That's  right. 

Q.  Were  you  arrested  in  connection  with  the 
strike?  A.     That's  right. 

Q.  No  further  questions.  Oh,  what  schooling 
have  you  had,  Mr.  Maile?  How  far  did  you  go  to 
school?  A.     Seventh  grade. 

Q.     Being  what  school? 

A.     Grammar  school. 

Cross-Examination 
By  Mr.  Crockett : 

Mr.  Crockett:  You  say  you  were  arrested  in 
connection  with  the  strike.  Just  what  were  you 
charged  with  doing? 

Mr.  Resner:  If  your  Honor  please,  I  am  going 
to  object  to  that.  The  record  speaks  for  itself.  All 
we  are  seeking^  to  do  is  identify  these  defendants — 
not  go  into  facts. 
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The  Court:  You  opened  it  up  with  your  ques- 
tion. Counsel  has  a  right  to  ask  what  he  means  by 
the  pineapple  strike. 

Mr.  Resner:  With  what  is  in  the  complaint  is 
what  he  is  charged  with.  [459] 

The  Court :  That  is  not  necessarily  what  he  may 
mean  by  his  answer  and  you  may  mean  by  your 
question.    Read  the  question,  Miss  Reporter. 

Reporter:  (Reading)  "Q.  You  say  you  were 
arrested  in  connection  with  the  strike.  Just  what 
were  you  charged  with  doing"? 

Witness:     I  think  while  picketing. 

The  Court:     What  was  the  answer? 

Witness :     I  think  while  picketing. 

The  Court:  Is  that  what  you  understand  you 
Avere  charged  with  doing?   Picketing? 

Witness:     I  think  so. 

Mr.  Crockett:  Whereabouts  did  the  picketing 
take  place?  A.     At  the  harbor  there. 

Q.  You  mentioned  that  you  are  a  member  of  the 
ILWU  and  that  you  were  arrested  in  connection 
with  the  strike.  Was  that  picketing  that  you  men- 
tioned being  engaged  in — ^was  that  ordered  by  the 
ILWU? 

Mr.  Resner:  If  your  Honor  please,  I  think  that 
irrelevant.  I  think  that  on  cross-examination  as  far 
as  Counsel  has  a  right  to  do  is  as  far  as  the  direct 
examination  takes  him. 

The  Court :  Objection  overruled.  Read  the  ques- 
tion. Miss  Reporter. 
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Reporter:  (Reading)  "Q.  You  mentioned 
that  you  are  a  member  of  the  ILWU  and  that  you 
were  arrested  in  connection  with  the  strike.  Was 
that  picketing  [460]  that  you  mentioned  being  en- 
gaged in — was  that  ordered  by  the  ILWU'"? 

Witness:     I  don't  know. 

The  Court:     What  is  the  answer? 

Witness:     I  don't  know. 

Mr.  Crockett :  How  did  joii  happen  to  be  picket- 
ing if  you  don't  know  whether  it  was  ordered  by 
anybody  of  the  ILWU  1 

Witness:     Say  that  again. 

Mr.  Crockett:     Please  read  it,  Miss  Reporter. 

Reporter:  (Reading)  "Q.  How  did  you  hap- 
pen to  be  picketing  if  you  don't  know  whether  it 
was  ordered  by  anybody  of  the  ILWU"? 

Witness:  We  just  come  out  and  picket — that's 
aU. 

Mr.  Crockett:  You  mean,  then,  that  the  ILAVU 
didn't  tell  you  to  picket? 

Mr.  Resner :  If  your  Honor  please,  the  question 
is  irrelevant.  It  has  been  asked  and  answered  al- 
ready. 

The  Court:     Objection  overruled. 

Mr.  Crockett:  Will  you  read  the  question,  Miss 
Reporter  ? 

Reporter:  (Reading)  ''You  mean,  then,  that 
the  ILWU  didn't  teU  you  to  picket"? 

Witness :     No. 

Mr.  Crockett:     Did  anybody  tell  you  to  picket? 
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A.  We  just  come  out  and  picket.  That's  all  I 
know.  [461] 

Q.  You  picketed  of  your  own  volition?  That  is, 
nobody  told  you  to  picket'? 

A.     Say  that  again. 

Q.     What  is  that? 

A.     I  can't  understand  you. 

Q.     Read  the  question  again. 

Reporter :  (Reading)  ''You  picketed  of  your 
own  volition?   That  is,  nobody  told  you  to  picket"? 

Witness:  During  strike,  we  just  come  out  and 
pi-cket — that's  all. 

Mr.  Crockett:  Will  you  answer  the  last  ques- 
tion I  gave  you. 

Mr.  Resner:  He  did  answ^er  it,  if  the  Court 
please.  I  submit  the  witness  has  just  answered  the 
question.   He  said,  "We  just  come  out  and  picket." 

Mr.  Crockett:  My  question  was  directed  to 
whether  or  not  he  was  told  by  anyone  to  picket. 

The  Court :  That  is  his  answer  to  that  particular 
question. 

Mr.  Crockett:  You  mean,  then,  that  nobody  in 
connection  with  the  ILWU  told  you  to  come  out 
and  picket? 

Mr.  Resner:  I  am  going  to  object  to  that  as 
having  been  answ^ered  and  answered  on  two  or  three 
prior  occasions. 

The  Court :  Objection  overruled.  Read  the  ques- 
tion. Miss  Reporter. 

Reporter:     (Reading)     ''You   mean,   then,   that 
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nobody  [462]  in  connection  with  the  ILWU  told 

you  to  come  out  and  picket"? 

Witness:  I  am  comiected  with  the  ILWU.  We 
just  come  out  and  picket  while  strike  is  on. 

The  Court:     Were  you  an  officer? 

Witness :     No. 

Mr.  Crockett:  Whereabouts  did  this  picketing 
occur  which  you  said  you  had  coime<^tion  with? 

A.     Say  that  again. 

Q,  AVhere  did  the  picketing  occur  you  say  you 
were  arrested  in  connection  with? 

A.     At  Lanai — Kamalapau — at  the  dock  there. 

Q.     At  the  dock?  A.     That's  right. 

Q.  That  was,  according  to  the  complaint,  was  on 
a  Monday  afternoon — of  July  14th? 

A.     I  don't  remember. 

Q.  And  did  you  or  did  you  not  remember  any 
person  telling  you  to  go  down  and  picket  that  after- 
noon? 

Mr.  Resner :  If  your  Honor  please,  that  has  been 
asked  and  answered  a  nimiber  of  times  already. 

The  Court:  I  think  it  has  at  this  time,  Mr.  Res- 
ner.  Objection  sustained. 

Mr.  Crockett :  If  the  Court  please,  I  assume  the 
— what  I  have  in  mind  is  this — you  know  what  you 
are  charged  with  in  this  particular  case? 

Witness :     I  get  no  idea. 

Mr.  Crockett:  Then  if  you  don't  know  who  sent 
you  down  there,  then  your  picketing  was  not  in  con- 
nection with  the  strike.  It  was  not  authorized  by 
the  ILWU. 
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Mr.  Resner:  If  the  Court  please,  T  object  to 
that  as  being  argumentative. 

The  Court:     Objection  sustained. 

Mr.  Crockett:     No  further  questions. 

Mr.  Resner :     That  is  all,  Mr.  Maile. 
(Witness  excused.) 

The  Court:  We  will  take  a  recess  until  nine 
o'clock  tomorrow  morning. 

(The  Second  Circuit  Court  adjourned  at  3:59 
p.m.)  [464] 

Thursday,  September  18th,  1947—9 :00  a.m. 

Deputy  Clerk:  Criminal  No.  2412 — Territory  of 
Hawaii  vs.  Abraham  Makekau,  et  al.,  and  Criminal 
No.  2413 — Territory  of  Hawaii  vs.  Diego  Barbosa, 
et  al. 

Mr.  Resner:     Ready,  if  your  Honor  please. 

Mr.  Crockett:  Ready  for  the  Prosecution,  if  the 
Court  please. 

Mr.  Resner:     Call  Mr.  Fong. 

HENRY  S.  S.  FONG 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Resner : 

Deputy  Clerk:     Please  give  your  full  name. 

Witness:     Henry  S.  S.  Fong. 

Mr.  Resner:     Mr.  Fong,  where  do  you  Hve? 
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Witness:    Keokea,  Kula,  Maui. 

Q.     And  how  long  have  you  lived  there? 

A.     Ever  since  I  was  a  child. 

Q.     How  long  has  that  been  now? 

A.     Forty-four  years. 

Q.    And  what  is  your  business? 

A.     Merchant  and  contractor. 

Q.    And  you  are  a  member  of  the  Chinese  race? 

A.    Yes.  [465] 

Q.     How  long  have  you  been  on  the  Grand  Jury? 

A.     About  two  years. 

Q.    This  is  your  second  term?  A.     Yes. 

Q.     Before  that  time,  were  you  on  the  trial  jury? 

A.     Trial  jury,  yes. 

Q.     And  how  long  were  you  a  trial  juror? 

A.     One  year. 

Q.  Are  you  personally  acquainted  with  the  Jury 
Commissioners — ^that  is,  Mr.  Pombo,  Mr.  Chatter- 
ton  and  Judge  Wirtz? 

A.     Mr.  Chatterton  and  Judge  Wirtz,  yes. 

Q.     Do  you  know  Mr.  Pombo?  A.    No. 

Q.  I  see.  How  long  have  you  known  Mr.  Chat- 
terton ? 

A.  Well,  ever  since  he  was  the  manager  of  the 
Kahului  Store. 

Q.     And  how  long  have  you  known  Judge  Wirtz  ? 

A.  Since  about  three  years,  I  guess.  Since  he  was 
living  up  Kula. 

Q.  Now,  you  are  familiar  with  the  recent  pine- 
apple strike?  A.    Yes. 
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Q.  You  are — I  mean  you  know  about  the  recent 
pineapple  strike  *?  A.    Yes,  I  know. 

Q.  And  in  your  duties  as  a  grand  juror,  do  you 
know  that  the  cases  that  this  case  is  all  about  grew 
out  [466]  of  the  pineapple  strike? 

A.     Not  on  Lanai. 

Q.     I  beg  your  pardon  % 

A.     I  don't  know  anything  about  this  case. 

Q.  What  I  am  getting  at  is  do  you  know  that  the 
defendants  who  are  in  court — that  their  cases  grew 
out  of  the  pineapple  strike  in  Lanai — that  that  is 
what  they  are  about?  A.     No. 

Q.  You  don't  know  anything  about  these  defend- 
ants? A.     I  don't  know  anything. 

Q.     I  beg  your  pardon?  A.     I  don't  know. 

Q.     You  don't  know?  A.     No. 

Q.  Do  you  know  anything  about  the  pineapple 
strike?  A.     Well,  I  heard  about  it. 

Q.     I  mean  is  it  a  matter  of  common  knowledge  ? 

A.     I  don't  quite  get  you. 

Q.  Is  the  pineapple  strike  something  that  every- 
body in  Maui  knows  about?  A.     Yes,  sir. 

Q.  Do  you  know  that  a  number  of  members  of 
the  Longshoreman's  Union,  the  ILWU,  that  is,  w^ere 
arrested  in  connection  with  the  pineapple  strike? 

A.     No. 
I     Q.     You  do  not  know  that?  A.     No.  [467] 

Q.     Do  you  know  anything  about  the  ILWU  ? 

A.     No. 

Q.     You  know  nothing  about  these  defendants? 
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A.    No. 

Q.  Do  you  have  any  feeling  about  anybody  who 
was  involved  in  the  strike  ?  A.     No. 

Q.     You  have  no  feeling  at  all? 

A.    No  feeling. 

Q.     Is  that  right?  A.     Yes. 

Mr,  Resner:     No  further  questions. 

Mr.  Crockett:  If  the  Court  please,  just  for  the 
information  and  purpose  of  the  record,  this  Mr. 
Fong  was  a  member  on  the  active  list  of  grand 
jurors  who  was  supposed  to  have  appeared  yester- 
day and  who  w^as  excused  by  the  Court  on  account 
of  being  a  contractor. 

The  Court :  Yes,  I  recognize  the  name  and  I  was 
going  to  inform  the  record  myself  as  to  that. 

Mr.  Crockett:     I  have  no  questions  of  Mr.  Fong. 

The  Court:  I  would  like  to  ask  him  a  question 
in  view  of  Counsel's  questions  to  enlighten  myself. 

Examination  by  the  Court 

The  Court:  Mr.  Fong,  you  say  you  have  been 
on  the  Grand  Jury  two  years'? 

Witness :     Yes.  [468] 

The  Court:  Do  you  mean  that  you  have  served 
on  the  panel  of  the  Grand  Jury  that  has  considered 
cases  two  different  years  or  that  you  were  simply 
on  the  list? 

Witness:     Two  terms. 

The  Court:  You  have  been  two  terms  on  the  ac- 
tive panel? 

Witness :     Yes. 
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The  Court:     When  was  the  first  term'? 
Witness:     One  in  1946  and  one  in  1947. 
The  Court:     That  is  aU. 
Mr.  Crockett:     Might  I 

Cross-Examination 
By  Mr.  Crockett: 

Mr.  Crockett:  Were  you  called  and  sworn  as  a 
grand  juror  in  1946? 

Witness:  Yes,  I  did.  I  came.  I  am  pretty  sure 
—in  1946. 

The  Court:     What  part  of  the  year'? 

Witness:     Well,  I  don't  remember. 

Mr.  Crockett :  How  many  times  have  you  served 
this  year — in  1947 '?  That  is,  how  many  sessions 
have  you  attended?  A.     Two  times,  I  think. 

Q.  You  have  attended  two  sessions  this  year, 
haven't  you? 

A.     One  downstairs  and  one  up  here. 

Mr.  Crockett:  I  think,  if  the  Court  please,  I 
think  what  the  witness  is  referring  to  is  that  during 
the  early  part  of  the  year,  we  had  a  session  at 
which  time  we  used  this  court  room;  and  the  last 
session  that  we  had,  we  had  it  down  in  the  library 
of  the  court  while  this  court  room  was  being  re- 
paired, 
g      Witness :     Yes. 

Mr.  Crockett:  In  other  words,  both  those  times 
were  this  year,  Mr.  Fong? 

Witness :     Yes. 

Q.     Now,  you  still  think  you  served — actually  ap- 
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peared  and  served  in  1946  or  have  you  confused 

yourself  with  the  two  times  this  year? 

A.  Two  times  this  year.  I  don't  remember  last 
year — 1946. 

Q.  So  you  think  now  you  did  not  actually  serve 
in  1946? 

The  Court:     Yes  or  no. 

Witness:     I  don't  remember  in  1946. 

Mr.  Crockett:  So  when  you  refer  to  serving 
twice,  you  are  referring  to  the  two  sessions  in 

A.     1947. 

Q.     The  1947  term.   That  is  aU. 

Redirect  Examination 
By  Mr.  Resner: 

Q.     How  much  schooling  have  you  had,  Mr.  Fong? 

Witness :     Up  to  seventh  grade.  [470] 

Q.     Up  to  the  seventh  grade?  A.     Yes. 

Q.  Is  there  any  question  in  your  mind  about 
anything  that  has  been  said  here  to  you  this  morn- 
ing? A.    What  is  that? 

Q.  Is  there  anything  that  has  been  said  here  to 
you  this  morning  that  you  have  any  question  about  ? 

A.    No. 

Q.     That  you  don't  understand? 
(No  response.) 

Q.  Do  you  understand  everything  that  has  been 
going  on  here? 

A.  I  don't  know  why  you  folks  bring  me  down 
here  for. 
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Q.  I  mean  do  you  understand  what  has  been 
said  here? 

A.     What  do  you  mean  by  ''consent"? 

The  Court:  Do  you  understand  what  has  been 
going  on  here  this  morning? 

Witness:     Oh,  yes. 

Mr.  Resner:  You  didn't  get  the  word  that  was 
used,  is  that  it? 

Witness:     Yes,  I  don't  get  the  word. 

Q.  What  I  want  to  know  is — do  you  know  what 
is  going  on  here? 

Mr.  Crockett:  I  submit,  if  the  Court  please,  that 
is  an  indefinite  proposition  to  ask  the  witness  what 
has  been  going  on.  All  he  knows  is  what  has  been 
asked  and  the  questions  answered.  There  are  a  lot 
of  people  who  have  been  present  in  court  all  the 
time  who  perhaps  don't  specifically  understand  what 
is  going  on. 

Mr.  Resner:     That  is  all. 

The  Court:     That  is  all,  Mr.  Fong. 
(Witness  excused.) 

Mr.  Resner:     Call  Mr.  Degamo. 
The   Court:     You  want  Mr.   Fong  any  more — 
either  of  you? 
Mr.  Resner:     No. 
Mr.  Crockett:     No. 


I 


998  W.  D.  Ackerman  etc.,  et  dl. 

VICTOR  DEGAMO 

having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Deputy  Clerk:     Please  state  your  name. 

Witness:     Victor  Degamo. 

Direct  Examination 
By  Mr.  Resner: 

Q.     Your  name  is  Victor  Degamo  % 

Witness :     Yes. 

Q.     Where  do  you  live?  A.     Lanai  City. 

Q.     How  long  have  you  lived  there? 

A.     1939 — about  seven  years  ago. 

Q.     What  kind  of  work  do  you  do? 

A.     Tnick  work. 

Q.     Truck  driver?  A.    Yes.  [472] 

Q.  What  is  your  race,  Mr.  Degamo?  Your  na- 
tionality ?  A.     Filipino. 

Mr.  Resner:  I  might  say  for  the  record,  your 
Honor,  that  the  terms  "race"  and  "nationality" 
probably  have  been  used  indiscriminately  here — 
that  is,  that  strictly  speaking,  the  races  of  mankind 
are  limited  and  there  are  a  nimaber  of  nationalities 
among  them,  and  I  suppose  the  distinction  we  make 
tere  is  that  of  between  Caucasian  and  non-caucasian. 

Now,  are  you  a  citizen,  Mr.  Degamo? 

Witness :     No. 

Q.    Are  you  a  member  of  the  ILWU? 

A.    Yes. 

Q.    You  are? 

(Witness  nodding.) 
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Q.    You  have  been  at  Lanai  working  as  a  worker 
in  tlie  pineapple  industry  since  1939? 
(AVitness  nodding.) 

Q.     Down  until  the  present  time? 
(Witness  nodding.) 

Q.     Is  that  right?  A.     Yes. 

Mr.  Resner:     That  is  all. 
Mr.  Crockett:     No  questions. 
(Witness  excused.) 

Mr.  Resner :     Harry  Kapena  Kaopuiki  ?  [473] 

HARRY  KAPENA  KAOPUIKI 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  give  your  full  name. 

Witness:     Harry  Kapena  Kaopuiki. 

Direct  Examination 
By  Mr.  Resner : 

Q.     Where  do  you  live,  Mr.  Kaopuiki? 

Witness :     Lanai. 

Q.     How  long  have  you  lived  there? 


A 

Q 
A 
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All  my  life. 

You  were  born  there,  were  you? 

Yes. 

You  are  a  citizen  of  the  United  States? 

Yes. 

What  is  your  race  or  nationality? 
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A.     Hawaiian. 

Q.     Have  you  gone  to  school  here  ?  A.    Yes. 

Q.     What  school?  A.     Lanai. 

Q.    At  Lanai?  A      Yes. 

Q.     What  grade  did  you  reach? 
A.     Fourth  grade. 
Q.     Fourth  grade?  A.    Yes. 

Q.     Are  you  a  member  of  the  ILWU  ?  [474] 
A.     Yes. 

Q.    What  kind  of  work  do  you  do  ? 
A.     Crane  operator. 
Q.     Crane  operator?  A.    Yes. 

Q.     For  what  company? 
A.    Hawaiian  Pine. 
Q.     Hawaiian  Pine?  A.     Yes. 

Mr.  Kesner:     That  is  all. 
Mr.  Crockett:     No  questions. 

(Witness  excused.)  ! 

Mr.  Resner:     Isami  Nitta? 

ISAMI  NITTA 

having  been  first  duly  sworn,  was   examined  and    '. 
testified  as  follows:  \ 

Deputy  Clerk :     Please  give  your  full  name.  : 

Witness :     Isami  Nitta.  ^ 

The  Court :     Say  it  out  loud,  so  I  can  hear  it.  i 

Witness:     Isami  Nitta.  ; 
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Direct  Examination 
By  Mr.  Resner: 

Q.     Isami  Nitta — is  that  right  ? 

Witness :     Yes. 

Q.     Where  do  you  live,  Mr.  Nitta? 

A.     Kamalapau,  Lanai. 

Q.     How  long  have  you  lived  there"?  [475] 

A.     Twenty  years. 

Q.     Where  were  you  born? 

A.     At  Nalehu,  Hawaii. 

Q.     You  are  a  citizen  of  the  United  States  •? 

A.    Yes. 

Q.     What  kind  of  schooling  have  you  had? 

A.     Went  to  the  8th  grade. 

Q.     In  what  school?  A.     Waiohinu  School. 

Q.     What  kind  of  work  do  you  do? 

A.     Crane  operator. 

Q.    And  how  long  have  you  done  that  kind  of 
work?  A.     About  20  years. 

Q.     Are  you  employed  by  the  Hawaiian  Pine- 
apple Company?  A.     Yes. 

Q.     At  Lanai?  A.     Yes. 

Q.    And  how  long  have  you  been  employed  there  ? 

A.     Twenty  years. 

Q.     Are  you  a  member  of  the  ILWU? 

A.    Yes. 

Mr.  Resner:     That  is  all. 
■     Mr.  Crockett:     No  questions. 

Mr.  Resner:     Oh,  one  further  question.   What  is 
your  nationality  or  race? 
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(Testimony  of  Isami  Nitta.) 
Witness :     Japanese. 
Mr.  Eesner:    Japanese.    That  is  all. 
(Witness  excused.)  [476] 

AH  SING  AH  HO 

having  been  first  duly  sworn,  was   examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  give  your  name. 

Witness:     Ah  Sing  Ah  Ho. 

Direct  Examination 
By  Mr.  Resner: 

Q.    Where  do  you  live"? 

Witness:     Kamalapau,  Lanai. 

Q.     I  didn't  hear  that. 

A.     Kamalapau,  Lanai. 

Q.     Where  were  you  born? 

A.     Nalehu,  Hawaii. 

Q.    You  are  a  citizen  of  the  United  States? 

A.    Yes. 

Q.     How  far  did  you  go  to  school? 

A.     To  the  8th  grade. 

Q.    What  school?  A.     Pahala  School. 

Q.    How  long  have  you  lived  in  Lanai? 

A.     Ten  years. 

Q.     What  kind  of  work  do  you  do? 

A.     Crane  operator. 

Q.     For  what  company? 

A.     Hawaiian  Pineapple  Company. 
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Q.     How  long  have  you  been  employed  there? 
A.     Ten  years. 

Q.     Ten  years'?  [477]  A.     Yes. 

Q.    Are  you  a  member  of  the  ILWU? 
A.    Yes. 

Q.     Did  3^ou  ever  get  a  jury  questionnaire? 
A.     I  did. 

Q.     When  did  you  get  it? 
A.     Sometime  this  year,  I  guess. 
Q.     Did  you  fill  it  out  and  send  it  back? 
A.    Yes. 
Q.     Was  it  this  year  or  last  year  ? 

(No  response.) 
Q.     1946  or  1947? 
A.     I  don't  remember  that. 
Q.     You  are  not  sure  of  the  year? 
A.     Not  sure,  but  I  know  I  filled  it. 
Q.    And  sent  it  back?  A.     Yes. 

Q.     Are  you  a  member  of  the  ILWU? 
A.     Yes. 

Q.     ^Hiat  is  your  race  or  nationality? 
A.     Hawaiian-Chinese. 
Mr.  Crockett:     How  old  are  you? 
Witness:     37. 

Mr.  Crockett:     No  further  questions. 
(Witness  excused.) 

Mr.  Eesner:     James  Kia  Aikala?  [478] 
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JAMES  KIA  AIKALA 

having  been  first  duly  sworn,  was  examined   and 
testified  as  follows : 

Deputy  Clerk:     Please  state  yoirr  name. 

Witness :    James  Kia  Aikala. 

Direct  Examination 
By  Mr.  Resner: 

Q.  Where  do  you  live  ? 

Witness:     Kamalapau,  Lanai. 

Q.  How  long  have  you  lived  there  ? 

A.  Fourteen  years. 

Q.  Where  were  you  born? 

A.  Haiku,  Maui. 

Q.  You  are  a  citizen  of  the  United  States  '^ 

A.  Yes. 

Q.  What  is  your  race  or  nationality? 

A.  Hawaiian. 

Q.  You  are  Hawaiian?  A.    Yes. 

Q.  What  school  did  you  go  to? 

A.  I  didn't  been  to  school. 

Q.  Did  you  go  to  school  at  all  ?  A.     No. 

Q.  You  have  no  formal  education? 

A.  No. 

Q.  What  kind  of  w^ork  do  you  do? 

A.  Crane  operator. 

Q.  Where?  [479]  A.     At  Lanai. 

Q.  With  the  Hawaiian  Pineapple  Company? 

A.  Yes. 

Q.  How  long  have  you  had  that  kind  of  work? 

A.  Fourteen  years. 


vs.  I.L.W.U,  etc.  1005 
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Q.     Are  you  a  member  of  the  ILWU'? 
A.    Yes. 

Mr.  Resner:     That  is  all. 
Mr.  Crockett:     How  old  are  you? 
Witness :     Thirty-one. 
Mr.  Crockett:     How  old? 
Witness :     Thirty-one. 
Mr.  Crockett:     No  further  questions. 
(Witness  excused.) 

SHIGERU  YAGI 

having  been'  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Deputy  Clerk:     Please  state  your  name. 

Witness :     Shigeru  Yagi. 

Direct  Examination 
By  Mr.  Resner : 

Q.     Where  do  you  live  ? 

Witness:     Kamalapau,  Lanai. 

Q.     How  long  have  you  lived  there? 

A.    About  eight  years. 

Q.     How  old  are  you?  A.     Thirty  years. 

Q.    Where  were  you  born? 

A.     Hilo,  Hawaii. 

Q.    You  are  a  citizen  of  the  United  States  ? 

A.    Yes. 

Q.     What  schooling  have  you  had? 

A.     Twelve  years. 
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Q.     Whereabout — ^what  school'? 
A.     Hilo  High  School. 
Q.     Did  you  go  all  the  way  through? 
A.     Yes,  I  graduated. 
Q.     What  kind  of  work  do  you  do? 
A.     I  am  a  crane  operator. 

Q.     In  what  company  ?  A.     Hawaiian  Pine. 

Q.     That  is  at  Lanai?  A.    Yes. 

Q.     How  long  have  you  been  employed  there? 
A.     Almost  ten  years. 
Q.     Are  you  a  member  of  the  ILWTJ? 
A.    Yes. 

Mr.  Resner:     That  is  all. 
Mr.  Crockett:     No  questions. 
(Witness  excused.) 

BASILISO  ARRUIZA 

having  been  first  duly  sworn,  was  examined   and 
testified  as  follows: 

Deputy  Clerk:     Please  give  your  full  name. 
Witness :     Basiliso  Arruiza.  [481] 

Direct  Examination 
By  Mr.  Eesner: 
Mr.  Resner:     Your  name  is  Basiliso  Arruiza? 
Witness :     Yes. 

Q.     Where  do  you  live?  A.     Lanai  City. 

Q.     How  long  have  you  lived  there? 
A.     Twenty  months. 
Q.     Where  were  you  born? 
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(Testimony  of  Basiliso  Arruiza.) 

A.     Philippine  Islands. 

Q.  Philippine  Islands'?  You  are  not  a  citizen 
of  the  United  States?  A.     No. 

Q.  You  are  a  citizen  of  the  Philippine  Islands, 
is  that  right  ?  A.     Yes. 

Q.     Your  race  and  nationality  is  Filipino? 

A.     Filipino. 

Q.  How  long  have  you  been — I  withdraw  that. 
What  kind  of  work  do  you  do? 

A.     Truck  driver. 

Q.     By  whom  are  you  employed? 

A,     Hawaiian  Pine. 

Q.     How  long  have  you  had  that  work? 

A.     Sixteen  months. 

Q.     Are  you  a  member  of  the  ILWU? 

A.    Yes. 

Q.     How  old  are  you?  [482] 

A.     Thirty-eight. 

Mr.  Resner:     That  is  all. 

Cross-Examination 
By  Mr.  Crockett: 

Q.  How  long  have  you  been  in  the  Territory  of 
Hawaii  ? 

Witness :     Twenty  months. 

Q.    And  where  did  you  live  before  that? 

A.  Philippine  Islands — just  one  of  the  new- 
comers. 

Q.     Just  one  of  the  new-comers?  A.     Yes. 

Q.     In  other  words,  you  worked  no  other  place? 
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You  came  from  the  Philippine  Islands  and  worked 

on  Lanai,  and  that  is  the  first  place? 

A.     Yes,  first  place. 

Q.     And  only  place  you  worked*? 

A.     Only  place. 

Mr.  Crockett:  No  further  questions — oh,  just 
one  other  question.  How  much  schooling  did  you 
have  in  the  Philippine  Islands'? 

Witness :     Fourth  grade. 

Q.     Fourth  grade?  A.    Yes. 

(Witness  excused.) 

Mr.  Resner:  I  see  Mr.  Peterson  is  in  the  court 
room ;  so  we  will  put  him  on.   Mr.  Peterson  ?  [483] 

HERBERT  SIDNEY  PETERSON 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  give  your  full  name. 
Witness:     Herbert  Sidney  Peterson. 

Direct  Examination 
By  Mr.  Resner: 

Q.     What  is  your  residence,  Mr.  Peterson  ? 
Witness :     879  First  Street,  Kahului. 
Q.    Where  w^ere  you  born? 
A.     Nueces,  Texas. 
Q.    What  is  your  age  ? 
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(Testimony  of  Herbert  Sidney  Peterson.) 

A.     Last  birthday,  I  was  39. 

Q.     What  kind  of  education  have  you  had  ? 

A.     High  school  education. 

Q.     In  Texas?  A.     In  Texas. 

Q.     How  long  have  you  been  in  the  Territory? 

A.     I  arrived  in  the  Territory  February,  1931. 

Q.     What  kind  of  work  do  you  do? 

A.     Store  manager. 

Q.    What  store  is  that  ?  A.     Puunene  Store. 

Q.     Is  that  owned  by  one  of  the  companies? 

A.  It  is  a  branch  store  of  the  Kahului  Store, 
which  is  owned  by  Hawaiian  Commercial  &  Sugar 
Company. 

Q.  Is  that  one  of  the  Alexander  &  Baldwin 
enterprises?  A.     It  is.  [484] 

Q.     You  are  a  member  of  the  Caucasian  race? 

A.     I  am  so  taken  and  accepted,  yes. 

Q.  How  long  have  you  served  on  the  Grand 
Jury? 

A.     This  is  my  first  term.   I  sat  on  two  sessions. 

Q.     In  the  year  1947? 

A.     1947,  that's  right. 

Q.     Have  you  ever  served  as  a  trial  juror? 

A.     Never  have. 

Q.  Are  you  personally  acquainted  with  the  Jury 
Commissioners — Mr.  Pombo,  Mr.  Chatterton  and 
Judge  Wirtz? 

A.  Yes,  having  been  a  resident  of  Maui  for 
twelve  years,  I  know  them  all. 

Q.     You  know  them  all  ?  A.     Yes. 


1010  W.  B.  Ackerman  etc.,  et  al. 

(Testimony  of  Herbert  Sidney  Peterson.) 

Q.     Are  yon  familiar  \Yith  the  ILWU? 

A.  We  have  an  ILWU  local  on  the  jolantation, 
and  my  store  employees  are  members  of  the  ILWU. 

Q.  Was  yonr  company  involved  in  the  recent 
pineapple  strike?  A.     They  were  not. 

Q.     Yours  is  a  sugar  company? 

A.     Correct. 

Q.  What  is  your  attitude  toward  the  ILWU,  Mr. 
Peterson  ? 

A.  I  believe  I  have  an  unbiased  attitude  towards 
them. 

Q.  What  is  your  attitude  towards  the  recent 
pineapple  strike? 

A.  I  don't  know  enough  about  the  recent  pme- 
apple  strike  to  form  an  opinion.  [485] 

Q.  What  is  your  attitude  toward  the  of&cials  of 
the  ILWU? 

A.  I  have  gotten  along  very  amicably  with  the 
ofacials  of  the  ILWU. 

Q.  Do  you  know  that  the  defendants  in  this  par- 
ticular case  were  arrested  in  connection  with  the 
recent  pineaiDple  strike? 

A.     That  is  my  miderstanding. 

Q.     At  Lanai — is  that  your  understanding? 

A.    Yes. 

Q.  Do  you  have  any  feeling  about  these  defend- 
ants because  of  that  fact? 

A.  I  don't  know  anything  about  the  case.  The 
case  was  never  presented  to  us.  I  can't  form  an 
opinion  under  those  circumstances. 
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Q.  Do  you  have  any  feeling  about  any  of  the 
workers  who  were  involved  in  the  pineapple  strike  ? 

A.     No,  none  whatsoever. 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:  No  questions.  For  the  purposes 
of  the  record,  if  the  Court  please,  I  think  the  record 
should  show  that  Mr.  Peterson  is  also  one  of  the 
persons  who  was  chosen  and  sworn  in  as  a  grand 
juror  of  the  1947  session. 

The  Court:  You  are  that  same  Peterson  who  is 
on  this  list  of — this  active  panel? 

Witness:     Yes,  your  Honor. 

Mr.  Resner:     I  think  you  can  be  excused.  [486] 

The  Court :  You  may  go  about  your  affairs,  Mr. 
Peterson. 

Witness:     Thank  you. 
(Witness  excused.) 

Mr.  Resner:     Mr.  Midori  Odal 

MIDORI  ODA 

having  been  first  duly  sworn,  w^as  examined  and 
testified  as  follows : 

Deputy  Clerk :     Please  give  your  full  name. 
Witness:     Midori  Oda. 

Direct  Examination 
By  Mr.  Resner : 

Q.     Your  name  is  Midori  Oda*? 
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Witness :     Yes. 

Q.     How  old  are  you?  A.     Thirty-five. 

Q.     Where  were  you  born  1 

A.     Lahaina,  Maui. 

Q.     You  are  a  citizen  of  the  United  States'? 

A.     Yes. 

Q.     What  is  your  race  or  nationality? 

A.     Japanese. 

Q.     What  kind  of  work  do  you  do  ? 

A.     Crane  operator. 

Q.     At  what  company  ?  A.     Hawaiian  Pine. 

Q.     How  long  have  you  had  that  employment? 

A.     Ten  years. 

Q.     What  schooling  have  you  had? 

A.     Kam  III  School. 

Q.     What — how  many  grades  did  you  go  to  in 
school  ?  A.     Fourth  grade. 

Q.     At  what  school? 

A.     Kam  III  School,  in  Lahaina,  Maui. 

The  Court:     Kamehameha  III  School,  Mr.  Res- 
ner. 

Mr.  Resner:     Are  you  a  member  of  the  ILWU? 

Witness :     Yes. 

Q.    And  you  have  been  employed  at  Hawaiian 
Pine  Company  for  the  last  few  years? 

A.    Yes. 

Mr.  Resner:     No  further  questions. 

Mr.  Crockett:     No  questions. 
(Witness  excused.) 
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SHIGEYUKI  MATSUURA 

having  been  first   duly  sworn,   was  examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  state  your  full  name. 
Witness:     Shigeyuki  Matsuura. 

Direct  Examination 
By  Mr.  Resner: 

Q.  Where  do  you  live  *? 

Witness:     Kamalapau,  Lanai. 

Q.  How  long  have  you  lived  there? 

A.  Nineteen  years.  [488] 

Q.  Where  were  you  born? 

A.  Lahaina,  Maui. 

Q.  You  are  a  citizen  of  the  United  States  ? 

A.  Yes,  I  am. 

Q.  Your  race  or  nationality  is  what? 

A.  Japanese. 

Q.  What  school  did  you  go  to? 

A.  Kam  III  School. 

Q.  How  many  grades  did  you  reach? 

A.  Fifth  grade. 

Q.  What  kind  of  work  do  you  do  on  Lanai? 

A.  Crane  operator. 

Q.  For  w^hat  company? 

A.  Hawaiian  Pineapple. 

Q.  How  long  have  you  been  employed  there? 

A.  Nineteen  years. 

Q.  Are  you  a  member  of  the  ILWU? 

A.  Yes. 

Q.  You  are?  A.    Yes. 
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Mr.  Resner:     That  is  all. 
Mr.  Crockett:     No  further  questions. 
(Witness  excused.) 

ABRAHAM  MAKEKAU 

having  been  first  duly  sworn,  was   examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  give  your  full  name. 
Witness:     Abraham  Makekau.  [489] 

Direct  Examination 
By  Mr.  Resner: 

Q.     Where  do  you  live,  Mr.  Makekau  ■? 

Witness:     Lanai  City. 

Q.     How^  long  have  you  lived  there? 

A.    About  one  year. 

Q.     Where  were  you  born? 

A.     Hilo,  Hawaii. 

Q.     How  old  are  you?  A.     Twenty-six 

Q.     You  are  a  United  States  citizen? 

A.     Yes. 

Q.     What  is  your  race  or  nationality? 

A.     Haw^aiian-Chinese. 

Q.    What  kind  of  work  do  you  do  ? 

A.     I  am  a  truck  driver  during  season — and  off 
season,  I  am  a  painter. 

Q.     This  is  at  Lanai?  A.    Yes. 

Q.    What  kind  of  schooling  have  you  had? 
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A.     Went  to  the  10th  grade. 

Q.     What  school?  A.     Hilo  High. 

Q.     What  company  are  you  employed  by? 

A.     Hawaiian  Pine. 

Q.     Have  you  been  employed  there  for  a  few 
years  now  ?  A.     Yes. 

Q.     Are  you  a  member  of  the  ILWU?  [490] 

A.     Yes. 

Q.     Did  you  ever  receive  the  jury  questionnaire? 

A.    No. 

Q.     Not  yet?  A.     Not  yet. 

Q.     How  long  have  you  lived  at  Lanai? 

A.     I  used  to  be  off  and  on. 

Q.     But   going  back,   how   long  have   you  been 
there?  A.     One  year. 

Mr.    Crockett:     Are   you   a   registered   voter   of 
Lanaii  ? 

Witness :     I  used  to  be,  but  I  worked  in  Honolulu 
and  so  I  never  registered  over  there. 

Mr.  Crockett:     That  is  all. 

Mr.  Resner:     All  right,  Mr.  Makekau. 
(Witness  excused.) 

ELPIDIO  SIRUET 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk :     Please  give  your  full  name. 

Witness:     Elpidio  Siruet. 
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Direct  Examination 
By  Mr.  Resner: 

Q.    Where  do  you  live  ? 

Witness:     I  live  Lanai  City. 

Q.     How  long  have  you  lived  there? 

A.    About  twelve  years.  [491] 

Q.     Where  were  you  bornf 

A.     Philippine  Islands. 

Q.    Are  you  a  citizen  of  the  Philippine  Islands? 

A.     Yes,  sir. 

Q.     How  old  are  you?  A.     Thirty-eight. 

Q.     What  kind  of  education  have  you  had  ? 

(No  response.) 
Q.     That  is,  how  far  did  you  go  to  school? 
A.     First  grade. 

Q.     That  is  in  the  Philippine  Islands? 
A.    Yes,  sir. 

Q.    What  kind  of  work  do  you  do? 
A.     Carpenter,  sir. 

Q.     I  didn't  hear  that.  A.     Carpenter. 

The  Court:     Carpenter. 
Mr.  Resner:     By  whom  are  you  employed? 

(No  response.) 

Q.     Whom  do  you  work  for? 
A.     Lanai  City. 

Q.     Yes,  but  what  company  employs  you? 
(No  response.) 

Q.    Do  you  know  that  you  work  for  Hawaiian 
Pineapple  Company?  A.     Yes,  sir.  Yes,  sir. 
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Q.     How  long  have  you  worked  there? 
A.     About  two  years.  [492] 
Q.     Are  you  a  member  of  the  ILWU? 
A.     Yes,  sir. 
Q.     And  you  are  a   Filipino  by  nationality  or 

race*?  A.     Yes,  sir. 

Mr.  Resner:     That  is  all. 

Cross-Examination 
By  Mr.  Crockett : 

Q.  Where  did  you  work  before  you  went  to 
Lanai  ? 

Witness :     What  you  mean  % 

Mr.  Crockett:     What? 

Witness :     What,  sir  ? 

The  Court:  You  understand  what  he  asks?  He 
says  where  did  you  work  before  you  went  to  Ha- 
waiian Pine,  Lanai? 

Witness:     I  work  in — I  don't  understand. 

The  Court:     You  don't  understand? 
(Witness  shaking  head.) 

Mr.  Resner :  If  Mr.  Crockett  wants  to  know,  the 
union  secretary  is  here  and  can  answer  the  ques- 
tion. 

The  Court :  We  are  entitled  to  ask  him  and  find 
out  whether  he  understands  what  is  going  on. 

Mr.  Crockett:  I  think  I  can  ask  him.  What 
place  you  live  before  you  go  Lanai? 

Witness:     I  live  in  Hawaii. 

Q.    Where?  A.     Hawaii. 
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Q.    You  work  plantation?  [493] 

A.     Yes,  sir. 

Q.     What  plantation?  A.     Olaa. 

Q.    What  kind  of  job  you  have  Olaa? 

A.     Sugar  cane. 

Q.     You  mean  work  outside  field?  A.    Yes. 

Q.     What  kind  job  you  have  in  the  field? 

A.     Cut  cane  man. 

Q.  How  much  pay  you  get  one  day,  carpenter, 
when  you  work  Lanai? 

A.     I  got  ninety  cents  an  hour. 

Mr.  Crockett:  That  is  all.  No  further  questions. 
(Witness  excused.) 

Mr.  Resner:  Mariano  Baldua — oh,  he  is  in  the 
hospital.  Mariano  Baldua  is  in  the  hospital.  Nar- 
cisso  Sipe? 

NAECISSO  SIPE 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Deputy  Clerk:     Please  state  your  full  name. 
Witness:     Narcisso  Sipe. 

Direct  Examination 
By  Mr.  Resner: 

Q.     Where  do  you  live  ? 

Witness:     Lanai  City. 

Q.     How  long  have  you  lived  there?  [494] 

A.     Eight  years. 
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Q.  Where  were  you  born? 

A.  Olowalu,  Maui. 

Q.  You  are  a  citizen  of  the  United  States'? 

A.  Yes. 

Q.  What  is  your  race  or  nationality? 

A.  Filipino. 

Q.  Where  did  you  go  to  school,  if  you  did? 

A.  Kam  III  School.    That  is  Lahaina. 

Q.  How  many  grades  did  you  go  to? 

A.  Sixth  grade. 

Q.  How  long  have  you  been  at  Lanai? 

A.  Eight  years. 

Q.  What  kind  of  work  do  you  do? 

A.  Crane  fireman. 

Q.  For  w^hat  company? 

A.  Haw^aiian  Pine  Company. 

Q.  Have  you  had  that  same  employment  for  the 
last  eight  years  ? 

A.  Four  years  on  the  crane  fireman  and  four 

years  on  the  loading  pineapple  on  the  pineapple 
company. 

Q.  How  old  are  you?  A.     Thirty-one. 

Q.  Are  you  a  member  of  the  ILWU  ? 

A.  Yes. 

Q.  Are  you  a  registered  voter  ?  A.    Yes. 

Q.  Did  you  get  the  jury  questionnaire? 

A.  No.  [495] 

Mr.  Resner :     That  is  all. 
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Cross-Examination 
By  Mr.  Crockett : 

Q.     How  much  do  you  earn  an  hour  as  crane  fire- 
man? 

Witness:     QOi/gC. 

Q.    You  say  you  are  a  registered  voter.    When 
did  you  register  last?  A.     Last  year. 

Q.     That  is,  in  1946?  A.     1946. 

Q.     Were  you  registered  in  1944? 

A.     Yes,  I  do. 

Q.    And  voted  at  Lanai  City? 

A.    Lanai  City. 

Mr.  Crockett:     No  further  questions. 

Mr.  Resner :     That  is  all,  Mr.  Sipe. 
(Witness  excused.) 

Mr.  Resner:     Antonio  Mendes. 

ANTONIO  MENDES 

having  been  first   duly  sworn,  was   examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  state  your  full  name. 

Witness:     Antonio  Mendes. 

Direct  Examination 
By  Mr.  Resner : 

Q.    Where  do  you  live,  Mr.  Mendes  ? 
Witness :     Lanai  City.  [496] 
Q.     How  long  have  you  lived  there? 
A.     Three  years. 
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Q.  Where  were  you  born? 

A.  Lahaina,  Maui — Mala  Camp. 

Q.  And  you  are  a  citizen  of  the  United  States? 

A.  Yes. 

Q.  How  much  schooling  have  you  had? 

A.  Fourth  grade. 

Q.  What  school? 

A.  Sacred  Hearts  School,  Lahaina. 

Q.  What  kind  of  work  do  you  do? 

A.  Mason. 

Q.  For  what  company? 

A.  Hawaiian  Pine. 

Q.  How  long  have  you  had  that  job? 

A.  About  a  year  now. 

Q.  About  a  year?  A.     About  a  year. 

Q.  What  is  your  race? 

A.  Spanish-Peruvian. 

Q.  You  are  Caucasian?  A.    Yes. 

Q.  Are  you  a  registered  voter? 

A.  Yes,  sir. 

Q.  Did  you  receive  the  jury  questionnaire? 

A.  No. 

Q.  Did  you  register  in  Lanai  in  1944  ? 

A.  No,  I  registered  in  Lahaina,  1944.  [497] 

Q.  You  registered  in  Lahaina  in  1944? 

A.  Yes. 

Q.  That  is  on  Maui?  A.     Yes. 

Q.  And  in  1946  you  registered 

A.  In  Lanai. 
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Q.  Well,  did  yon  receive  tlie  questionnaire  at 
Lahaina  ?  A.     No. 

Q.    And  not  at  Lanai  either?  A.     No. 

Mr.  Resner:     That  is  all. 

Cross-Examination 
By  Mr.  Crockett: 

Q.  You  know  what  they  are  referring  to  by 
the  questionnaire  ? 

Witness:  I  guess  that  is  on  this  jury.  That  is 
what  you  mean. 

Q.     You  never  received  one? 

A.     I  never  did  receive  one. 

Q.  Counsel  didn't  show  you  a  copy  of  what  we 
refer  to  as  a  questionnaire? 

A.     Well,  I  didn't  see  a  questionnaire  yet. 

Mr.  Crockett:     That  is  all. 

Examination  by  the  Court 

The  Court:  I  would  like  to  ask  one  question  in 
connection  with  that.  You  say  you  registered  as  a 
voter  in  Lahaina  in  the  1944  elections. 

Witness:     Yes.  [498] 

The  Court:     Were  you  living  in  Lahaina  then? 

Witness:     Yes,  I  living  Lahaina  that  time. 

The  Court :  When  did  you  change  your  residence 
to  Lanai? 

Witness :     1945. 

The  Court:     1945.   That  is  all. 
(AYitness  excused.) 

Mr.  Resner :    Mr.  Tom  Yagi. 
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THOMAS  SEIKICHI  YAGI 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk:     Please  give  your  full  name. 
Witness :     Thomas  Seikichi  Yagi. 

Direct  Examination 
By  Mr.  Resner: 

Q.     How  do  you  spell  your  last  name "? 

Witness :     Yagi. 

Q.    Where  do  you  live?  A.     Waiehu,  Maui. 

Q.     What  is  your  job.    What  kind  of  work  do 
you  do?  A.     Secretary-treasurer. 

Q.     For  the  ILWU?  A.     That's  right. 

Q.     Which  local,  Mr.  Yagi?  A.     Local  144. 

Q.     Maui?  A.     That's  right.  [499] 

Q.     What    does    the    membership    of    that   local 
union  include? 

A.     According  to  our  latest  record,  it  is  5,388. 

Q.     It  is  what?  A.     5,388. 

Q.     5,388.   And  what  territory  does  that  include? 

A.     Include  just  Maui. 

Q.     Ancl  what  kind  of  workers  does  it  include? 

A.     Sugar,   pineapple,   miscellaneous,   longshore. 

Q.     How  long  have  you  been  the  secretary  of  the 
local  union? 

A.     This  November  will  be  two  years. 

Q.     How  many  of  those  members  are  citizens  ? 

A.     About  40'%  of  the  membership. 

Q.     About  40%  of  the  membership? 

A.     Yes — would  be  about  2,150. 
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Q.     How  do  you  arrive  at  that  figure  ? 

A.  60%  is  non-citizen,  according  to  our  latest 
record. 

Q.  And  what  is  the  nationality  or  race  of  those 
who  are  not  citizens?  A.     Majority  is  Filipino. 

Q.     The  majority  is  Filipino?  A.    Yes. 

Q.  And  are  the  rest  of  the  membership  mainly 
native-born  ?  A.     Native-born. 

Mr.  Eesner:     Yes.   That  is  all.  [500] 

Cross-Examination 
By  Mr.  Crockett: 

Q.  Counsel  asked  you  a  question,  Mr.  Yagi,  and 
you  didn't  answer.  Would  you  mind  answering  the 
question?  How  did  you  arrive  at  the  figure — that 
40%? 

Mr.  Resner:  I  think  he  did  answer  it.  He  said 
60%  were  aliens  and  the  balance,  citizens. 

Mr.  Crockett:  How  did  you  arrive  at  the  figure 
of  40%  being  citizens? 

Witness :  When  we  arrived  at  the  figure  of  40% 
being  citizens,  that  means  by  our  record,  union 
record.  We  have  every  record  of  our  membership — 
a  book — we  have  a  record  whether  they  are  citizens, 
non-citizens. 

Q.  Your  record  definitely  shows  that  he  is  and 
is  not  a  citizen?  A.     We  have  that  record. 

Q.     Have  you  got — what  kind  of  record  is  that? 
Have  you  got  a  copy  of  the  record  so  that  we  canj 
see  it — see  how  5'^ou  keep  the  record? 

A.     Not  here  at  present. 
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Mr.  Crockett:  If  the  Court  please,  may  I  ask 
the  witness  be  instructed  to  bring  us  a  sample  of 
the  registration  card  so  that  we  can  see  just  what 
the  record  is. 

The  Court:     We  will  take  a  ten  minute  recess 

and  maybe  you  can 

(Second  Circuit  Court  recessed  at  9:48  a.m., 
reconvened  at  10:06  a.m.) 

Mr.  Crocket:  If  the  Court  please,  the  witness 
has  produced  the  cards.  We  will  not  oifer  this  in 
evidence,  but  just  to  exhibit  it  to  the  Court. 

Mr.   Resner:     That  is  satisfactory. 

The  Court:  Is  there  any  objection  to  their  being 
exhibited  ? 

Mr.  Resner:  No,  I  want  it  to  be  exhibited.  I 
want  the  Court  to  see  the  way  it  is  kept. 

The  Court:  Let  the  record  show  there  has  been 
exhibited  as  a  sample  a  card  that  is  filled  out  with 
a  printed  word,  "Nationality,"  and  the  typewritten 
insertion,  "Hawaiian-Chinese"  on  this  particular 
card.  "Birthdate"  is  printed  and  then  in  type- 
writing is  inserted  a  date  for  this  particular  card. 
"Place,"  printed;  typewritten  into  the  place,  "Ka- 
hului,  Maui"  for  this  particular  card.  Then  on  the 
second  line,  abbreviated,  in  printing,  "Citizen"; 
and  in  typewriting  is  inserted,  "United  States." 
That  is  the  extent  of  this  particular  thing  of  im- 
portance ■? 

Mr.  Resner :     Yes,  your  Honor. 
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The  Court :  Let  the  record  show  that  the  card  is 
returned  to  the  witness. 

Mr.  Resner:  Yes,  it  has  been  exhibited  to  Mr. 
Crockett,  along  with  a  few  other  samples — six  or 
eight  of  them,  I  think.  [502] 

Mr.  Crockett:  Mr.  Yagi,  in  other  words  at  the 
union  headquarters,  you  keep  a  card  for  each  indi- 
vidual member — similar  to  the  one  you  have  shown 
to  the  Court? 

Witness :     Yes. 

Q.  Where  did  you  get  the  information  entered 
in  this  card? 

A.  We  have  quarterly  or  yearly  tabulation.  That 
means  we  are  going  out  and  have  these  members 
sign  their  name,  their  address,  their  citizenship, 
nationality  and  place  of  birth — a  form  of  question- 
naire that  is  constantly — has  been  for  the  record. 

Q.  Have  you  gone  through  these  cards  and  made 
an  actual  count  of  the  citizens  and  of  the  aliens,  or 
is  the  figure,  40%,  just  an  estimate? 

A.  The  40%  is  an  estimate.  It  is  not  a  correct — 
it  is  not  an  exact  figure.   It  is  an  estimate. 

Q.    Just  an  estimate?  A.    Yes. 

Q.  How  did  you  arrive  at  that  figure,  40%,  as 
an  estimate  ? 

A.     Comes  to  that,  I  cannot  answer  that  because  . 
we  took  that  as  an  estimate  of  the  counts  and  it  isi 
not  an  exact  number — 40%.  It  is  close  to  40%. 

Q.     But  you  can't  tell  us  how  you  chose  40%?] 

A.     By  tabulating  this  so-called  card. 
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Q.  You  stated  just  now  that  you  didn't  make 
an  actual  count  of  the  citizens  and  aliens.  [503] 

A.  We  did  make  a  count  of  actual — but  we  can- 
not give  the  exact  number  of  percentage. 

The  Court :  Might  I  ask  a  question  with  the  con- 
sent of  Counsel?  Are  you  speaking  in  your  per- 
centage as  of  the  way  the  record  shows  today,  or 
are  you  speaking  of  it  as  shown  between  July  and 
December  of  last  year? 

Witness:     Between  January  and  this  month. 

The  Court:  I  see.  Is  there  any  way  from  these 
cards  or  from  any  other  method  that  you  have — 
any  facts  as  to  how  many  of  the  possible  United 
States  citizens  actually  have  registered  as  voters? 

Witness:  Yes,  we  have  through  the  records  of 
the  Territorial  Government — registered  voters. 

The  Court:  Have  j^ou  any  information  to  give 
from  that — first,  I  might  ask — have  you  made  the 
comparison  yourselves  ? 

Witness:     Yes,  we  did. 

Mr.  Resner:  They  did  make  it  for  some  of  them 
— I  don't  think  complete.  It  was  checked  by  the 
list  against  the  registered  voters. 

The  Court:  I  don't  want  to  go  into  detail,  Mr. 
Resner.  I  simply  want  to  get,  if  he  has  it  in  mind, 
a  comparison  as  to  what  the  percentage  of  those 
available  as  United  States  citizens  under  the  list  of 
last  year  were  actually  registered  voters  last  year. 
Can  you  give  us  any 

Mr.  Resner:     I  might  exhibit  to  the  Court  and 
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show  Counsel  the  way  in  which  it  is  done.  It  is 
not  done  completely  by  the  register  or  roster  of 
ILWU  members  compared  with  the  Register  of 
Voters  as  is  indicated  in  that  sheet  which  shows 
those  are  the  ILWU  who  have  registered  as  voters. 

The  Court:  But  it  really  doesn't  give  me  what 
I  am  trying  to  get — some  information  about  his 
percentage  of  United  States  citizens  as  against  the 
percentage  of  those  who  had  the  citizenship  possi- 
bility, how  many  out  of  that  percentage  were  in 
fact  registered  voters  last  year. 

Mr.  Resner:     I  understand  j^our  question. 

The  Court:  If  he  has  any  estimate  or  fact  on 
that.  If  he  hasn't,  all  right.  I  thought  that  while 
he  was  here  I  might  get  that  information. 

Mr.  Resner:  Can  you  answer  that  question,  Mr. 
Yagi? 

Witness:    No,  I  couldn't. 

Mr.  Crockett:  And  when  you  give  a  figure  of 
40%,  you  haven't  tried  to  segregate  as  to  the  ages  of 
the  persons?  A.     Not  the  ages. 

Q.     In  other  words,  just ? 

A.     Just  general. 

Q.  The  lump  sum  of  approximately  40%  which 
you  estimate  to  be  citizens.  A.    Yes. 

Mr.  Crockett:     That  is  all.  [505] 

Redirect  Examination 
By  Mr.  Resner : 

Q.  Mr.  Yagi,  did  you  estimate  on  the  basis  of  the 
60%  that  those  were  Filipinos  and  the  others  who 
had  not  had  not  acquired  citizenship. 
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Witness:    I  don't  get  you. 

Q.  You  say  that  40%  of  the  membership  you 
estimate  are  citizens  and  60%  are  not  citizens. 

A.    Yes. 

Q.     What  I  am  getting  at  is  this — does  the  60% 
include  the  Filipinos  who  are  not  citizens'? 
•     A.     That's  right. 

Q.     That  is,  most  of  the  60%  is  Filipino. 

A.Filipino. 

Q.  I  neglected  to  ask  you  this — ^how  many  mem- 
bers have  you  at  Molokai? 

A.  On  Molokai,  according  to  the  last  record,  we 
have  700.    That  is  Local  152. 

Q.     That  covers  the  Island  of  Molokai'? 

A.     That  covers  the  Island  of  Molokai. 

Q.     What  kind  of  industry?' 

A.     Pineapple. 

Q.  Now,  what  is  the  estimate  of  citizens  at 
Molokai  *? 

Mr.  Crockett:  Might  I  ask  Counsel  if  he  is  re- 
ferring to  citizens  who  are  members  of  the  union 
or •? 

Mr.  Resner :  No,  citizens  who  are  members  of  the 
imion.  [506] 

Witness:  That  I  would  take — again  is  based 
upon  40%  is  citizens. 

Mr.  Resner:  Is  that  based  upon  the  division  ac- 
cording to  nationality*? 

A.     Division  according  to  the  registered  voters. 

Q.  What  I  am  getting  at — are  those  who  are  not 
citizens  mainly  Filipino? 
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A.     That's  right.     Again  it  is  mainly  Filipino 
who  are  not  citizens. 

Mr.  Resner:    That  is  all. 

Mr.  Crockett:     That  is  all. 

Mr.  Resner:    I  would  like  to  excuse  this  witness, 
you  don't  want  him  any  more,  Mr.  Crockett  *? 

Mr.  Crockett:    No. 

Mr.  Resner:    All  right,  Mr.  Yagi.    That  is  all. 
(Witness  excused.) 

PEDRO  DELA  CRUZ 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk:    Please  give  your  full  name. 
Witness:    Pedro  Dela  Cruz. 

Direct  Examination 
By  Mr.  Resner: 

Q.     Your  name  is  Pedro  Dela  Cruz  ? 

Witness :    Yes,  sir. 

Q.     Where  do  you  live?  A.     Lanai  City. 


Q 

A 

Q 

A 

Q 

A 

Q 


Wliat  local  is  that? 

Beg  your  pardon? 

What  is  the  number  of  the  local? 

Local  152— Unit  7. 

What  kind  of  workers  are  included  ? 

Pineapple  workers. 

How  many  members  have  you? 
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A.  We  get — the  last  time  we  had,  we  had  800 
dues  paying  members  now. 

Q.  How  many  of  them  are  citizens,  Mr.  Dela 
Cruz  ? 

A.  To  the  best  of  my  knowledge — this  is  only  a 
guess  now — I  think  we  get  300  citizens — that  is 
Japanese,  Hawaiians — citizens. 

Q.    Yes. 

A.  And  about  500,  that  is  mostly  Filipino,  non 
citizens. 

Q.  The  non  citizens  are  mainly  Filipino,  is  that 
right  %  A.     Yes. 

Q.  Was  the  ILWU  in  your  particular  union  en- 
gaged in  a  strike  in  the  pineapple  industry  from 
July  10th  to  July  15th  of  last  year"? 

A.     Yes,  sir. 

Q.  Do  you  know  the  defendants  in  this  case — 
these  men  sitting  in  the  court  room'? 

A.    Yes,  sir. 

Q.  Are  they  members  of  the  local  union  of  which 
you  are  the  officer?  A.     Yes. 

Q.     Were  they  arrested  at  the  time  of  the  strike  ? 

A.     Yes. 

Mr.  Resner :    That  is  all. 

Cross-Examination 
By  Mr.  Crockett : 

Q.  You  say  about  300  citizens  on  Lanai  who  are 
members  of  the  ILWU  ? 

Witness:    Yes,  sir. 
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Q.  Of  those  300  citizens,  how  man}^  you  think  are 
registered  as  voters  f 

A.  Oh,  this  is  only  a  guess — I  think  most  of  the 
workers  are  over  21  years  old ;  so  I  guess  almost  300. 
I  don't  know  if  they  are  registered,  but  they  are 
qualified  voters,  I  think. 

Q.  I  am  asking  you  how^  many  you  think  are 
registered  voters.  I  am  not  interested  in  qualified 
voters.  A.     I  don't  know. 

Q.  And  these  300  members  that  you  refer  to — 
are  they  all  male,  or  do  they  include  women? 

A.  No,  maybe  we  get  about  between  thirty  and 
forty  women. 

Q.  Are  they  all — the  thirty  and  forty  women,  are 
they  all  citizens?  A.     Yes,  sir. 

Q.     All  citizens?  A.    Yes. 

Q.  So,  then,  out  of  your  300  citizens,  you  mean 
then  you  would  have  to  deduct  about  30  to  40  who 
are  women  and  you  would  have  approximately  270 
citizens?  Upon  [509]  what  did  you  base  your  esti- 
mate that  you  have  approximately  270  male  citizens 
as  members  of  the  union? 

A.  I  no  can  tell  that,  but  to  the  best  of  my  knowl- 
edge, I  think — that  is  my  guess. 

Q.  Have  you  any  idea  what  the  total  registered 
vote  of  male  persons  in  Lanai  City  is? 

A.     Male?    That  is  only  union  members? 

Q.  No,  I  am  talking  about  the  total  registered 
vote  of  Lanai  City  of  male  persons. 

A.     What  I  heard — that  electors  last  year  was 
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only  about  250.    That  is  only  what  I  heard  around. 

Registered  voters  in  Lanai,  male,  about  250. 

Q.     250  males  registered?  A.    Yes. 

Q.     And  yet  you  say  your  union  has  370. 

The  Court:     270. 

Mr.  Crockett :    270. 

Witness:  Qualified  voters.  I  don't  know  if  they 
were  registered — if  they  were  all  registered  or  not. 

Q.  And  your  estimate — over  what  period  does 
that  cover?    Are  you  talking  now  about  1946? 

A.  That  last  count  we  had  is  that  before  we  send 
in  our  new  check-off  to  the  company;  that  is  the 
new  check-off  that  we  sent.  But  in  our  last  roster, 
we  had  1300  members  before  the  last — old  contract 
is  expired.  But  when  the  old  contract  expired,  we 
have  only  800  dues  paying  members.  [510] 

Q.  Well,  when  you  say  the  last  check-off,  what 
period  do  you  mean? 

A.  This  was  between  July  20th  and  August  20th 
of  this  year. 

Q.  Of  this  year,  1947.  Now,  do  you  have  any 
idea  of  what  the  membership  of  your  union  was 
during  1946,  between  July  and  December  of  1946? 

A.  That  is  what  I  said.  We  get  about  1300 
members. 

Q.  You  just  stated  that  that  was  the  number 
you  determined  at  the  last  check-off  which  was  in 
this  year,  1947. 

Mr.  Resner:  No,  if  your  Honor  please,  I  think 
Mr.  Crockett  was  mistaken. 
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The  Court :  He  said  it  dropped  in  the  last  check- 
off from  1300  to  800. 

Mr.  Crockett:  Pardon  me.  Have  you  any  idea 
what  your  union  membership  consisted  of  in  1944? 

Witness:     We  didn't  get  no  union  at  that  time. 

Q.     Oh,  you  didn't  have  a  union  at  that  time. 

A.     In  Lanai. 

Q.  And  of  your  1300  that  you  say  you  had  in 
1946,  what  portion  of  those  were  citizens  or  what 
number  of  those  were  citizens? 

A.  Oh,  we  get  about  the  same  because  these 
citizens — they  are  not  dropping  off  from  our  miion 
members.  It  is  mostly  the  Filipinos  going  out, 
coming  back. 

Mr.  Crockett:  If  the  Court  please,  I  would  like 
to  ask  for  a  few  minutes'  recess.  When  Counsel 
was  questioning  this  witness — the  last  question  he 
asked  [511]  I  didn't  get.  I  would  like  to  read  over 
the  record  again  just . 

The  Court:    We  will  take  a  five  minute  recess. 
(The  Second  Circuit  Court  recessed  at  10:24 
and  reconvened  at  10:29  a.m.) 

Mr.  Crockett:  We  have  no  further  questions  of 
this  witness,  if  the  Court  please. 

Mr.  Resner:     All  right,  Mr.  Dela  Cruz. 
(Witness  excused.) 

Mr.  Resner:  We  have  one  more  witness  before 
we  rest,  your  Honor.  We  have  the  exhibit  that  we 
have  not  yet  copies,  identified — that  of  the  voters 


vs.  I.L.W.U.  etc.  1035 

in  the  Honolua  District — their  names  as  against 
their  occupations,  and  the  person  who  made  that 
compilation  will  be  here  in  a  few  minutes.  So  in 
order  to  save  the  Court's  time,  I  might  suggest  that 
Mr.  Crockett  put  on  his  two  witnesses. 

The  Court:  Are  you  ready  to  proceed,  Mr. 
Crockett? 

Mr.  Crockett:     Yes,  if  the  Court  please. 

EDWARD  MAU  HIN  ALU 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Crockett: 

Deputy  Clerk:     Please  state  your  name. 

Witness :    Edward  Mau  Hin  Alu. 

Mr.  Crockett:    What  do  you  live,  Mr.  Alu?  [512] 

Witness:    At  present  at  Kuau. 

Q.    And  where  are  you  employed? 

A.  At  Hawaiian  Commercial  and  Sugar  Com- 
pany. 

Q.     Did  you  formerly  live  in  Puunene? 

A.     Yes. 

Q.     And  you  are  working  in  Puunene? 

A.     Yes. 

Q.     What  is  your  particular  occupation? 

A.     Beg  your  pardon? 

Q.     What  is  your  particular  job  or  occupation? 

A.     Machinist. 
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Q.     Where  ?    Which  portion  of  the  plantation  ? 

A.    At  H.  C.  &  S. 

Q.     At  the  mill? 

A.     At  the  machine  shop. 

Q.  At  the  machine  shop.  And  were  you  pre- 
viously living  in  Puunene?  A.     Yes. 

Q.     How  long  have  you  been  living  at  Kuau? 

A.     About  three  weeks  now. 

Q.     Are  you  a  member  of  the  union,  Mr.  Alu'? 

A.     I  am. 

Q.     What  union?  A.     Local  No.  4. 

Q.     Of  the  ILWU?  A.     ILWU. 

Q.  Are  you  the  same  Alu  who  is  mentioned  on 
the  Grand  Jury  list,  which  was  published  I  think 
about  December,  as  one  of  the  grand  jurors  for  this 
circuit?  [513] 

A.     Last  December,  did  you  say? 

Q.  Did  you  see  the  list  published  in  the  Maui 
News?  A.     No,  I  haven't. 

Q.  Do  you  know  of  any  Alu  having  the  same 
name  as  yours  ? 

A.     Got  two  other  brothers. 

Q.     Do  they  have  the  same  first  name? 

A.     No.     One  is  Harry  and  the  other  is  Alfred. 

Q.    And  you  are  the  only  Mau  Hin  Edward  Aluf 

A.     Yes. 

Q.  You  know  of  no  other  in  the  County  of  Maui 
but  yourself?  A.     No. 

Q.  You  haven't  been  actually  called  to  serve  as 
a  grand  juror  at  all  at  any  time? 
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A.     I  served  in  the  1927  or  1928  session. 

Q.     What  that  grand  jury  or  trial  jury? 

A.     That  is  trial. 

Mr.  Crockett:    That  is  all. 

Mr.  Resner:     No  questions. 

Witness:     You  need  my  services  any  moref 

Mr.  Crockett:  If  the  Court  please,  we  have  no 
further  need  for  Mr.  Alu  and  ask  that  he  be  ex- 
cused.      ? 

Mr.  Resner:     I  don't  desire  him  further. 

The  Court:    You  may  be  excused,  Mr.  Alu. 
(Witness  excused.) 

Mr.  Crockett:     Mr.  Muroki?  [514] 

EDWIN  KIYOSHI  MUROKI 

having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk:    Please  give  your  full  name? 
Witness :    Edwin  Kiyoshi  Muroki. 

Direct  Examination 
By  Mr.  Crockett: 

Q.     Where  do  you  live,  Mr.  Muroki? 

Witness:    Haiku,  Maui. 

Q.     Where  are  you  employed  ? 

A.     Libby,  McNeill  &  Libby,  Pauwela. 

Q.    Where  are  you  registered  as  a  voter? 

A.     At  Libby,  Haiku. 
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Q.     That  is  the  19th  precinct? 

A.     That's  right,  sir. 

Q.     What  is  your  particular  occupation? 

A.  I  am  store  keeper  at  Libby,  McNeill  &  Libby, 
Pauwela. 

Q.     Are  you  a  member  of  the  union? 

A.     Yes,  sir. 

Q.     Which  miion? 

A.     I  really  don't  know  the  number  of  our  union. 

Q.     Is  it  one  of  the  locals  of  the  ILWU? 

A.     That's  right. 

Q.  How  long  have  you  been  employed  at  Libby, 
McNeill  &  Libby? 

A.     For  the  last  twelve  years.  [515] 

Q.  Did  you  see  your  name  published  in  the  paper 
as  one  of  the  jurors  on  the  list  selected  by  the  Jury 
Commission  to  serve  as  grand  jurors? 

A.     No,  I  didn't  sir. 

Q.  You  know  of  any  other  person  in  the  Haiku 
precinct  by  the  name  of  Edwin  K.  Muroki? 

A.  In  fact,  there  is  no  one  in  the  Territory  that 
has  my  name. 

Q.  So  that  if  your  name  appears  on  a  list,  it 
refers  to  you,  then?  A.     That's  right. 

Cross-Examination 
By  Mr.  Resner: 

Q.     You  are  not  a  member  of  the  Grand  Jury? 

Witness:    No,  I  never  have  been. 

The  Court:    What  nationality  are  you? 
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Witness:    I  am  Japanese. 

Mr.  Resner:  I  think  yon  will  stipulate  too,  Mr. 
Crockett,  that  Mr.  Alu  is  not  a  member  of  the  Grand 
Jury  ■? 

Mr.  Crockett:     He  so  testified. 
(Witness  excused.) 

FRANCIS  B.  DE  MELLO 

having  been  first   duly  sworn,  was  examined  and 
testified  as  follows: 

Deputy  Clerk :    Please  give  your  full  name.  [516] 
Witness:     Francis  B.  DeMello. 

Direct  Examination 
By  Mr.  Crockett: 

Q.     What  is  your  occupation,  Mr.  De  Mello  ? 

Witness:  Lieutenant  in  charge  of  identification 
— Maui  Police  Department. 

Q.     Do  you  know  Mr.  Andrew  S.  Freitas? 

A.     I  do. 

Q.  Is  Mr.  Freitas  connected  with  the  Police  De- 
partment f 

A.     He  is  the  Assistant  Chief  of  Police. 

Q.     That  is,  for  the  Comity  of  Maui  ? 

A.     For  the  County  of  Maui. 

Q.     Where  is  Mr.  Freitas  at  the  present  time? 

A.     Mr.  Freitas  is  on  a  vacation  on  the  Mainland. 
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Q.  Were  you  at  Lanai  on  the  14th  day  of  July 
of  this  year?  A.     I  was. 

Q.    And  was  Mr.  Freitas  there  at  the  same  time? 

A.     He  was  present  on  the  Island  at  the  time. 

Q.  Do  3^ou  recall  whether  or  not  you  w^ere  down 
at  Kamalapau  on  the  afternoon  of  that  day? 

A.     The  14th? 

Q.     The  14th.  A.    We  were. 

Q.  Were  you  present  when  there  was  an  incident 
that  arose  at  Kamalapau  that  afternoon?  [517] 

A.    I  was. 

Q.     Were  there  other  police  officers  present  too? 

A.  I  think  there  were  five  or  six  other  officers — 
Assistant  Chief  Freitas . 

Q.  You  needn't  give  the  names.  Did  the  police 
arrive  before  the  incident  or  after  the  incident  had 
started  ? 

A.     We  got  there  before  the  incident. 

Q.  And  as  a  result  of  that  incident,  was  a  com- 
plaint— that  is,  a  complaint  filed  in  court?' 

A.     There  was  a  complaint  in  court. 

Q.     Charging  certain  persons ? 

A.     For  being  unlawfully  assembled. 

Q.  Was  that  complaint  made  as  a  result  of  a 
complaint  by  any  outside  persons,  or  was  that  a 
complaint  that  was  based  upon  the  police  being  pres- 
ent and  eye  witnesses  of  the  incident  ? 

Mr.  Resner:  If  your  Honor  please,  I  don't  see 
the  relevancy  of  this  and  I  object  on  that  ground. 

Mr.  Crockett:    Might  I  explain  to  the  Court  the 
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relevancy  I  have.  If  the  Court  please,  Counsel  for 
the  Defendants  is  laying  considerable  stress  upon 
the  fact  that  this  incident  occurred  at  Lanai;  that 
these  persons  are  employed  by  the  Hawaiian  Pine; 
that  there  was  a  strike  there — which  raises  the  in- 
ference that  the  Hawaiian  Pineapple  Company  were 
the  complainants  in  this  particular  case.  At  this 
time  by  this  question,  I  propose  to  prove  to  the 
Court  and  have  the  record  [518]  show  that  this  com- 
plaint was  instigated  by  the  police,  based  upon  their 
eye  witness  observation  of  what  they  considered  was 
a  violation  of  the  laws  of  the  Territory  of  Hawaii — 
not  the  result  of  any  complaint  that  was  made  by 
any  person,  individual,  corporation  or  any  other — 
that  is  the  sole  purpose  of  this  question. 

Mr.  Resner :  I  still  think  it  irrelevant.  I  submit 
the  objection. 

The  Court:  The  objection  is  overruled.  Will 
you  read  the  question.  Miss  Reporter? 

Reporter:  (reading)  "Was  that  complaint  made 
as  a  result  of  a  complaint  by  any  outside  persons, 
or  w^as  that  a  complaint  that  was  made  based  upon 
the  police  being  present  and  eye  witnesses  of  the 
incident '?" 

Witness:  The  complaint  was  made  upon  the 
facts  that  the  police  observed  at  Kamalapau  at  the 
time.  No  one  made  any  complaint  other  than  what 
the  police  observed,  and  from  that  they  formulated 
their  complaint. 

Mr.  Crockett:     You  may  cross-examine. 


1042  W.  D.  Ackerman  etc.,  ct  al. 

(Testimony  of  Francis  B.  De  Mello.) 
Cross-Examination 
By  Mr.  Resner: 

Mr.  Resner:  Was  this  incident  something  that 
grew  out  of  the  pineapple  strike? 

Witness:    Yes,  sir. 

Q.     There  was  a  strike  on  at  that  particular  time? 

A.     There  was.  [519] 

Q.     How^  did  you  happen  to  be  over  there? 

A.     On  Lanai*? 

Q.    Yes. 

A.  AYell,  there  was  some  disturbance  on  Satur- 
day morning — this  incident  happened  on  Monday — 
and  Assistant  Chief  Freitas  had  arrived  there  and 
had  sent  for  me  to  go  over. 

Q.  Were  you  supposed  to  remain  there  during 
the  course  of  the  strike?    Was  that  it? 

A.  Wlien  I  got  over  there,  I  was  supposed  to 
stay  over  there  as  long  as  I  was  told  to  remain 
there. 

Q.     As  long  as  the  strike  continued? 

A.     Yes,  sir. 

Q.  But  you  were  not  regularly  stationed  at 
Lanai?  A.     No,  sir. 

Q.     Your  work  is  here  on  Maui  1 

A.  My  work  takes  me  on  all  the  Islands  of  the 
County  of  Maui — that  is,  Molokai,  Lanai  and  on 
this  Island — and  I  go  from  one  district  to  the  other 
on  this  Island — Lahaina,  Hana  and  in  Makawao, 
Paia. 

Q.  But  this  is  your  office  here — this  is  your  main 
place  of  activity — Maui?  A.    Yes. 


vs.  I.L.W.U.  etc.  1043 

(Testimony  of  Francis  B.  De  Mello.) 
Mr.  Resner:     That  is  all. 

Examination  by  the  Court 

The  Court:  I  would  like  to  ask  a  question  in 
this  connection.  Were  you  taking-  orders  from  any- 
body but  the  Chief  of  Police?  [520] 

Witness :  That  is  all  we  were  taking  orders  from 
— the  Assistant  Chief  of  Police  Freitas,  who  was 
present  at  the  time  on  the  Island  of  Lanai. 

The  Court:  Directly  or  indirectly  were  any  of 
your  orders  coming  from  the  so-called  "big  five'"? 

Witness:    No,  sir. 

Mr.  Resner:  If  the  Court  please,  I  object  to  the 
Court's  question  upon  the  grounds  I  believe  it  is 
irrelevant  in  view  of  your  Honor's  ruling  on  the 
character  of  the  "big  five." 

The  Court:  Any  direct  interference  with  the 
duties  of  public  officials — that  is  material.  I  have 
never  barred  you  from  that. 

Mr.  Resner:  I  understood  your  Honor's  ruling 
at  the  outset  when  we  were  trying  to  show  what 
we  conceived  to  be  the  economic  and  social  composi- 
tion of  the  Territory  and  offered  proof  in  that  re- 
gard, your  Honor  did  not  allow  it. 

The  Court:  You  are  quite  correct — on  the  gen- 
eral question  of  the  economic  place  of  these  people. 
But  on  the  question  of  the  direct  incidents  under 
investigation,  I  have  never  barred  you  or  anyone 
else  from  showing  that  anyone  has  threatened  to  in- 
fluence the  action  of  public  officials — jurymen  or  the 
police. 
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Mr.  Resner:  The  record  will  show  my  exception 
to  the  Court's  questions. 

The  Court:     The  exception  is  in  the  record. 

Mr.  Crockett:  We  have  no  further  questions  of 
Mr.  De  Mello. 

(Witness  excused.)  [521] 

EUGENE  BAL 

having  been  previously  sworn,  was  recalled  to  the 
stand  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Crockett: 

Q.  If  the  Court  please,  Mr.  Bal  has  been  pre- 
viously sworn  and  I  ask  that  he  be  instructed  he  is 
still  under  oath. 

The  Court:     That  is  true. 

Mr.  Crockett:  Mr.  Bal,  have  you  a  list  show- 
ing the  registered  voters  of  the  County  of  Maui  that 
was  compiled  after  the  1944  election,  showing  the 
racial  composition  of  the  voters? 

Witness:     I  have  such  a  list. 

Q.  And  was  that  list  compiled  in  the  same  way 
as  you  have  previously  testified  was  done  with  re- 
gard to  the  1946  list  ?  A.     Yes,  sir. 

Q.     May  I  have  that? 

(Witness  handing  to  Counsel  for  the  Prose- 
cution.) 
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Q.  You  have  two  sheets  here.  The  first  sheet 
refers  to  the  males  ?  A.     That  is  correct. 

Q.  And  the  second  sheet — what  does  that  refer 
to  ?  A.     Females. 

Mr.  Crockett:  If  the  Court  please,  we  offer  in 
evidence  the  lists  showing  the  registered  voters 
for  [522]  the  general  election  of  November  7th, 
1944,  of  male  persons  for  the  County  of  Maui. 

The  Court :  The  sheet  regarding  the  male  voters 
will  be  put  in  evidence. 

Mr.  Crockett:     You  wish  to  offer  the  other? 

Mr.  Resner:     I  think  you  might  offer  them  both. 

Mr.  Crockett:  I  don't  want  to  offer  the  other. 
I  will  just  detach  this  male  sheet. 

Mr.  Bal,  do  you  also  have  a  list  for  1944  showing 
the  vote  cast  which  will  show  the  total  voters  and 
the  vote  cast  for  the  1944  election? 

Witness :     That  is  correct. 

Q.     And  this  list  which  you  have  is  the  true  list? 

A.  That  is  the  list  prepared  in  my  office  for 
the  election  of  1944. 

Q.  And  in  the  same  manner  as  the  previous  lists 
were  prepared  ?  A.    Yes,  sir. 

The  Court :  The  list  of  male  voters  that  you  have 
identified  as  segregated  by  nationality  for  1944  may 
take  the  Prosecution's  Exhibit  "A." 

Clerk:  I  have  so  marked  it  Prosecution's  Ex- 
hibit "A." 

Mr.  Crockett:  The  second  list,  if  the  Court 
please,  we  ask  that  that  be  marked  Exhibit  ''B." 
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The  Court :     Any  objection  to  the  second  list  *? 

Mr.  Resner:     No. 

The  Court:  It  may  be  marked  Prosecution's  Ex- 
hibit "B"— just  the  first  sheet?  [523] 

Mr.  Crockett :  Just  the  first  sheet  which  we  offer 
in  evidence — we  ask  that  this  sheet  be  received  in 
evidence  as  Prosecution's  Exhibit  "B." 

The  Court:     So  ordered. 

Mr.  Crockett:     That  is  all,  Mr.  Bal. 

Mr.  Resner:  I  have  no  questions,  your  Honor, 
except  that  I  think  the  second  page  should  also  be 
in  evidence  in  view  of  our  view  of  the  case. 

The  Court:  That  may  be  marked  for  identifica- 
tion.   The  Court's  previous  ruling — no  materiality. 

Mr.  Resner :  They  may  take  the  next  numbers  in 
order  as  Defendant's  exhibits  for  identification,  and 
we  take  an  exception  to  the  Court's  ruling  on  the 
refusal  to  receive  it  in  evidence. 

The  Court:     Exception  noted. 

Mr.  Resner:  What  numbers  will  that  be,  Mr. 
Clerk? 

Deputy  Clerk:     Movants'  Exhibits  20  and  21. 

Mr.  Resner:  No.  19  will  be  the  photostatic  cop- 
ies of  the  affidavits  of  questionnaires — that  is,  the 
questionnaires.  If  your  Honor  please,  we  might  ad- 
vise the  Court  that  with  regard  to  various  question- 
naires that  we  used — they  are  being  photostated  and 
certified  and  will  be  filed  as  an  exhibit  when  that 
work  is  completed.   It  may  take  a  day  or  so  more. 

The  Court :     The  Court  can  use  for  the  time  being 
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and   Counsel   can  use   the   original   files   that   are 

here. 

Mr.  Resner:  That  is  correct.  These  become  20 
and  21,  do  they?  [524] 

Deputy  Clerk:     20  and  21. 
(Witness  excused.) 

Mr.  Crockett:  May  I  ask  Mr.  D.  W.  Tallant  to 
take  the  stand,  please? 

DAVID  W.  TALLANT 

having  been  first  duly  sworn,  by  the  Court,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Crockett: 

Q.     Will  you  give  us  your  full  name  ? 

Witness :     David  W.  Tallant. 

Q.    Are  you  the  Deputy  Clerk  of  this  court? 

A.     I  am. 

Q.  Were  you  acting  as  such  Deputy  Clerk  last 
year  in  December  %  A.     I  was. 

Q.  Mr.  Tallant,  showing  you  what  has  been  of- 
fered in  evidence  as  Court's  Exhibit  2,  the  min- 
utes of  this  court  for  Friday,  December  27th,  1946, 
showing  the  Honorable  Cable  A.  Wirtz,  Judge  Pre- 
siding, and  D.  W.  Tallant  as  Deputy  Clerk.  Are 
you  the  clerk  that  is  mentioned  in  these  minutes  ? 

A.     I  am.   I  am  the  clerk  mentioned  in  here. 

Q.     The  minutes  show  that  you  at  that  time  drew 
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names  from  the  jury  box  for  the  Grand  Jury  panel. 

Is  that  correct?  A.     That  is  correct.  [525] 

Q.     Where  is  the  jury  box? 

A.     It  is  in  the  vault  in  the  Clerk's  Office. 

Q.  Would  you  produce  the  jury  box  from  which 
you  made  the  drawing  at  that  time? 

The  Court:  We  will  take  a  little  five-minute  re- 
cess while  you  get  this. 

(Second  Circuit  Court  recessed  at  10:50  a.m. 
and  reconvened  at  10:58  a.m.) 

Mr.  Crockett:  Mr.  Tallant,  do  you  have  now 
the  box  or  boxes  which  are  used  in  connection  with 
the  drawing  of  the  jury? 

Witness:     I  do  have  the  box. 

Q.  Will  you  please  exhibit  them — that  is,  which 
boxes  do  you  have? 

A.  (Indicating) :  This  box  here  that  I  now 
hold  in  my  hand  contains — is  the  box  that  contains 
the  names  of  the  50  jurors  that  were  selected  by 
the  Jury  Commission. 

The  Court:     For  which ? 

Witness:     For  the  year  1947. 

The  Court:     Grand  jury  or  trial  jury? 

Witness:     Grand  jury. 

Mr.  Crockett:  How  do  you  put  the  names  in 
that  box? 

Witness:  The  names  are  selected  from  the  list 
made  up  by  the  Jury  Commissioners. 

Q.     Do  you  put  the  entire  list?  [526] 

A.     The  entire  Grand  Jury  list. 
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Q.     You  put  the  entire  Grand  Jury  list  ? 

A.     Yes.   They  are  cut  up  into  slips. 

Q.  And  at  the  time  of  the  drawing  of  the  Grand 
Jury  in  December,  1946,  were  the  names  of  all  the 
persons  on  the  Grand  Jury  lists  placed  in  this  box  ? 

A.     They  were  placed  in  this  box. 

Q.  And  you  say  they  were  cut  into  individual 
slips?  A.     That  is  correct. 

Q.  After  they  are  placed  in  this  box,  what  is 
next  done  by  you  or  the  Clerk's  Office? 

A.  Upon  the  return  day — after  the  notice  is 
given  to  the  paper  of  the  drawing  of  the  Grand 
Jury — when  court  convenes  on  that  day,  upon  the 
instructions  of  the  Court,  the  Clerk — after  first 
shaking  up  this  jury  box — draws  the  names  of  23 
grand  jurors. 

Q.  After  the  names  are  put  in  the  box,  is  the 
box  locked  or  is  something  done  to  it  in  that  way? 

A.     The  box  is  locked. 

Q.     And  who  keeps  the  key? 

A.  The  Chief  Clerk  of  the  Court  retains  the 
key. 

Q.  Then  after  you  have  shaken  the  box,  you 
make  the  drawing,  you  say? 

A.     That  is  correct. 

Q.  And  when  you  make  that  drawing,  will  you 
explain  to  the  Court  what  is  your  practice  or  how 
you  usually  do  it? 

A.  Upon  instructions  of  the  Court,  after  first 
shaking  [527]  up  the  grand  jury  box  containing  the 
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50  names,  one  name  at  a  time  is  drawn  until  the 

names  of  23  grand  jurors  are  drawn. 

Q.     And  is  that  the  way  you  did  it  in  1946? 

A.     That  is  the  way  it  was  done  in  1916. 

Q.  And  at  the  time  when  you  draw  those  names, 
do  you  have  any  way  of  knowing  what  name  you 
are  going  to  draw? 

A.     I  have  no  way  of  knowing. 

Q.  Do  you  look  into  the  box  at  all  to  see  what 
name  you  are  drawing? 

A.  I  do  not.  My  hand  is  placed  into  the  box  with 
the  cover  leaning  on  my  wrist. 

Q.  In  other  words,  the  cover  is  open  only  far 
enough  to  admit  your  hand  ? 

A.     That  is  correct. 

Q.  So  that  the  first  information  you  have  as 
to  the  name  di*awn  is  after  you  have  taken  it  out 
of  the  box  ?  A.     One  name  at  a  time,  yes. 

Q.  One  name  at  a  time.  When  you  take  the 
name  out,  what  is  done  then? 

A.  That  name  is  written  down  and  placed  in  an- 
other box. 

Q.     By  whom  is  it  written? 

A.     Written  by  myself  as  clerk,  and  the  reporter. 

Q.     And  that  is  in  the  presence  of  the  Court? 

A.     That  is  correct. 

Q.  And  in  the  presence  of  other  persons  who 
might  be  i:)resent  in  the  court?  [528] 

A.     That  is  correct. 

Q.  After  the  name  is  taken  out  and  recorded, 
then  what  is  done? 
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A.     It  is  placed  in  a  separate  box. 

Q.     You  have  that  separate  box? 

A.     I  do  have  the  box  here  with  me. 

Q.     Will  you  exhibit  that  to  the  Court? 

A.  This  is  the  box  in  which  the  23  names  were 
placed. 

(Witness  exhibiting  box.) 

Q.  How  many  compartments  does  that  box  con- 
tain? 

A.  How  many  compartments?  Two  compart- 
ments. 

Q.     Why  two  compartments? 

A.  In  one  of  the  compartments,  the  names  of 
the  grand  jurors  are  placed  and  in  the  other  com- 
partment the  names  of  the  trial  jurors  are  placed. 

Q.  And  what  is  done  with  that  box — at  least, 
after  the  name  is  placed  in  that  compartment  for 
the  Grand  Jury,  what  is  done  then? 

A.  It  is  then  returned  and  placed  in  the  vault  in 
the  Clerk's  Office. 

Q.  After  the  names  have  been  drawn,  is  the  box 
kept — do  the  names  remain  in  there,  or  taken  out 
afterwards  ? 

A.  The  names  remain  in  here  so  long  as  they 
are  not  excused  by  the  Court  for  the  term. 

Q.  Will  you  open — is  that  box  locked  or  un- 
locked? A.     This  box  is  not  locked. 

Q.  Will  you  open  the  part  for  the  grand  jurors 
and  exhibit  it  to  the  Court  and  Counsel  for  their 
inspection?  [529] 
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A.     This  is  the  box. 

Q.  Does  that  contain  any  names  in  there  at  the 
present  time*? 

A.     This  compartment  contains  some  names. 

The  Court:     The  Court  will  inspect  it. 
(Witness  handing  to  the  Court.) 

The  Court:  The  compartment  that  has  been 
shown  me  here  is  a  felt  lined  4  x  6 — and  in  it  are 
folded  slips ;  that  is,  slips  that  have  a  crease  in  them. 
Is  that  crease  there  at  the  time  they  were  originally 
in  the  box  from  which  they  were  first  drawn '? 

Witness:     They  were. 

The  Court:  Or  is  this  crease  added  there  after 
drawn  ? 

Witness:  No,  they  are  made  at  the  time  it  is 
placed  in  the  other  box. 

The  Court :  That  is  to  say,  this  slip  that  I  now 
pull  from  this  box  that  we  are  inspecting  is  typical 
of  the  type  of  slips  that  are  used  for  originally  put- 
ting the  names  on'? 

Witness :     That  is  correct. 

The  Court:  And  at  the  present  time  the  crease 
shows  it  is  folded  so  that  the  typewritten  name  on 
it  is  on  the  inside.  Is  that  the  way  those  names  are 
placed  in  the  box — folded  so  that  the  names  are  in  the 
inside  f 

Witness:     That  is  correct <?  [530] 

The  Court :  And  when  you  open  it  out,  the  name 
on  this  particular  slip  I  am  using  for  a  sample — 
there  is  a  number  on  it,  38.   And  then  a  name.  An- 


vs.  I.L.W.U.  etc.  1053 

(Testimony  of  David  W.  Tallant.) 

thony  A.  Tarn.  Is  that  typical  of  the  way  the  slips  are 

produced  individually  ? 

Witness :     That  is  correct. 

The  Court:  And  the  slip  is  about  half  an  inch 
by  four  inches  long — typewritten  paper. 

Witness :     About  that. 

The  Court:  So,  as  I  understand  it,  when  the 
names  of  the  50  are  originally  in  the  box  before  any 
drawing,  they  are  on  slips  of  this  type — folded,  with 
the  name  inside,  and  are  loose  in  the  box  subject  to 
being  changed  about  by  shaking  and  by  twisting  the 
hand? 

Witness:     That  is  correct. 

The  Court:  Are  any  of  the  names  tabbed  to- 
gether by  glue,  rubber  band  or  any  other  means  to 
keep  them  together  in  a  group'? 

Witness:  No,  the  names  are  not  glued  in  any 
way. 

The  Court :     They  are  all  separate  1 

Witness:     They  are  all  separate. 

Mr.  Crockett:  At  this  time,  if  the  Court  please, 
does  the  Court  care  to  have  the  Clerk  check  over 
those  names  and  read  them  off  to  ascertain  what  the 
names  are  in  the  box  at  the  present  time? 

The  Court:  I  don't  care  about  it.  If  Counsel 
does [531] 

Mr.  Resner :     I  think  it  is  irrelevant. 

Mr.  Crockett:  Okey.  Now,  Mr.  Tallant,  refer- 
ring back  to  the  first  box  which  you  identified — an 
old — ancient  koa  box,  termite-eaten,  approximately 
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8  X  10  X  6,  I  would  say — which /ou  say  is  locked. 

Is  this  box  kept  locked  all  the  tiie '? 

Witness:     That   particular   ha   is   always   kept 
locked. 

Q.    And  does  this  contain  anyhing? 

A.  Contains  the  names  of  tie  difference  be- 
tween 50  and  23— that  is,  27. 

Q.  In  other  words,  names  olthe  persons  who 
have  not  yet  been  drawn  for  the  (rand  Jury  ? 

A.     That  is  correct. 

Q.     Have  you  the  key  to  this? 

A.     I  have  the  key  here. 

Q.  Would  you  open  this  bo-^  and  exhibit  the 
contents  to  the  Court? 

(Witness  unlocking  box  an  exliibiting  to  the 
Court.) 

The  Court:  Let  the  record  sbw  that  the  wit- 
ness in  the  presence  of  the  Counand  Counsel  has 
opened  the  box  indicated,  and  it  it  are  slips  of 
paper,  folded,  with  the  blank  ide  out  and  the 
printed  side  inside.  If  Counsel  wnts  to  check  over 
the  names  of  the  remaining  27  :i  there,  you  are 
at  liberty  to  do  so. 

Mr.  Resner:  I  don't  think  it  i  necessary.  I  do 
see  by  random  that  the  first  naie  I  pick  is  Mr. 
Muroki,  w^ho  is  here. 

Mr.  Crockett:  No  purpose  to  hving  that  in  the 
record.  In  fact,  if  the  Court  pleas,  I  would  like  to 
have  the  Clerk  read  off  the  nams  which  are  re- 
maining in  the  box,  if  the  Court  vill  permit  that, 
to  show  particularly  that  person  who  have  been 
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selected  on  the  panel—  hat  their  names  are  still  in 

the  jury  box  for  furt  t  selection. 

The  Court :  In  the  :ourse  of  this,  Mr.  Tallant, 
you  can  take  them  oi  by  one  from  the  box  and 
put  the  slips  tempora  ly  here  (indicating)  before 
they  are  returned  to  t  e  box.  Let  the  record  show 
the  process  is  being  one  openly. 

Witness  (Drawing  iom  box)  :  List  No.  8,  Yong 
Kam  Chew.  List  No.  tO,  Edwin  K.  Muroki.  List 
No.  18,  Eugene  K.  Ay  -s.  List  No.  5,  Roy  Tatsumi 
Ito.  List  No.  36,  Ednn  id  Nunes.  List  No.  23,  Man- 
uel De  Ponte.  List  ]S .  47,  Stanley  C.  Friel.  List 
No.  12,  Louis  Sequeir  List  No.  26,  Mau  Hin  Ed- 
ward Alu.  List  No.  4,  lanuel  Correia,  Jr.  List  No. 
17,  Ernest  Rezents.  Lt  No.  9,  Ray  M.  Allen.  List 
No.  2,  Toshio  Onuma.  List  No.  42,  Albert  G.  Simp- 
son. List  No.  34,  H.  W  English.  List  No.  48,  Charles 
E.  Morris.  List  No.  :  ,  Gottlieb  Z.  Coleman.  List 
No.  19,  Paul  A.  HaAood.  List  No.  1,  David  P. 
Eldredge.  List  No.  3  Manuel  Feiteira.  List  No. 
28,  James  M.  Flemi  ••.  List  No.  24,  Fraidc  W. 
Broadbent.  List  No.  30,  Albert  D.  Waterhouse. 
List  No.  21,  [533]  G  nn  H.  Fredholm.  List  No. 
14,  Shosaku  Nakamol  List  No.  32,  Andrew  Moo- 
die.  And  List  No.  20,  Charles  H.  Saka. 

Mr.  Crockett:     Thi:  is  alL? 

Witness :     That  is  i  . 

The  Court:  Let  tl  record  show  that  the  slips 
that  he  has  taken  oi  arc  of  the  same  character 
before  described— wit  one  fold  in  the  center,  fold- 
ing the  name  on  the  i  side  of  the  slip  and  no  other 
indications  of  other  «  eases  or  marks. 
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8  X  10  X  6,  I  would  say — which  you  say  is  locked. 

Is  this  box  kept  locked  all  the  time  ? 

Witness:  That  particular  box  is  always  kept 
locked. 

Q.     And  does  this  contain  anything? 

A.  Contains  the  names  of  the  difference  be- 
tween 50  and  23 — that  is,  27. 

Q.  In  other  words,  names  of  the  persons  who 
have  not  yet  been  drawn  for  the  Grand  Jury '? 

A.     That  is  correct. 

Q.     Have  you  the  key  to  this? 

A.     I  have  the  key  here. 

Q.  Would  you  open  this  box  and  exhibit  the 
contents  to  the  Court? 

(Witness  unlocking  box  and  exhibiting  to  the 
Court.) 

The  Court:  Let  the  record  show  that  the  wit- 
ness in  the  presence  of  the  Court  and  Counsel  has 
opened  the  box  indicated,  and  in  it  are  slips  of 
paper,  folded,  with  the  blank  side  out  and  the 
printed  side  inside.  If  Counsel  wants  to  check  over 
the  names  of  the  remaining  27  in  there,  you  are 
at  liberty  to  do  so. 

Mr.  Resner:  I  don't  think  it  is  necessary.  I  do 
see  by  random  that  the  first  name  I  pick  is  Mr. 
Muroki,  who  is  here. 

Mr.  Crockett:  No  purpose  to  having  that  in  the 
record.  In  fact,  if  the  Court  please,  I  would  like  to 
have  the  Clerk  read  off  the  names  which  are  re- 
maining in  the  box,  if  the  Court  will  permit  that, 
to  show  particularly  that  persons  who  have  been 
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selected  on  the  panel — that  their  names  are  still  in 

the  jury  box  for  further  selection. 

The  Court:  In  the  course  of  this,  Mr.  Tallant, 
you  can  take  them  one  by  one  from  the  box  and 
put  the  slips  temporarily  here  (indicating)  before 
they  are  returned  to  the  box.  Let  the  record  show 
the  process  is  being  done  openly. 

Witness  (Drawing  from  box) :  List  No.  8,  Yong 
Kam  Chew.  List  No.  40,  Edwin  K.  Muroki.  List 
No.  18,  Eugene  K.  Ayers.  List  No.  5,  Roy  Tatsumi 
Ito.  List  No.  36,  Edmund  Nunes.  List  No.  23,  Man- 
uel De  Ponte.  List  No.  47,  Stanley  C.  Friel.  List 
No.  12,  Louis  Sequeira.  List  No.  26,  Mau  Hin  Ed- 
ward Alu.  List  No.  4,  Manuel  Correia,  Jr.  List  No. 
17,  Ernest  Rezents.  List  No.  9,  Ray  M.  Allen.  List 
No.  2,  Toshio  Onuma.  List  No.  42,  Albert  G.  Simp- 
son. List  No.  34,  H.  W.  English.  List  No.  48,  Charles 
E.  Morris.  List  No.  35,  Gottlieb  Z.  Coleman.  List 
No.  19,  Paul  A.  Haygood.  List  No.  1,  David  P. 
Eldredge.  List  No.  31,  Manuel  Feiteira.  List  No. 
28,  James  M.  Fleming.  List  No.  24,  Frank  W. 
Broadbent.  List  No.  30,  Albert  D.  Waterhouse. 
List  No.  21,  [533]  Glenn  H.  Fredholm.  List  No. 
14,  Shosaku  Nakamoto.  List  No.  32,  Andrew  Moo- 
die.  And  List  No.  20,  Charles  H.  Saka. 

Mr.  Crockett :     That  is  all  ? 

Witness :     That  is  all. 

The  Court:  Let  the  record  show  that  the  slips 
that  he  has  taken  out  are  of  the  same  character 
before  described — with  one  fold  in  the  center,  fold- 
ing the  name  on  the  inside  of  the  slip  and  no  other 
indications  of  other  creases  or  marks. 
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Mr.  Crockett:  Now,  Mr.  Tallant,  for  the  bene- 
fit of  any  further  proceedings  that  might  take  place 
in  any  other  case,  will  you,  in  the  presence  of  the 
Court,  return  those  slips  to  this  Grand  Jury  box 
and  again  lock  it? 

(Witness  returns  slips  and  locks  box.) 

Mr.  Crockett:  May  the  record  also  show  that  all 
the  slips  which  were  taken  from  the  Grand  Jury 
box  have  been  returned  and  locked  by  the  Clerk. 
As  I  say,  that  is  for  the  benefit  of  any  other  pro- 
ceedings that  might  come  about. 

The  Court:     The  record  may  so  show. 

Mr.  Crockett:  Just  one  question  I  overlooked. 
When  you  make  the  drawing  in  the  court  as  you 
have  previously  testified,  do  you  call  out  the  names 
as  you  draw  them,  just  as  you  did  at  the  present 
time? 

Witness:  The  names  I  call  out  as  the  slips  are 
taken  out  of  the  box.  [534] 

Q.  So  that  all  persons  in  court  can  hear  tlie 
names  as  they  are  drawn? 

A.     That  is  correct. 

Q.  How  many  years  have  you  been  Deputy  Clerk 
of  this  court  ?  A.     Twenty-two  years. 

Mr.  Crockett:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Resner: 

Q.  Mr.  Tallant,  there  are  21  members  on  the 
Grand  Jury  now.   Is  that  right? 
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Witness:  I  haven't  checked  the  list.  I  believe 
about  21  now. 

Q.     Do  I  understand  you  drew  23  ? 

A.     I  drew  23. 

Q.     What  happened  to  the  other  two  ? 

A.  The — I  have  my  records  in  the  office.  I  don't 
know  offhand  just  what  happened. 

Mr.  Resner:  I  think  that  in  order  to  make  the 
record  complete  we  should  find  out  what  happened 
to  the  two  who  are  not  serving,  if  your  Honor 
please.  I  should  like  that  information  in  the  record. 

The  Court:  That  is  perfectly  proper.  Can  you 
get  your  minutes'? 

Mr.  Crockett:  If  the  Court  please,  I  think  that 
was  brought  out  by  Judge  Wirtz  yesterday.  One, 
Mac  Ajifu,  was  excused  by  the  Court  on  account  of 
his  mental  condition  and  the  other  one  was  Mr. 
Percy,  who  was  [535]  excused  by  the  Court — 
claimed  exemption — over  60. 

The  Court :     You  want  a  further  check  ■? 

Mr.  Resner:  No,  if  that  is  the  record.  One  on 
account  of  mental  disability  and  the  other  claimed 
his  age  exemption. 

The  Court:  That  is  my  memory  of  Judge 
Wirtz 's  testimony. 

Mr.  Resner:  Yes,  that  is  my  understanding.  I 
want  the  record  to  be  clear  on  that.  That  is  all, 
Mr.  Tallant. 

The  Court:  Any  further  questions  of  Mr.  Tal- 
lant? 

Mr.  Resner:     No. 
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The  Court :     Mr.  Crockett,  any  further  questions  ? 

Mr.  Crockett:  I  have  no  further  questions  of 
this  witness. 

The  Court:  Mr.  BaiUff,  will  you  get  the  Chief 
Clerk  and  let  him  take  charge  of  these  so  that  they 
can  be  returned  1 

(Witness  excused.) 

Mr.  Crockett:  If  the  Court  please,  we  have  just 
one  more  bit  of  evidence.  Counsel  will  stipulate 
that  a  tabulation  which  I  asked  be  prepared  is 
a  summary  of  the  questionnaires  which  Judge  Wirtz 
testified  were  sent  out  to  various  persons  within 
the  County  of  Maui.  The  siunmary,  as  I  pointed 
out  when  Counsel  had  the  list  of  the  1st  Precinct, 
has  a  fly  sheet  on  it  showing  the  names  that  the 
Court,  or,  the  Commissioners  have  considered  as 
qualified  jurors;  [536]  those  they  have  listed  as 
questionable;  those  they  have  listed  as  exempted; 
not  qualified;  out  of  the  jurisdiction  or  moved; 
temporarily  out  of  jurisdiction;  deceased;  and  the 
questionnaires  not  received. 

Yesterday  I  asked  the  Court,  and  the  Court  al- 
lowed me,  to  show  what  would  be  the  total  in  that 
particular  precinct,  and  at  this  time  Counsel  has 
stipulated  that  we  may  offer  in  evidence 

Mr.  Resner:  Well,  no,  let  me  explain  what  I 
am  willing  to  stipulate  to. 

Mr.  Crockett:  Well,  let  me  finish  explaining. 
I  have  gone  through  all  the  questionnaires,  at  least 
the    folders    containing    the    questionnaires,    and 
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counted  the  total  number  that  have  been  found 
qualified  in  each  precinct,  the  total  number  that 
have  been  classified  as  questionable  in  each  precinct, 
the  total  number  exempt,  and  so  forth  in  each  of 
the  precincts  which  have  been  covered  by  the  ques- 
tionnaires, showing  then  the  total  number  of  per- 
sons who  have  received  questionnaires  throughout 
the  County  with  the  total  number  that  are  quali- 
fied or  have  been  classified  as  qualified  by  the  Jury 
Commissioners. 

The  Court:  My  understanding,  aside  from  the 
table — is  my  understanding  similar  to  Counsel's 
memory  and  understanding  of  the  testimony  of 
Judge  Wirtz  on  the  stand  that  a  fly  leaf,  or  fly 
leaves  with  each  of  these  precinct  files  of  question- 
naires that  had  been  gathered  together  from  the 
questionnaires  sent  out  [537]  had  been  tentatively 
tabulated,  showing,  first,  on  one  of  those  fly  leaves 
the  names  that  had  been  unquestioned  by  the  three 
Commissioners  as  qualified;  and  second,  a  list  of 
those  in  which  the  fly  leaf  said,  "Questionable," 
but  that  was  a  nomination  of  a  list  of  names  that 
they  were  not  settled  in  their  minds  as  to  their 
qualifications  for  further  duty;  that  on  the  third 
list  were  gathered  together  those  names  that  showed 
on  the  returns  of  the  questionnaires  those  who 
claimed  their  exemptions;  a  further  list  of  those 
who  for  reasons  appearing  somewhere  in  their  dis- 
cussions they  listed  as  "Not  Qualified";  and  another 
list  in  connection  with  the  other  topics  on  the  pre- 
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cincts  to  which  these  questionnaires  at  that  time 
had  been  sent  out.  Is  that  Counsel's  understand- 
ing? 

Mr.  Resner:  I  understand  that,  too,  Judge,  and 
what  I  told  Mr.  Crockett  I  am  willing  to  stipulate 
to  is  this — that  if  these  different  files  of  question- 
naires were  gone  through,  the  tabulations  would 
come  out  as  they  appear  on  the  paper  passed  on  to 
the  Court.  But  I  don't  want  to  be  taken  to  stipu- 
late that  we  agree  with  the  fact  that  those  who  are 
marked,  ''Qualified,"  are  in  fact  qualified,  or  those 
who  are  marked,  "Questionable,"  are  questionable, 
or  that  any  of  the  conclusions  otherwise  reached. 
are  in  fact  proper  conclusions. 

The  Court:  I  understand  that  these  tiles  in 
themselves  and  the  present  condition  of  them  are 
things  [538]  that  you  are  not  admitting  but  are  only 
in  there  to  show  what  the  Commissioners  did  as 
reflecting  upon  their  actions  in  trying  to  get  a 
jury. 

Mr.  Resner:  Yes,  it  shows  that.  Judge.  We  don't 
stipulate  to  anything  of  a  substantive  character 
here. 

The  Court:  That  is  to  say  merely  if  the  files 
were  meticulously  inspected  and  examined  one  by 
one,  that  the  tabulation  would  be  approximately  as 
shown  on  this  sheet. 

Mr.  Resner:  The  additions  would  come  out  this 
way. 

The  Court:  Yes.  It  may  be  received  and  marked 
the  Prosecution's  next  letter. 
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Deputy  Clerk :     Prosecution 's  Exhibit  "  C . " 

The  Court:     'T." 

Mr.  Crockett:  If  the  Court  please,  for  the  in- 
formation I  intended  to  have  a  heading  on  this, 
but  the  stenographer  omitted  a  heading  on  it 

The  Court:     Summary  of  questionnaires. 

Mr.  Crockett:  May  I  be  allowed — I  will  ask  the 
Clerk  to  put  that  on  there — "Summary  of  Ques- 
tionnaires. ' ' 

If  the  Court  please,  the  Prosecution  has  no  fur- 
ther evidence. 

Mr.  Resner:  Does  this  last  paper  have  a  num- 
ber^? 

Deputy  Clerk:     Prosecution's  Exhibit  "C." 

The  Court:     ''C." 

Mr.  Resner:  Mr.  Uchiyama  is  here  now.  Will 
you  take  the  stand?  [539] 

TADAO  UCHIYAMA 

having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Deputy  Clerk:     Please  state  your  name. 
Witness:     Tadao  Uchiyama. 

Direct  Examination 
By  Mr.  Resner : 

Q.     Where  do  you  live  ? 

Witness:  Honolua,  Lahaina,  Maui. 

Q.    And  what  is  your  occupation'? 
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A.     Truck  driver. 

Q.     Are  you  a  member  of  the  ILWU  ■? 

A.    Yes. 

Q.     Are  you  an  officer  of  the  group  at  Honolua? 

A.     Yes,  I  am  the  president. 

Q.  You  are  the  president.  And  what  unit  or 
branch  is  that? 

A.     Unit  8,  Agricultural  Division. 

Q.     How  long  have  you  lived  at  Honolua? 

A.     Eleven  years. 

Q.  And  are  you  familiar  with  all  the  people  w^ho 
live  there  at  Honolua*?  A.    Yes. 

Q.  Now,  I  want  to  show  you  Defendants'  Ex- 
hibit 13,  which  is  the  1946  register  of  male  voters. 
Are  you  familiar  with  the  names  that  appear  on 
that  paper?  A.     Yes. 

Q.     And  have  you  gone  over  that  paper?  [540] 

A.     Yes. 

Q.  And  are  you  familiar  with  the  work  and  jobs 
that  all  those  people  have?  A.     Yes. 

Q.  And  would  you  say  that  the  jobs  which  are 
opposite  each  of  those  names  are  the  jobs  those 
people  have?  A.    Yes. 

Q.     Do  you  know  that  of  your  own  knowledge  ? 

A.     Yes. 

Q.    You  know  these  people?  A,     Yes. 

Q.     Yes,  you  know  them? 
(Witness  nodding.) 

Q.  I  show  you  a  second  list  which  says,  "Mem- 
bers of  the  ILWU."   You  have  gone  through  that 
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list,  have  you?    That  is  Defendants'  No.  14.    You 

know  those  people,  too,  Mr.  Uchiyama'? 

A.     Yes. 

Q.     Are  they  all  members  of  the  ILWUI 

A.     Yes. 

Q.     And  you  know  where  they  all  work  ? 

A.     They  all  work — some  have  gone. 

Q.     What? 

A.     Some  gone  to  Honolulu  just  lately. 

Q.  But  when  that  list  was  made  up,  did  those 
people  work  in  the  place  that  is  marked  opposite 
their  names'?  A.     Yes.  [541] 

Q.  I  see  practically  all  of  them  worked  at  Bald- 
win Packers.  A.     Yes. 

Q.     Is  that  right?  A.     Yes. 

Q.     Do  you  know  this  of  your  own  knowledge? 

A.     Yes. 

Q.  The  list  shows  that  all  of  them  worked  at 
Baldwin  Packers  except  three  which  are  P.  M.  Com- 
pany.    What  is  that?  A.     Pioneer  Mill. 

Q.  And  all  the  rest  are  Baldwin  Packers.  I 
will  offer  these,  13  and  14,  in  evidence,  if  your 
Honor  please. 

Cross-Examination 
By  Mr.  Crockett: 

Q.    Where  is  Honolua? 

Witness :  That  is  about  eight  miles  from  Lahaina 
town. 

Q.     How  long  did  you  say  you  have  lived  there? 

A.     Eleven  years. 
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Q.  Is  Honolua  precinct  just  one  village  or  do 
the  people  live  in  one  place — or  scattered  around? 

A.     Majority  live  one  place. 

Q.     Live  where?  A.     Near  one  place. 

Q.  Honolua  was  originally  a  camp  just  for  the 
Baldwin  Packers  workers,  wasn't  it?  [542] 

A.     Yes. 

Q.  So  that  practically  everybody  out  there  ex- 
cept a  few  county  employees  are  Baldwin  Packer 
employees?     Isn't  that  a  fact?  A.     Yes. 

Q.  Just  roughly  speaking,  how  many  people 
would  you  say  who  live  at  Honolua  are  not  employed 
at  Baldwin  Packers? 

A.     I  would  say  about  fifteen.    Fifteen  or  twenty. 

Q.  Showing  you  the  list  which  has  been  marked 
Exhibit  13,  there  are  numerous  persons  mentioned 
here — for  instance,  store  clerk,  tractor  driver,  and 
others — are  they  also  Baldwin  Packer  employees? 

A.    Yes. 

Q.  And  the  first  two,  Louis  Ah  Sing  and  Philip 
Ah  Sing,  mentioned  as  farmers — what  about  them? 

A.     They  are  from  Honokohau  Valley. 

Q.  And  where  you  mentioned  county  employees, 
that  is  the  County  of  Maui?  A.     Yes. 

Q.  So  except  for  those  persons,  farmers  and 
county  emiDloyees,  all  the  rest  are  employees  of 
Baldwin  Packers?  A.     Yes. 

Mr.  Crockett :    That  is  all. 

Mr.  Resner:  I  offer  those  two  exhibits  in  evi- 
dence your  Honor — 13  and  14. 
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The  Court :  They  may  be  received  witli  the  same 
number  they  carried  for  identification.  [543] 

Mr.  Resner:    That  is  all,  Mr.  Uchiyama. 
(Witness  excused.) 

Mr.  Crockett:  We  have  nothing  further,  if  the 
Court  please. 

Mr.  Resner :  I  should  like  to  offer — I  have  served 
Comisel  an  Amendment  to  Defendants'  Challenges 
and  Motions  in  Re  Grand  Jury  Panel  and  Array, 
and  if  your  Honor  please,  this  is  purely  to  conform 
to  proof — to  describe  the  defendants  in  the  case 
pursuant  to  the  testimony  they  gave  on  the  stand — 
that  is,  the  occupation  and  nationality — or,  race. 

The  Court :  The  amendment  may  be  marked  and 
filed. 

Mr.  Resner:  If  your  Honor  please,  that  com- 
pletes the  showing  on  behalf  of  the  defendants  in 
the  case. 

The  Court:  Are  Counsel  ready  for  argument 
now? 

Mr.  Resner:  Well,  I  should  like  to  ask  the 
Court's  leave  to  argue  at  1 :30. 

The  Court:  With  a  little  preparation  you  might 
get  it  in  order? 

Mr.  Resner:  Better  in  order  than  it  is  now, 
Judge. 

The  Court:  That  sounds  reasonable.  Any  ob- 
jection to  itf 

Mr.  Crockett:  Will  the  Court  reconvene  at  1:30 
or  two  o'clock? 
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The  Court:     1:30. 

(The  Second  Circuit  Court  recessed  at  11:32 
a.m.)  [544] 

(The    Second    Circuit   Court   reconvened   at 
1:30  p.m.) 

Mr.  Crockett:  If  the  Court  please,  at  the  time 
the  Court  took  a  recess,  we  stated  that  we  had  no 
further  evidence  to  offer,  but  during  the  recess  while 
checking  up,  I  find  that  the  Minutes  relative  to  the 
drawing  of  the  grand  jurors  was  offered — presented 
by  the  Court  as  the  Court's  Exhibit  2  and  marked 
by  the  Clerk  for  identification.  I  was  under  the 
impression  that  that  was  an  exhibit  and  not  merely 
for  identification.    At  tliis  time,  may  I  ask ? 

The  Court:  Is  there  any  objection  to  its  being 
made  a  full  exhibit  of  the  case? 

Mr.  Resner:  No,  your  Honor.  I  imderstand  it 
is  the  Court's  exhibit? 

The  Court:  Yes.  But  I  v\'anted  you  to  have  an 
Oj^portunit}'  to  object,  if  you  desire.  The  document 
may  take  the  same  number  as  the  exhibit  in  the 
case. 

Mr.  Crockett :  And  may  I  also,  if  the  Court 
please,  be  permitted  to  offer  in  evidence  the  certified 
copy  of  the  full  Charge  which  was  given  to  the 
Grand  Jury  at  the  time  when  the  1947  grand  jurors 
were  first  called  for  their  March  session.  The  Court 
referred  to  portions  of  the  Charge  to  the  Grand 
Jury  yesterday  when  instructing  the  Grand  Jury, 
and  I  think  it  valuable  to  the  record  to  have  thai 
entire  Charge  go  in. 


